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JUDGES  OF  THE  SUPREME  COURT. 


nOEACE  £.  I)££Jd£B,  Chiof  Justiee,  Montgomery  Gonn^. 
SCX)TT  M.  LADD,  O  'Brien  County. 

SILAS  M.  WEAYEB,  Hardin  Goimiy. 

WILLIAM  D.  EVANS,  Franklin  Coonty. 
FEANK  B.  GAYNOB,  Plymouth  Oounty. 

BYBON  W.  PBESTON,  Mahaska  County. 

BENJAMIN  L  SALINGEB,  CanroU  County. 


OFFICSHS  OF  THE  COtTRT. 

OEOEGE  C08S0N,  Attorney  General,  Audubon  County. 

B.  W.  GAEKETT,  Clerk,  Decatur  County. 

U.  G.  WHITNEY,  Reporter,  Woodbury  County. 


JUDGES  OF  THE  COURTS 

during  the  time  of  these  reports,  from  vihich  appeals  may  be  taken  to  the 

Supreme  Court, 


(NAMES  AB&ANGIJ)  IN  ORDEft  OF  8ENI0KITT  OJ'  8EBYICX.) 


DI8TBI0T  00UBT8. 

I'HrBt  District,  two  judges — Hbnbt  Bank,  Jb.,  Keokuk;  William  8.  Ham- 
ilton, Ft.  Madison. 
aieoond  District,  four  judge»— ^*  F.  W.  Bichblbbbobb,  Bloomfleld ;  C.  W.  Vnt- 

uiLiON,  CenteryiUe ;  D.  H.  Andbbson,  Albia ;  F.  M.  Huntbb,  Ottumwa ; 

Seneca  Cobnbll,  Ottumwa. 
Third  District,  two  Judges — Hibam  K.  Byans,  Corydon ;  Thomas  L.  Mazwbll, 

Creston. 
I'ourth  District,  three  judges — ^tJoHN  F.  Olivbb,  Onawa;  t  David  Mould, 

Sioux  City;  Gbobgb  Jbpson,  Siooz  City;  John  W.  Andbbbon,  Onawa 

(1916)  ;  W.  G.  Seabs,  Sioux  City  (1915). 
Fifth  District,  three  judges-Uj.  H.  Applbgatb,  Qnthrie  Center;  William  H. 

FAHD7  (1911),  Perry;  Lobin  N.  Hays  (1911),  Knoxville. 
Siwth  District,  three  judges — K.  B.  Willcockson,  Sigoumey;  John  F.  Tal- 

bott,  Brooklyn ;  Henby  Silwold,  Newton. 
iseventh  District,  five  judges — A.  J.  House,  Maquoketa;  Abthub  P.  Babkbb, 

Clinton;  William  Thbophilub,  Dayenport;  Maubicb  Donbqan.  Day- 

enport;  F.  D.  Letts,  Davenport:  fLAWBENCB  J.  Hoban,  Muscatine. 
Eighth  District,  one  judge — Ralph  P.  Howell,  Iowa  City. 
Ninth  District,  five  judges — t  Huoh  Bbbnnan,  Des  Moines ;  W.  H.  McHbnbt, 

Des  Moines;  Lawbencb  Db  Gbaft,  Des  Moines;  Chablbs  A.  Dudlbt, 

Des  Moines;  Wm.  S.  Aybbs,  Des  MoLnes;  Hubbbt  Uttsbback,  Des 

Moines. 
Tenth  District,  three  judges — ^t  Fbanklin  C.  Platt.  Waterloo ;  Gbobob  W. 

Dunham,   Manchester;   Chas.   W.   Mullan,  Waterloo;   H.  B.  Boibs, 

Waterloo. 
Eleventh  District,  three  Judges — R.  M.  Wbioht,  Ft.  Dodge ;  t  C.  G.  Ln,  Ames ; 

t  C.  E.  Albbook,  Eldora ;  H.  B.  Fbz,  Boone  (1916)  ;  Bdwabd  M.  Mc- 

Call,  Nevada  (1915). 
Twelfth  District,  three  Judges — C.  H.  Kbllby,  Charles  City;  J.  J.  CXabk, 

Mason  City;  M.  F.  E^wabds,  Parkersburg. 
Thirteenth  District,  two  Judges — A.  N.  Hobson,  West  Union ;  William  F  . 

Spbingbb,  New  Hampton. 
Fourteenth  District,  two  Judges — ^D.  F.  COTLB,  Humboldt ;  N.  J.  Las,  Bsther- 

ylUe. 
Fifteenth    District,    five    Judges — A.    B.    Thobnbll,    Sidney;    Obvillb    D. 

Whbblbb,  Council  Bluffs;  Buobnb  B.  Woodbufp,  Glenwood;  Thomas 

ABTHUB,  Logan ;  Joseph  B.  Rockafbi.low,  Atlantic. 
iSiwteenth  District,  two  Judges — t  Fbank  BL  Powebb,  Carroll ;  M.  B.  Hutch- 
ison, Lake  C^ty;  E.  G.  Albbbt,  Jefferson. 
Seventeenth  District,  two  judges — ^B.  F.  Cumminqs,  Marshalltown ;  Jambs 

W.  WiLLBTT,  Tama. 
Eighteenth  District,  three  Judges — F.  O.  Bllison,  Anamosa :  Milo  P.  Smith, 

Cedar  Rapids;  John  T.  MorriT,  Tipton. 
Nineteenth  District,  two  Judges — Robbbt  Bonson,  Dubuque;  John  W.  Kint- 

ZINOBB,  Dubuque. 
TtDcntieth  District,  two  judges — Jambs  D.  Smyth,  Burlington;  Oscab  Halb^ 

Wapello. 
Twenty-first  District,   two   judges— ^William    Hutchinson,   Alton;   W.   D. 

Boies,  Sheldon. 

SUFEBIOB  00UBT8. 

Oedar  Rapids — Chablbs  B.  Bobbins. 
OcunoH  Bluffs — Fbank  J.  Capbll. 
Orinnetl — Paul  G.  Nobbis. 

Keokuk — W.  L.  McNamaba. 
Oelwein — John  R.  Banb. 
Perry — W.  W.  Cabdbll. 

Shenandoah—^Wi,  H.  CaBTLB. 
•  Died,  Oct  11,  1914. 
t  Retired,  Dec.  31,  1914. 
i  Resigned,  April  27,  1914. 
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State  of  Iowa,  Appellee,  v.  Earl  Perkins,  Appellant. 

OBIBCINAL  LAW:  Trial — Instructions— Included  Offenses — ^Duty  to 
Submit  Bulo — ^Bape.  An  included  offense  muBt  be  Bubmitted  to 
the  jury  on  the  concurrence  of  two  facts,  to  wit:  (1)  When  such 
included  offense  is  charged  in  the  indictment,  and  (2)  when  the 
record  contains  evidence  justifying  the  jury  in  finding  the  accused 
guilty  of  such  included  charge  and  offense  rather  than  of  some 
higher  offense. 

PBINOIPLE  APPLIED:  Defendant  was  accused  of  rape  with 
force  and  arms  and  by  making  an  assault  on  the  prosecutrix,  a 
female  over  the  age  of  consent.  The  evidence  showed  an  actual 
battery.  Ck>urt  failed  to  submit  the  offense  of  assault  and  battery. 
Held,  reversible  error. 

Appeal  from  Mills  District  Court. — Hon.  A.  B.  Thornell, 

Judge. 

1 

Vol.  171  Ia.— 1 


2  State  v.  Perkins.  [171  Iowa 

Wednesday,  June  23,  1915. 

Defendant  was  indicted  for  the  crime  of  rape.  Upon 
trial  to  a  jury,  he  was  convicted  of  an  assault  with  intent  to 
commit  rape,  and  appeals. — Reversed  and  Bemanded. 

Oenung  &  Oenung  and  W.  S.  Lewis,  for  appellant. 

Oeorge  Casson,  Attorney  General,  and  Wiley  8.  Bcmkin, 
Special  Counsel,  for  the  state. 

Deemer,  C.  J. — The  indictment  charges  the  crime  of 
rape  with  force  and  arms,  and  the  making  of  an  assault  upon 
the  prosecutrix,  Bessie  Irene  Miller;  and  the  sole  question 

raised  by  the  appeal  relates  to  the  failure  of 
LAW :  trial :  in-  the  trial  court  to  charge  that  assault  and  bat- 

structlons:  In-  .      ,     ,    ,     «  -•..,-.!.-. 

eluded  of-  tery  was  an  included  offense,  of  which  def end- 

fenses :  duty  " 

iSif"'?'*^  ant  might  be  convicted.    The  indictment  was 

rule :  rape.  '^ 

broad  enough  to  cover  this  offense,  and  the 
testimony  tended  to  show  not  only  an  assault,  but  an  actual 
battery. 

In  these  circumstances,  the  trial  court  should  have  in- 
structed  upon  the  included  offense,  and  left  it  to  the  jury  to 
say  whether  or  not  the  defendant  should  have  been  convicted 
of  this  offense,  rather  than  some  higher  degree  of  crime. 
State  V,  Kyne,  86  Iowa  616;  State  v.  Hutchinson,  95  Iowa 
566;  State  v.  Barkley,  129  Iowa  484;  State  v.  Egbert,  125 
Iowa  443 ;  Staie  v.  Trusty,  118  Iowa  498 ;  State  v.  Harris(yn, 
167  Iowa  334. 

Neither  the  fact  that  defendant  was  convicted  of  an 
assault  with  Intent,  nor  that  the  court  did  instruct  as  to 
simple  assault,  obviates  the  error  in  failing  to  instruct  as  to 
assault  and  battery.  This  is  pointed  out  in  the  authorities 
already  cited. 

To  avoid  misapprehension,  it  is  to  be  observed  that  the 
prosecutrix  was  over  the  age  of  consent,  she  being  twenty 
years  of  age. 


June  1915]  Van  Dyk  v.  Mosterdt.  3 

For  the  error  pointed  out,  the  judgment  must  be,  and  it 
is,  reversed  and  the  cause  remanded. — Reversed  cmd  Re- 
manded. 

Ladd,  Gatnob  and  Salinger,  JJ.,  concur. 


Aalt  Van  Dyk  et  al.,  Appellees,  v.  Q.  Mosterdt,  Appellant. 

APPEAL  AND  ERBOB:     Errors  Against  KonappeUant — ^Effect.    An 

1  appeUant  may  not  ride  to  victory  on  errors,  if  any,  suffered 
by  a  litigant  who  does  not  appeal. 

PLEADING:    Amendments — Substituting  Partnerdiip  Entity  for  In* 

2  dividual  Plalntljf.  The  pleadings  in  an  action  on  a  partnership 
claim,  improperly  brought  in  the  individual  name  of  one  of 
the  partners,  may  be  amended  during  trial  by  substituting  the 
partnership  entity  as  plaintiff.  Nonsuits  upon  purely  technical 
grounds  are  not  favorites  of  the  law. 

ANIMALS:    NegUgent  Handling — Sufficiency  of  Evidence.    Evidence 

3  reviewed  and  held  to  present  a  fact  question  for  the  jury  (a) 
whether  an  animal  died  as  the  result  of  negligent  handling,  and 
(b)    whether  defendant  was  responsible  therefor. 

PABTNEBSHIP:    Partners— Negligence  of— When  Rinding  on  Part- 

4  nersliip.  Whenever  a  partner  steps  aside  the  scope  of  the  partner- 
ship and  acts  not  for  the  partnership  but  solely  for  someone 
else,  even  with  reference  to  partnership  property,  his  new  prin- 
cipal is  bound  thereby,  not  the  partnership. 

PBINOIPLE  APPLIED:  Two  partners  owning  a  stallion  placed 
the  same  in  the  hands  of  a  bailee  for  keeping.  One  of  the 
partners  was  a  son  of  and  lived  with  and  worked  for  the  bailee. 
This  partner,  in  carrying  on  the  business  of  his  father  (the 
baOee)  and  solely  in  the  interest  of  the  bailee,  negligently  directed 
the  horse  to  be  used  in  certain  work  and  in  a  certain  manner, 
which  resulted  in  the  death  of  the  animal.  Held,  the  partner- 
ship was  not,  and  the  bailee  was,  bound  by  the  acts  of  the 
partner. 

PABTNEBSHIP:     Action  on  Partnership  Claim — ^Partner  ICade  In- 

5  voluntary  Plaintiff— Nonavallable  Objection.  A  defendant  in  an 
action  on  a  partnership  claim  wiU  not  be  permitted  to  interpose 
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the  objection  that  one  of  the  partners  was  made  plaintiff  without 
such    partner 's   consent. 

Appeal  from  Sioux  District  Court. — Hon  Wm.  Hutchinson, 

Judge. 

Wednesday,  June  23,  1915. 

Action  to  recover  damages  for  negligence  resulting  in 
the  death  of  plaintiff's  horse.  Judgment  for  the  plaintiffs. 
Defendant  appeals. — Affirmed, 

J.  v.  Sammis  and  P.  D.  Van  Oosterlxout,  tor  appellees. 

Gerrit  Klay,  for  appellant. 

Qaynor,  J.— On  the  20th  day  of  August,  1913,  Aalt  Van 
Dyk  brought  an  action  in  the  district  court  claiming  that  he 
was  the  owner  of  a  half  interest  in  a  certain  stallion ;  that,  at 
the  close  of  the  season  of  1912,  he  turned  the  stallion  over 
to  the  care  and  custody  of  the  defendant ;  that  defendant  was 
a  practical  horseman  and  had  dealt  with  horses  to  a  consid- 
erable  extent  for  a  number  of  years;  that  the  defendant  took 
the  stallion  into  his  custody  and  care ;  that,  about  the  middle 
of  the  month  of  August,  he  undertook  to  haul  sand  with  the 
stallion  to  his  farm,  a  distance  of  four  miles ;  that  the  stallion 
was  a  very  heavy  horse,  weighing  about  1,900  pounds;  that 
the  weather  was  extremely  hot,  ranging  between  ninety  and 
one  hundred  degrees  temperature;  that  the  defendant  negli- 
gently hitched  the  horse  with  a  light  horse  and  put  the  same 
in  charge  of  a  green  hand,  or  hired  man  not  accustomed  to 
driving  horses,  and  proceeded  to  haul  sand  as  aforesaid ;  that 
the  horse  was  negligently  and  carelessly  overdriven  and  over- 
taxed as  a  result  of  the  use  to  which  he  was  put,  and,  by 
reason  of  the  unskillfulness  of  the  driver,  said  stallion  became 
overheated  and  died  on  the  road  between  Bock  Valley  and 
defendant's  farm  by  reason  of  the  negligence  of  the  defendant 
aforesaid ;  that  the  value  of  the  half  interest  in  the  horse  was 
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$500;  that,  in  the  death  of  the  horse,  he  was  damaged  to 
that  extent,  and  demands  judgment  for  $500. 

Defendant  answered  this  petition,  denying  each  and  every 
allegation,  and  farther  pleading  that  plaintiff  and  one  Jacob 
Van  Beek  were  partners  in  the  ownership  of  said  stallion; 
that  they,  the  partners,  used  said  stallion  for  services  during 
the  season  of  1912,  and  up  to  the  1st  of  July,  1912,  and 
together  paid  the  expenses  and  shared  the  profits  and  losses 
connected  with  said  use;  that  on  or  about  the  15th  day  of 
February,  1912,  said  partners  made  an  oral  agreement  with 
the  defendant,  whereby  defendant  was  to  feed  and  furnish 
stable  room  for  said  horse  whenever  said  x>&i*tn6i^  should 
desire  to  keep  said  stallion  at  defendant's  place,  during  the 
season  and  for  the  balance  of  the  year ;  that,  in  consideration 
of  said  feed  and  stable  room,  defendant  was  entitled  to  use 
said  stallion  in  ordinary  farm  work,  and  to  breed  the  same 
to  his  mares  free  of  charge ;  that  after  the  1st  of  July,  1912, 
and  up  to  the  time  said  horse  died,  Jacob  Van  Beek,  one  of 
the  partners,  was  living  at  defendant's  house,  and  had  charge 
and  supervision  of  said  stallion  while  working  for  defendant. 

Upon  these  issues,  the  plaintiff  introduced  his  testimony. 
At  the  conclusion  of  plaintiff's  testimony,  and  after  plaintiff 
bad  rested,  the  defendant  filed  a  motion  for  an  instructed 
verdict,  upon  the  grounds,  among  others,  that  the  evidence 
conclusively  showed  that  the  stallion  in  question  was  held  in 
partnership;  that  the  partnership  affairs  were  not  settled, 
and  no  accounting  had  been  had.  Thereupon  the  plaintiff, 
through  his  attorney,  made  the  following  statement : 

**If  they  want  Van  Beek  joined  here  as  a  partner  we 
can  do  it  in  about  five  minutes'  time  and  avoid  all  this  ques- 
tion. I  understand  he  is  right  here  in  the  courtroom,  and 
that  won't  be  denied.  And  we  will  try  this  thing  out.  The 
parties  are  all  here,  the  witnesses  are  here,  and  there  will  be 
no  occasion  for  making  it  necessary  to  commence  another 
suit  and  go  through  all  the  preliminary  expense.    But  if  it 
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should  be  thought  by  the  court  that  a  partnership  between 
Van  Beek  and  Van  Dyk  existed,  and  there  could  be  no  part- 
nership between  any  other  parties  as  this  record  stands,  we 
will  ask  now  for  a  few  minutes'  time  to  amend  and  we  wilf 
bring  this  action  in  the  name  of  the  partnership,  and,  as  I 
say,  will  briefly  amend  our  petition,  but  first  the  court  can 
rule  on  the  proposition  as  to  whether  the  evidence  shows 
there  is  a  partnership. 

"Defendant  objects  at  this  time  to  be  forced  into  a  new 
action  with  new  parties.  Plaintiif  has  rested,  and  if  they  want 
to  bring  a  new  action  they  are  perfectly  welcome,  but  we 
would  not  want  a  new  action  brought  here  at  this  time.  The 
plaintiff  having  practically  admitted  that  he  has  no  cause  of 
action  if  there  is  a  partnership  practically  settles  this  ques- 
tion." 

To  which  the  court  said : 

''Well,  these  parties  being  present  in  court,  the  plaintiff 
may  have  a  little  time  to  amend  and  bring  them'  in."  (To 
all  of  which  the  defendant  excepts.) 

Thereupon  an  amended  and  substituted  petition  was 
filed  in  the  name  of  the  partnership,  stating  the  cause  of 
action  substantially  as  set  out  in  the  original  petition,  and 
basing  the  right  to  recover  upon  the  same  facts  therein  al- 
leged, but  asking  for  judgment  in  favor  of  the  i)artnership 
for  the  full  value  of  the  stallion. 

Thereupo;n,  Jacob  Van  Beek,  the  other  partner,  who  was 
joined  in  the  suit,  filed  a  motion  asking  that  his  name  be 
stricken  from  the  record,  stating  that  he  refused  to  be  a 
party  to  the  record,  and  alleging  facts  which  tended  to  ex- 
onerate the  defendant  from  liability  for  the  loss  of  the  horse, 
and  alleging  that  he,  Van  Beek,  directed  the  use  of  the  horse 
and  the  manner  in  which  it  was  used.  On  motion  of  plaintiff, 
this  motion  was  stricken  from  the  record.    Thereupon,  Jacob 
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Van  Beek  filed  an  amendment  to  the  amended  and  fiubsti- 
tnted  petition  as  follows: 

*'That  on  the  20th  day  of  August,  1912,  the  plaintiff 
Jacob  Van  Beek  ordered  one  Lockhorst  to  hitch  the  stallion 
belonging  to  plaintiff  to  the  wagon  and  haul  a  load  of  sand 
from  Bock  Valley,  Iowa ;  that  said  Lockhorst  did  so  use  said 
horse  with  the  full  consent  and  authority  of  the  plaintiff; 
that  the  use  of  said  horse  and  in  said  manner  was  unknown 
to  the  defendant  G.  Mosterdt;  that  the  said  Lockhorst  used 
said  horse  in  hauUng  said  sand  in  a  careful  and  prudent 
manner,  and  was  not  in  any  way  negligent  in  the  use  of  said 
horse,  and  that  the  death  of  said  horse  was  in  no  way  caused 
in  the  manner  of  its  use  or  by  any  negligence  of  the  party 
using  it  or  the  said  G.  Mosterdt,  defendant." 

Upon  the  motion  of  the  plaintiff,  this  amendment  filed 
by  Van  Beek  was  stricken  from  the  record,  on  the  ground 
that  he  was  seeking  to  set  up  a  defense  for  the  defendant,  to 
which  Van  Beek  excepted. 

Thereui>on,  the  defendant  filed  an  answer  to  the 
amended  and  substituted  petition  of  the  plaintiff,  in  which 
he  denied  every  allegation,  admitted  that  the  plaintiffs  were 
partners,  alleging  that  they  bought  the  stallion  in  controversy 
from  the  defendant  for  $800,  and  that  the  defendant  agreed 
to  board  and  care  for  the  stallion  until  March  1,  1913,  and 
further  answered  that  on  the  20th  day  of  August,  1912, 
plaintifils,  without  any  knowledge  on  the  part  of  the  defend* 
ant,  instructed  one  Lockhorst,  who  was  then  in  the  employ 
of  the  defendant,  to  use  said  horse  and  haul  the  sand  from 
Rock  Valley,  Iowa ;  that  the  plaintiffs  were  present  when  said 
sand  was  hauled,  and  had  full  knowledge  of  the  manner  in 
which  said  horse  was  used  and  authorized  and  directed  the 
use  of  the  horse,  of  which  they  now  complain,  and  which  they 
allege  caused  its  death;  that  the  plaintiffs  are  now  estopped 
from  claiming  any  negligence  on  the  part  of  the  defendant, 
and  that  if  there  was  any  negligence  in  the  manner  of  its  use, 
it  was  due  to  their  own  contributory  negligence. 
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Thereupon,  without  further  objection,  the  cause  pro- 
ceeded to  final  trial,  defendant  introducing  evidence  in  de- 
fense, and  the  plaintiffs  introducing  evidence  in  rebuttal,  and 
the  defendant,  evidence  in  surrebuttal,  at  the  conclusion  of 
which  both  parties  rested* 

Thereupon  the  defendant  filed  the  following  motion :  • 


it 


(1)  The  evidence  conclusively  shows  that  the  plaintiff 
Jacob  Van  Beek  was  present  when  this  horse  was  used  to 
haul  sand ;  that  he  directed  and  instructed  the  driver,  Gerrit 
Lockhorst,  to  so  use  the  horse,  and  that  it  was  with  the  full 
knowledge  and  authority  and  consent  of  the  plaintiff  tliat 
the  horse  was  being  used  in  such  manner,  and  that  the  plain- 
tiff Jacob  Van  Beek  neyer  at  any  time  made  any  objection 
to  said  use.  There  is  no  evidence  in  the  record  to  support  a 
verdict. 

"(2)  There  is  no  evidence  in  the  record  to  support  a 
verdict  by  the  jury  that  the  defendant  was  in  any  manner 
guilty  of  any  negligence,  and  if  there  was  any  negligence  in 
the  use  of  the  horse,  it  was  at  the  express  request  and  demand 
and  the  knowledge  of  the  plaintiffs,  and  they  by  their  conduct 
contributed  to  his  death  by  their  negligence.*' 

This  was  by  the  court  overruled.  Thereupon,  the  cause 
was  submitted  to  the  jury  with  instructions  from  the  court. 
The  jury  returned  a  verdict  for  the  plaintiffs.  Judgment 
being  entered  upon  the  verdict,  defendant  appeals,  and  as- 
signs the  following  grounds  for  reversal : 

• 

(1)  The  court  erred  in  overruling  defendant's  motion  to 
direct  a  verdict  at  the  close  of  plaintiff  Van  Dyk's  case,  and 
in  permitting  him,  over  defendant's  objection,  to  bring  in  a 
new  party  plaintiff. 

(2)  The  court  erred  in  overruling  plaintiff  Van  Beek's 
motion  to  strike  his  name  as  party  plaintiff. 

(3)  The  court  erred  in  striking  the  amendment  of  plain- 
tiff  Van  Beek  from  the  files. 
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(4)  The  court  erred  in  overruling  defendant's  motion 
to  direct  a  verdict  at  the  close  of  all  the  testimony. 

(5)  The  court  erred  in  refusing  to  give  the  instruction 
asked  for  by  defendant. 

(6)  The  court  erred  in  giving  instruction  No.  8  to  the 
jury. 

(7)  The  court  erred  in  giving  instruction  No.  9  to  the 
jury. 

(8)  The  court  erred  in  overruling  defendant's  motion 
for  a  new  trial. 

We  need  not  consider  any  alleged  error  committed  to  the 
prejudice  of  Van  Beek,  if  any,  in  overruling  his  motion  to 
strike  his  amendment  from  the  record,  and  in  striking  out  his 

amendment  to  plaintiffs'  amended  and  sub- 

1.    APFBA.L  AND  .,..•,  i  -.^ 

esbob:  errors     stituted  petition,  for  the  reason  that  Van 

against   non- 

S8ect*"^*  Beek  has  not  appealed,  and  is  not  here  com- 
plaining of  the  action  of  the  court  in  this 
respect.  This  disposes,  without  any  further  consideration, 
of  the  second  and  third  grounds  for  reversal.  The  other 
grounds,  we  will  take  up  in  the  order  in  which  they  are 
presented. 

1.  The  court  erred  in  overruling  defendant's  motion  for 
a  directed  verdict  at  the  close  of  plaintiffs'  testimony.  This 
motion,  so  far  as  material  to  be  considered  here,  was  based 

on  the  thought  that  an  action  could  not  be 

amendments :      maintained  by  one  partner  to  recover  a  part- 
substituting  .  , 
partnership        nership  debt    There  appears  to  have  been  no 

entity  for  In-  ^  *^*^ 

plaintiff  ruling  on  this  motion.    On  the  request  of  the 

attorney  representing  the  plaintiff,  the  part- 
nership was  substituted  as  plaintiff  in  the  action,  and  the 
cause  proceeded  to  trial  upon  the  issue  of  fact  as  originally 
tendered,  the  partnership  being  conceded  by  both  parties,  in 
the  further  progress  of  the  trial,  to  be  the  real  party  in 
interest.  It  is  claimed,  however,  that  the  court  erred  in  allow- 
ing the  plaintiff  to  file  an  amended  and  substituted  petition, 
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and  in  changing  the  parties  plaintiff  in  the  suit.  It  is  con- 
ceded that  this  action  was  originally  brought  in  the  name  of 
one  of  the  partners,  upon  a  cause  of  action,  if  any,  existing 
in  favor  of  a  partnership  of  which  the  plaintiff  was  a  mem- 
ber. At  the  conclusion  of  plaintiff's  testimony,  it  developed 
that  the  cause  of  action  existed  in  favor  of  this  partnership, 
and  the  motion  was  predicated  upon  the  thought  that  the 
plaintiff,  as  a  member  of  the  firm,  could  not  maintain  an 
action  to  recover  upon  a  partnership  claim. 

Sec.  3468  of  the  Code  of  1897  provides:  "Actions  may 
be  brought  by  or  against  a  partnership  as  such." 

Our  court  has  uniformly  held  that  a  partnership  is  a 
distinct,  legal  entity,  capable  of  transacting  business  and 
making  contracts,  and  may  sue  and  be  sued  in  a  partnership 
name.    See  BrumweU  v.  Stehhins,  83  Iowa  425. 

The  question  then  is,  did  the  court  err  in  allowing  the 
partnership  to  be  substituted  as  plaintiff  in  a  case  brought  by 
one  of  the  members  of  the  firm  upon  a  partnership  debt  T 

To  allow  amendments  is  the  rule ;  to  deny  them,  the  ex- 
ception. As  said  by  this  court,  **The  scope  of  a  new  plead- 
ing is  limited  to  strengthening,  developing,  or  re-enforcing 
the  original  cause  of  action,  or  of  enlarging  the  extent,  or 
changing  the  relief  sought.  Then  it  meets  the  very  purpose 
for  which  such  pleadings  are  allowed."  See  Ketm  v.  Rogers, 
146  Iowa  559. 

Did  the  amendment  in  this  case  go  beyond  the  scope  and 
purpose  for  which  amendments  are  allowed,  to  wit,  the 
furtherance  of  justice,  and  the  avoidance  of  nonsuits  upon 
purely  technical  grounds  T 

The  action  of  the  court  below  was  not  without  authority. 
In  Myers  v.  C.  B,  &  Q.  Ry,  Co.,  152  Iowa  330,  a  husband 
brought  a  suit  to  recover  for  the  death  of  his  wife.  A  demur- 
rer was  interposed  to  his  petition  on  the  ground  that  he  was 
not  a  proper  party  to  maintain  the  action.  An  amended  and 
substituted  petition  was  filed  by  P.  K.  Myers,  as  adminis-* 
trator  of  the  decedent,  claiming  damages  to  the  estate.    De- 
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fendant  moved  to  strike  this  amended  petition  on  the  ground 
that  it  changed  the  parties  plaintiff,  and  alleged  a  new  cause 
of  action.  This  motion  was  overruled  and  exceptions  taken. 
An  answer  was  subsequently  filed.  The  court  held  that  there 
was  no  error  in  allowing  the  amendment.  The  court  said: 
/'Where  a  party  sues  in  his  own  right,  he  may,  if  the  facts 
warrant,  amend  hk  complaint  so  as  to  make  the  suit  stand 
in  his  representative  capacity,  and  conversely,  if  he  sues  in 
his  representative  capacity,  he  may  be  allowed  to  amend  by 
declaring  as  an  individual;  and  in  either  instance  it  is  not 
considered  a  substantial  change  in  the  cause  of  action," — 
citing  authorities. 

The  court  further  said,  in  substance,  that,  when  there  is 
an  appearance  to  the  action,  and  the  defendant  tests  the  right 
of  the  named  plaintiff  to  maintain  the  action,  the  name  of 
the  proper  parties  plaintiff  may  be  substituted  in  the  action 
by  an  amended  pleading,  subject,  of  course,  to  an  apportion- 
ment of  the  costs,  and  the  right  of  the  defendant  to  a  continu- 
ance, if  taken  by  surprise.  If  this  is  not  the  rule,  the  action 
must  abate  and  another  be  brought.  This,  under  the  statute, 
should  not  be  the  rule  unless  substantial  justice  so  demands. 
The  statute  provides  in  terms  that  the  court,  in  furtherance 
of  justice,  may  permit  a  party  to  amend  any  pleading  by 
adding  to  or  striking  out  the  name  of  a  party.  The  original 
plaintiff  was  without  capacity  to  sue  upon  a  partnership  claim. 
The  transaction  upon  which  the  action  was  based  remained 
the  same.  It  was  the  same  cause  of  action  that  was  sought 
to  be  enforced  after  the  suhstitution  of  the  partnership.  We 
think  this  case  is  authority  for  the  court's  action  in  allowing 
the  amendment  by  substituting  the  partnership  as  plaintiff 
in  the  case.  Further  than  that,  the  defendant  made  no  motion 
to  strike  the  amendment  from  the  file,  but  responded  thereto 
by  answering;  and  nowhere  in  his  motion  for  a  directed  ver- 
dict did  he  raise  the  question  here  urged.  We  think  on  this 
point  there  is  no  ground  for  reversal. 
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The  next  error  assigned  is  that  the  court  erred  in  over- 
ruling defendant's  motion  for  a  directed  verdict  at  the  close 
of  all  the  testimony.    This  and  the  eighth  error  assigned  may 

be  considered  together.    The  eighth  error  is 

3.  Animals:  ncg-      ,  ,  ,    .  «     . 

iigent  ban-         that  the  court  erred  m  refusing  to  sustain 

dling:   suffl-  ° 

denc2  ^'  ^^**     ^^®  motion  for  a  new  trial.    The  motion  for 

a  directed  verdict  was  based  upon  two 
grounds,  both  of  which  involve  the  same  question  as  presented 
in  the  motion  for  a  new  trial,  to  wit,  that  the  evidence  is 
insuHicient  to  justify  the  verdict.  In  the  view  we  take  of  this 
case,  these  assignments  cannot  be  sustained,  for  the  reason 
that  it  is  not  in  dispute  that  the  horse  in  question  was  placed 
in  the  custody  and  care  of  the  defendant  by  the  partnership. 
There  is  a  controversy  as  to  the  terms  upon  which  he  was 
given  to  the  defendant.  The  plaintiffs'  testimony  is  that  the 
defendant  was  to  keep  the  horse  until  the  season  of  1913  and 
have  the  privilege  of  breeding  his  mares ;  that  he  was  to  give 
the  horse  exercise  to  keep  him  in  health,  in  good  shape.  The 
defendant  says  he  knew  how  to  take  care  of  horses ;  was  an 
experienced  horseman;  that  the  horse  was  perfectly  healthy, 
in  good  condition,  and  had  never  been  sick  during  that  season. 
Ed  Moss  testifies  that,  on  the  day  the  horse  died,  he  met 
Lockhorst,  the  hired  hand  of  the  defendant,  driving  the  stal- 
lion and  another  horse  hitched  to  a  wagon.  This  was  about 
a  mile  east  and  three  miles  south  of  Rock  Valley,  and  about 
half  a  mile  from  defendant's  place.  He  said  that  he  noticed, 
when  he  saw  Lockhorst  coming  towards  him  with  the  stallion 
and  the  other  horse,  the  horse  stood  still,  or  wanted  to  stand 
still.  When  he  got  up  to  him,  he  was  standing  still.  The 
horse  fell  practically  immediately  after  that.  The  horse 
weighed  about  2,000  pounds;  was  in  good  condition.  Ob- 
served no  symptoms  of  colic  about  the  horse.  The  horse  driven 
with  the  stallion  weighed  about  1,100  pounda  This  was  about 
11  ;00  or  12 :6o  o'clock  in  the  day.  At  the  time  the  horse  fell, 
he  was  going  up  a  steep  hill.  The  wagon  was  loaded  with 
sand. 
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It  was  admitted  by  the  defendant  that  Lockhorst  was 
working  for  the  defendant,  and  at  the  time  the  horse  died, 
was  driving  him  for  the  defendant. 

It  further  appears  from  the  testimony  that  after  the 
death  of  the  horse,  the  defendant  said  the  stallion  was  not 
well  the  night  before,  and  that  he  thought  he  had  kidney 
trouble  the  night  before ;  that  he  was  all  right  in  the  morning, 
so  he  told  the  boys  to  hitch  him  up  to  the  wagon  again  and 
they  did.  There  is  evidence  that  defendant  told  the  boys  to 
put  the  horse  on  the  wagon  to  haul  the  sand.  There  is  a 
controversy  as  40  who  told  Lockhorst  to  hitch  up  the  horse. 

Dick  Van  Beek  testifies  that  the  defendant  is  his  step- 
father;  that  he  was  living  with  and  working  for  the  defendant 
at  the  time  of  the  occurrence  complained  of;  that  the  horse 
was  in  good  condition  prior  to  his  death;  that  he  fed  the 
stallion  the  morning  he  died ;  that  he  ate  his  feed  and  was  in 
good  condition ;  that  he  did  not  see  the  stallion  hitched  up ; 
that  his  brother,  Jacob  Van  Beek,  was  foreman  of  the  place, 
and  when  the  father  was  not  at  home,  the  plaintiff  Jacob  Van 
Beek  gave  orders  as  to  what  should  be  done  on  the  farm. 

Lockhorst  testifies  that«Dick  Van  Beek,  son  of  defendant, 
hitched  the  stallion  to  the  wagon;  that  he  had  an  old  horse 
with  him.  Jake,  the  plaintiff,  went  along  with  another  wagon ; 
that  Jake  was  first  ahead  and  then  Lockhorst  got  ahead ;  that 
coming  back,  Jake  stopped  with  his  team  at  Rock  Valley. 

The  jury  might  well  have  found  that  the  death  of  the 
horse  was  not  due  to  the  use,  but  to  the  manner  in  which  it 
was  used. 

Jacob  Van  Beek  testifies  that  he  directed  the  hitching 
up  of  the  horse  for  the  hauling  of  the  sand. 

These  were  all  questions  of  fact  for  the  jury,  but*  the 
evidence  shows  that  the  defendant  stated  that  he  told  the 
boys  to  hitch  the  horse  to  the  wagon.  We  do  not  know  what 
the  fact  is  about  this  matter.  The  jury  determined  it  adverse 
to  the  defendant  It  appears  without  controversy  that  Lock- 
horst was  in  the  employ  of  the  defendant,  as  was  also  Jacob 
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Van  Beek;  that  they  were  engaged  in  defendant's  business; 
that  whatever  they  did  with  respect  to  the  horse  was  done  for 
the  defendant,  and  not  for  the  plaintiff  partnership ;  that  they 
were  servants  of  the  defendant,  and  were  performing  duties 
assigned  them  by  the  master ;  their  negligence  was  the  negli- 
gence of  the  defendant.  It  was  the  duty  of  the  defendant  not 
negligently  to  injure  this  horse  while  in  his  custody.  That 
was  the  duty  he  assumed  to  the  partnership  when  he  took 
charge  of  the  horse.  If  the  horse  was  negligently  driven  and 
handled,  and,  as  a  proximate  result  of  such  negligence,  he 
died,  the  defendant  would  be  liable  on  the  theory  of  respondeat 
superior  for  the  negligence  of  those  in  whose  custody  he  had 
placed  the  horse,  even  though  for  a  temporary  purpose,  pro- 
viding the  injury  occurred  while  in  the  performance  of  the 
servant's  duty  to  the  master.  The  defendant  in  his  argu- 
ment says : 

'^  There  is  little  or  no  dispute  about  the  facts  in  this 
case.  We  concede  for  the  purpose  of  this  appeal  that  the 
use  of  the  horse  at  the  time  and  in  the  manner  shown  was 
negligence,  and  caused  his  death  by  apoplexy." 

4    pabtntoship  •  ^^  ^  ^^^  contended  that  the  court  erred 

neg^"ce  of :  ^  refusing  to  givc  instructions  asked  by  the 

?n^%rt?i?-°*  defendant.    This  is  the  fifth  error  assigned. 

^^^'  The  instruction  asked  by  the  defendant  is 

as  follows: 

''Each  member  of  a  partnership  firm  is  the  agent  of  and 
the  representative  of  every  other  member,  and  every  act  done 
by  one  member  within  the  scope  of  the  partnership  business 
is  binding  upon  every  other  member,  regardless  whether  the 
commission  of  such  act  at  the  time,  or  before  it  was  committed, 
was  known  to  the  other  member  of  the  firm.  You  are  there- 
fore instructed  as  a  matter  of  law  that  if  you  find  by  a  pre- 
ponderance of  evidence  that  the  plaintiff,  Jacob  Van  Beek,  on 
the  20th  day  of  August,  1912,  was  present  and  knew  that  the 
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stallion  was  uaed  to  haul  a  load  of  sand  from  Bock  Vallej, 
that  he  directed  and  instructed  Lockhorst,  the  driver  of  the 
stallion  at  the  time  he  died,  to  use  said  stallion  to  haul  said 
load  of  sand,  and  at  no  time  made  any  objections  thereto,  then 
the  plaintiffs  were  g^uilty  of  contributory  negligence,  and  your 
verdict  must  be  for  the  defendant,  and  you  will  so  find." 

The  court,  however,  in  its  eighth  instruction,  gave  the 
above  instruction  substantially  as  asked,  and  then  added : 

**If,  however,  you  find  from  the  evidence  that  one  of  the 
partners,  Jacob  Van  Beek,  was  the  stepson  of  the  defendant, 
and  at  the  time  in  question  was  living  with  and  working  for 
the  defendant,  and  in  the  defendant's  employ,  and  under  de- 
fendant's supervision  managing  and  directing  his  father's, 
the  defendant's,  business,  in  the  absence  of  the  defendant, 
and  at  the  time  in  question,  he  was  acting  for  and  in  behalf 
of  his  father  in  using  said  stallion  in  hauling  sand,  and  was 
not  acting  in  any  way  for  the  partnership  in  question,  and 
that  what  he  did  at  said  time  in  authorizing,  permitting  and 
directing  the  use  of  the  said  horse  was  done  for  the  sole  use 
and  benefit  of  the  defendant,  his  stepfather,  then  and  in  that 
case,  the  plaintiffs  would  not  be  guilty  of  contributory  negli- 
gence,  and  they  would  not  be  estopped  from  maintaining  this 
action." 

The  defendant,  in  his  fifth  assignment  of  error,  com^ 
plained  that  the  court  did  not  give  the  instruction  asked,  and 
in  the  sixth  assignment  of  error,  complained  that  the  court 
gave  this  eighth  instruction.  The  fore  part  of  instruction  8 
is  in  words  of  the  instruction  asked ;  therefore  plaintiff's  com- 
plaint that  the  court  did  not  give  the  instruction  asked  has  no 
basis  in  this  record. 

The  complaint  of  the  eighth  instruction  relates  to  the 
latter  part,  in  which  the  jury  are  told  that  if  Jacob  Van 
Beek,  at  the  time  of  the  injury,  was  acting  for  the  defendant, 
and  not  for  the  partnership,  and  that  what  he  did,  if  he  did 
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anything,  in  authorizing,  directing,  and  permitting  the  use 
of  the  horse,  was  done  solely  as  servant  of  the  defendant,  and 
in  discharge  of  duties  which  he  owed  the  defendant  as  a 
servant,  the  partnership  could  not  be  charged  with  contribu- 
tory negligence  on  account  of  the  action  of  Jacob  Van  Beek, 
touching  the  matter.  As  said  before,  a  partnership  is  a  dis- 
tinct entity  and  recognized  as  such  in  the  law.  The  members 
of  the  firm  are  simply  the  agents  of  the  entity  and  can  only 
bind  it  within  the  scope  of  their  legal  authority  as  such 
agents.  There  is  no  question  but  that  one  may  be  agent  of 
two  parties,  but  as  such,  can  bind  only  the  one  for  whom  he 
acts,  when  the  act  is  within  the  scope  of  his  agency.  If  the 
jury  should  find,  as  a  matter  of  fact,  that  Jacob  Van  Beek 
was  the  agent  of  the  defendant  at  the  time,  acting  for  and 
in  behalf  of  the  defendant  and  in  the  defendant's  business, 
and  not"  for  the  partnership  or  within  the  scope  of  his  agency 
as  a  member  of  the  firm,  then  his  acts  clearly  bind  the  party 
for  whom  he  was  acting,  and  that  was  all  the  court  told  them 
in  this  instruction.  The  court  simply  said:  If  Van  Beek 
was  acting  as  agent  for  the  defendant,  acting  for  and  in 
behalf  of  the  defendant  in  using  the  stallion,  and  not  acting 
in  any  way  for  the  partnership,  and  that  what  he  did  was 
done  for  the  sole  use  and  benefit  of  the  defendant,  then,  in 
that  case,  the  legal  entity  known  as  the  partnership  would  not 
be  chargeable  with  contributory  negligence  by  reason  of  his 
act.  We  think  there  was  no  error  in  this  instruction  under 
the  record  made  in  this  case.  Before  the  act  of  one  partner 
can  be  charged  against  the  firm  as  constituting  negligence, 
and  create  liability  on  the  part  of  the  firm  for  the  act,  it 
must  appear  that  the  act  was  done  within  the  scope  of  his 
agency  and  authority  to  act  for  the  partnership.  The  negli- 
gence must  have  been  committed  within  the  scope  of  the  part' 
nership  or  in  the  furtherance,  or  attempt  to  further,  the  in- 
terests of  the  partnership.  His  act  must  be  the  act  of  the 
partnership,  to  be  binding  upon  it.  In  nothing  that  Jacob 
Van  Beek  did  on  this  day  did  he  assume  to  or  act  for  the 
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partnership.  All  that  he  did  and  all  that  he  attempted  to 
do  was  in  the  interest  of  this  defendant,  and  as  servant  of 
the  defendant. 

As  bearing  upon  this  question,  see  Hubenthal  v.  Kennedy, 
76  Iowa  707.  In  this  case  it  is  said,  where  one  is  sought  to 
be  charged  with  an  act  done  by  a  partner:  ''Kennedy  did 
not  assume  to  bind  anyone  but  himself  by  his  agreement, 
but  it  was  a  mere  personal  arrangement  between  him  and  the 
plaintiff.  If  it  should  be  conceded  that  he  and  Dickinson 
were  partners,  still,  as  he  did  not  assume  to  contract  for  the 
firm,  it  was  not  bound  by  the  agreement."  See  also,  as  bear^ 
ing  upon  this  question,  Knox  v.  Buffingion  dk  Co.,  50  Iowa 
320 ;  Boardman  &  Oray  v.  Adams  &  Hockley,  5  Iowa  224. 

In  Mathre  v.  Story  City  Drug  Co.,  130  Iowa  112,  this 
court  said:  ''It  is  fundamental  .  .  .  that  the  partnership 
and  each  partner  are  liable  for  the  acts  of  the  others  when 
they  are  acting  in  the  ordinary  course  of  the  business  of  the 
firm,  or  are  authorized  to  so  act.  On  the  other  hand,  a  firm  or 
a  partner  will  not  ...  be  liable  for  the  wilful  or  negli- 
gent tort  of  a  partner  acting  beyond  the  scope  of  his  author- 
ity." See  also  Oivynn  v.  Duffield,  66  Iowa  708,  712;  Ran- 
dolph  Bank  v.  Armstrong,  11  Iowa,  particular  point  at  page 
518. 

The  next  contention  is  that  the  court  erred  in  giving 

the  ninth  instruction  to  the  jury.    In  this  ninth  instruction 

5.  Pabtnebship:     co™pla"ied  of,  the  court  told  the  jury  in  sub- 

neriihip**Siaim V  Stance  that  an  action  for  damages  to  partner- 

fnyofaJtwy^^      ship  property  must  be  brought  in  the  name 

DonaTaiiabie       of  the  partnership ;  that  one  partner  has  the 

right  to  institute  the  suit  for  the  partnership, 
and  that  he  b^d  a  right  to  join  his  partner  in  such  a  suit, 
even  against  the  partner's  objection. 

There  is  nothing  prejudicial  in  this  statement  of  the  law, 
so  far  as  this  defendant  is  concerned.  There  is  no  contention 
that  this  suit  was  not  based  upon  damage  to  partnership  prop- 
erty.    The  whole  theory  of  the  trial,  after  the  filing  of  the 

Vol.  171  lA.— 2 
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substitate  petition^  was  that  the  action  was  being  prosecuted 
by  the  partnership.  In  view  of  the  action  of  the  other  partner 
upon  the  trial,  we  think  this  instruction  was  peculiarly  per- 
tinent.   We  find  no  error  here. 

On  the  whole  record,  the  cause  ought  to  be  and 
Affirmed, 

Deemeb^  G.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Anna  M.  Db  Castello  et  al.,  Appellants,  v.  The  City  op 

Cedar  Rapids  et  al..  Appellees, 

DEDIOATIOK:  Essential  Elaments— Intent  to  Dedicate— Actual 
Dedication — ^Acceptance.  To  constitute  an  express  or  implied 
dedication  of  land  to  public  use,  there  must  exist  (a)  an  actual 
intent  to  set  aside  the  physical  property  to  public  use,  evi- 
denced by  unequivocal  and  convincing  evidence,  (b)  an  actual 
setting  aside  of  the  physical  property  to  public  use,  in  praesenti, 
and  (c)  an  express  or  implied  acceptance  in  praesenti  or  in  futuro 
by  the  public,  of  the  dedication.  Evidence  reviewed  and  held 
not  to  be  of  that  character  sufficient  to  establish  dedication  of 
land  for  a  pubUc  street. 

Appeal  from  Linn  District  Court, — Hon.  Mild  P.  Smith, 

Judge. 

Thursday,  June  24,  1915. 

Action  to  enjoin  the  defendant  city  from  opening  up  a 
street  over  land  owned  by  the  plaintiff.  The  city's  claim  is 
based  on  an  alleged  dedication  of  the  strip  in  controversy 
to  public  use.  Decree  below  for  the  defendant.  Plaintiff 
appeals. — Reversed. 

B.  L.  Wick,  Geo.  F.  Buresh,  and  M.  P.  Cahill,  for  ap- 
pellants. 

Wm.  Chcmberlain  and  C.  F.  Luberger,  for  appellees. 

Qatnor,  J. — ^This  is  an  action  in  equity  brought  to  enjoin 
the  defendant  from  grading  a  certain  piece  of  ground  claimed 
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by  the  defendant  to  be  an  extension  of  Sixteenth  street.  The 
plaintiff  claims  to  be  the  owner  of  the  land,  and  has  con- 
tracted to  sell  the  same  to  the  other  plaintiff,  Norton. 

The  contention  of  the  defendant  is  that,  prior  to  the 
defendant's  entering  upon  this  land  for  the  purpose  of  open- 
ing the  street,  the  plaintiff  had  dedicated  a  strip  thirty-five 
feet  wide,  along  the  west  line  of  her  land,  extending  from 
Eighth  avenue  south  about  sixty  feet.  Sixteenth  street  runs 
north  and  south.  Eighth  avenue  runs  east  and  west.  Six- 
teenth street,  north  of  Eighth  avenue,  has  been  opened  and 
used  to  its  full  width,  seventy  feet.  South  of  Eighth  avenue, 
and  in  a  line  with  Sixteenth  street  and  in  a  line  with  the  east 
side  of  North  Sixteenth  street,  is  the  land  in  controversy. 
The  owners  of  the  land  south  of  Eighth  avenue  and  west  of 
the  land  in  controversy  have  dedicated  thirty-five  feet  to  the 
use  of  the  public  for  a  street.  The  defendant  is  now  seeking 
to  open  Sixteenth  street  south  of  Eighth  avenue  to  the  full 
width  of  seventy  feet,  thus  seeking  to  appropriate  thirty-five 
feet  off  the  west  end  of  plaintiff's  land.  Plaintiff's  land  is 
immediately  south  of  Eighth  avenue  and  east  of  Sixteenth 
street  extended,  together  with  the  portion  now  in  controversy. 
We  submit  a  plat  herewith  which  shows  the  location  of  the 
locus  in  quo. 

The  controversy  here  can  be  presented  without  a  state- 
ment of  the  issues  made  by  the  parties  in  the  pleadings.  The 
plea  of  the  defendant  is  that  the  ground  in  controversy  was 
dedicated  by  the  plaintiff  and  accepted  by  the  public  as  a 
street;  that  this  dedication  was  orally  made,  and  was  made 
about  the  30th  day  of  March,  1904. 

Dedication  is  distinguishable  from  a  grant  in  that  it 
requires,  to  make  it  effectual,  no  specific  grantee  in  esse  at 
the  time  of  the  dedication.  It  involves  the  idea  of  a  giving 
to  the  public  for  public  use,  a  certain  right  or  easement  in 
land  for  a  specific  public  purpose.  A  dedication  is  a  devotion 
to  public  use  of  land,  or  an  easement  in  it.  To  make  it 
effectual,  it  is  not  necessary  that  it  appear  that  there  be  a 
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Cedar  Rapldg,  la.,  May  23,  1913. 
The  abOTe  la  a  correct  plat  of  land  deeded  to  Ame  M.  De  CU- 
tello,  deacrlbed  as  follows :  Commencing  at  a  point  633  ft.  north 
of  S.  W.  Cor.  of  8.  B.  ^  sec.  22,  T.  83  N.,  R.  7  W.,  6  P.  M..  thence 
east  300  ft,  thence  north  100  ft.,  thence  west  300  ft.,  thence  south 
100  ft  to  point  of  beginning,  also  of  out  lot  "A'*  of  Forrest  Hill 
Add. 

Sunreyed  and  platted  by  us.  M.  Tschibgb  ft  Sons, 

Engineers, 
314  Masonic  Bldg. 
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distinct  grantee,  or  a  corporate  body  in  existence  at  the  time 
of  the  dedication,  to  whom  the  dedication  is  made  and  by 
whom  it  may  be  accepted.  It  involves  an  act  by  the  owner, 
from  which  it  is  made  to  appear  that  he  has  set  aside  a  portion 
of  his  land  to  the  use  of  the  public  for  a  public  purpose. 

Private  property  cannot  be  taken  for  public  use  without 
first  making  or  providing  for  compensation.  The  party  may, 
however,  give  his  land,  or  an  interest  in  it,  to  the  public  use. 
Before,  however,  it  can  be  held  that  he  has  done  so,  it  must 
be  clearly  shown  by  some  unequivocal  evidence  that  he  has 
parted  with  all  right  and  control  over  the  land  inconsistent 
with  the  purpose  to  which  he  has  devoted  it.  The  manner  in 
which  the  dedication  is  made  is  not  a  material  matter.  Unlike 
other  interests  in  land,  it  may  be  shown  by  parol.  The  intent 
tb  dedicate,  and  the  dedication  and  acceptance  by  the  public, 
or  by  the  party  to  whom  dedication  is  made,  are  essential  to 
constitute  a  completed  dedication. 

The  dedication  of  land  to  a  public  use  does  not  neces- 
sarily involve  a  parting  with  the  fee.  It  involves  rather,  a 
right  to  the  use  of  the  land  against  interference  from  the  dedi- 
cator. After  a  complete  dedication  and  acceptance,  the  one 
making  the  dedication  is  thereafter  estopped  to  make  any 
claim  to  the  land  inconsistent  with  the  use  to  which  he  has 
formally  and  solemnly  devoted  it. 

In  Hurley  v.  City  of  West  St.  Paul,  83  Minn.  401,  86 
N.  W.  427,  it  is  said,  in  substance,  that  common  law  dedica- 
tions are  divided  into  two  classes,  expressed  and  implied.  In 
either,  however,  it  is  necessary  and  essential  that  there  be  a 
surrender  or  an  appropriation  of  the  land  by  the  owner  to  the 
public  use.  An  express  dedication  is  evidenced  by  some  ex- 
plicit or  positive  declaration,  or  manifestation  of  intent  to 
surrender  the  land;  an  implied  dedication,  by  some  act  or 
course  of  conduct  on  the  part  of  the  owner  from  which  a 
reasonable  inference  of  intent  may  be  drawn.  Intent  to  dedi- 
cate is  indispensable,  and  without  the  intent  shown  in  some 
way,  there  can  be  no  valid  dedication. 
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Intent  to  dedicate,  however,  is  not  sufficient.  While  the 
quo  animo  must  exist  to  make  the  dedication,  to  devote  the 
land  to  the  public  use,  to  give  it  or  grant  it  to  the  public  use, 
yet  there  must  be  actual  setting  aside  of  the  physical  property 
to  the  public  use,  accompanied  by  an  intent  that  it  be  so  used. 

A  dedication,  to  be  effectual,  must  be  in  praesenti.  There 
must  be  a  present  actual  parting  with  the  use  of  the  property 
to  the  public,  manifested  by  some  unequivocal  act  indicating 
clearly  an  intent  to  so  devote  it.  However,  it  is  not  necessary 
that  it  be  put  to  the  particular  public  use  immediately  upon 
the  dedication.  This  may  follow  at  some  future  time.  While 
the  dedication  must  be  in  praesenti,  the  acceptance  or  devo- 
tion to  public  use  may  be  in  futuro. 

The  extent  of  the  dedication,  its  character  and  scope, 
depend,  of  course,  upon  the  intention  of  the  dedicator,  as 
manifested  in  the  act  of  dedication,  and  are  to  be  gathered 
from  all  the  facts  and  circumstances  that  attend  the  situation. 

In  O'MaUey  v.  Lumber  Co.,  141  Iowa  186,  it  is  said: 
*'A  highway  may  be  dedicated  by  parol,  without  deed  or 
other  written  evidence  thereof,  .  .  .  but  it  is  a  cardinal 
principle  of  the  law  on  this  subject  that  the  intent  to  dedicate 
must  clearly  appear,  and  the  acts  and  circumstances  relied  on 
to  prove  such  intent  must  be  unequivocal  and  convincing.'* 

While  we  have  said  there  must  be  an  acceptance  of  the 
thing  dedicated  in  order  to  make  the  dedication  complete, 
this  acceptance  may  be  implied  sometimes,  where  the  thing 
dedicated  is  of  such  a  character  that  the  use  to  which  it  ia 
dedicated  is  so  clearly  beneficial  to  those  to  whom  the  dedi-  [ 

cation  is  made  that  the  law  will  presume  an  acceptance,  and  j 

it  sometimes  happens  that  the  thing  dedicated  is  of  such  a  ; 

nature  that  it  cannot  be  devoted  exclusively  to  the  public  , 

use;  so  it  becomes  necessary,  in  considering  the  question  of 
dedication  and  the  use  to  which  it  was  dedicated,  that  we 
consider  the  thing  dedicated  and  the  public  use  to  which  it 

is  to  be  put  after  the  dedication  is  complete.    But  whether  or  ; 

I 

not  it  be  devoted  exclusively  to  the  public  use  by  the  dedica-  '      ' 
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tioQ,  the  fact  that  private  rights  are  involved  in  the  use  does 
not  destroy  the  dedication,  nor  entitle  the  dedicator  to  disturb 
the  use,  by  those  to  whom  it  was  dedicated,  for  the  purposes 
intended. 

A  city  is  not  bound  to  accept  land,  though  expressly 
dedicated  to  it  for  public  use.  Its  rights  in  the  land  and 
the  use  or  its  duty  to  the  public  arise  only  when  it  has 
accepted  the  dedication,  or  has  done  some  act  which  une- 
quivocally shows  an  intent  to  assume  jurisdiction  over  the 
thing  dedicated.  There  is  a  difference  between  an  offer  to 
dedicate  and  an  actual  dedication.  An  offer  to  dedicate  does 
not  become  complete  until  there  is  an  actual  acceptance  by 
those  to  whom  the  offer  is  made. 

In  Holdane  v.  Cold  Spring,  21  N.  Y.  474,  477,  it  is  said : 
"The  owner's  acts  and  declarations  should  be  deliberate,  une- 
quivocal, and  decisive,  manifesting  a  positive  and  unmistak- 
able intention  to  permanently  abandon  his  property  to  the 
specific  public  use.  If  they  be  equivocal,  or  do  not  clearly 
and  plainly  indicate  the  intention  to  permanently  abandon 
the  property  to  the  use  of  the  public,  they  are  insufficient 
to  establish  a  case  of  dedication." 

In  LovmsdaU  v.  Portland,  1  Ore.  381,  404,  the  Supreme 
Court  of  that  state  said:  "The  burden  of  proof  rests  upon 
the  defendant  to  show  a  dedication.  It  must  be  clear  and 
satisfactory.  .  .  .  The  security  and  certainty  of  the  title 
to  real  estate  are  among  the  most  important  objects  of  the 
laws  in  any  civilized  community.  Around  it  the  law  has 
thrown  certain  solemnities  and  formalities,  so  that  the  fact 
may  be  known  and  read  of  all  men.  What  a  man  once  has 
he  is  not  to  be  presumed  to  have  parted  with,  but  the  fact 
must  be  shown  beyond  conjecture.  And  although,  in  the  case 
of  streets  and  public  grounds  in  towns,  from  the  nature  of 
the  case  a  dedication  may  be  shown  by  acts  resting  on  parol, 
they  must  be  of  such  a  public  and  deliberate  character  as 
makes  them  generally  known,  and  not  of  doubtful  intention.'' 

It  IS  essential,  to  constitute  a  dedication,  that  the  donor 
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should  intend  to  set  apart  the  land  for  the  use  of  the  public. 
There  can  be  no  dedication  unless  there  is  a  present  intent 
to  appropriate  the  land  to  public  use.  See  Elliott  on  Roads 
and  Streete  (Ed.  of  1890),  p.  92.  2  Dillon  on  Municipal 
Corporations,  636.  With  these  well-settled  propositions  of 
law  in  mind,  we  proceed  to  the  consideration  of  the  facts 
shown  by  the  evidence  on  which  the  rights  of  these  parties 
must  stand. 

It  appears  that  plaintiff  was  the  owner  of  a  certain  strip 
of  land  south  of  the  land  in  controversy,  and  abutting  on 
what  would  be  Sixteenth  street  if  extended  south ;  that  while 
she  was  the  owner  of  this  land,  the  title  was  in  her  husband. 
In  1907,  she  conveyed  this  land  to  one  Mrs.  Cisne,  and  included 
in  the  conveyance  the  thirty-five  feet  which  it  is  now  con- 
tended by  the  defendant  was  by  her  dedicated  to  the  public. 
It  appears  that  the  sale  was  made  by  one  Mally,  a  brother  of 
the  plaintiff,  Mrs.  De  Castello,  who  claimed  to  be  acting  for 
the  plaintiff.  It  appears  that  no  reservation  was  made  in  the 
deed  of  any  strip  of  land  for  a  street  Mally  claims,  how- 
ever, that,  at  the  time  he  sold  to  Mrs.  Cisne,  he  told  her  that 
Sixteenth  street  would  be  extended,  and  that  thirty-five  feet 
off  the  west  end  of  the  lot  conveyed  would  be  used  for  a 
street.  He  does  not  claim  that  he  was  authorized  to  make  this 
statement  by  Mrs.  De  Castello,  nor  is  it  claimed  that  the  plain- 
tiff knew  at  the  time  that  such  a  statement  was  made.  The 
title,  however,  was  in  her  husband,  and  Mally  claims  that 
her  husband  was  present  at  the  time  these  statements  were 
made.    This  is  denied  by  the  husband. 

It  appears  that,  after  this  conveyance  was  made  to  Mrs. 
Cisne,  this  land  was  used  the  same  as  before ;  that  fences  were 
built  along  the  west  end  and  up  to  the  original  line ;  that  no 
act  was  done  after  that  indicating  any  intention  in  the  part 
of  Mrs.  Cisne  to  devote  the  land  to  public  use.  It  would 
rather  seem  from  the  testimony  that  she  at  least  did  not  con- 
sider that  the  public  had  any  right  in  it.  Mrs.  Cisne  con- 
tinued to  occupy  the  land  conveyed  to  her,  including  this 


t 
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strip  on  the  west.  It  appears  that  subsequently  the  inter- 
vener, Mally,  purchased  this  property  from  Mrs.  Cisne,  and 
he  and  the  other  intervener,  B.  F.  Youtsey,  are  now  the 
owners  of  it;  that  they  purchased  it  with  full  knowledge  of 
the  true  situation  as  to  the  land  in  controversy.  They  knew 
when  they  purchased  it  that  plaintiffs  had  refused  to  give  a 
street  over  this  thirty-five  feet  in  controversy.  The  reason 
Mally  purchased  it  back,  as  he  says,  was  that  he  found  out 
De  Castello  would  not  give  this  land  for  a  street,  so  he  traded 
a  house  and  lot  to  Mrs.  Cisne  for  the  lot  to  redeem  his  word. 
The  evidence  discloses  that  nothing  was  ever  said  by 
the  De  Castellos  touching  a  disposition  on  their  part  to  dedi- 
cate the  land  after  the  conveyance  to  Mrs.  Cisne;  in  fact, 
the  record  is  very  barren  of  any  suggestion  of  statements 
made  by  either  of  the  De  Castellos.  All  that  was  said  was 
said  touching  the  thirty-five  feet  on  the  west  end  of  the  land 
deeded  to  Mrs.  Cisne,  and  this  was  said  by  Mally,  who  is  now 
the  owner,  if  said  at  all.  Nor  does  there  anything  appear, 
except  suggestions  made  in  the  evidence  by  Mally,  that  there 
was  any  talk  of  dedicating  any  portion  of  the  land  north 
of  that  conveyed  to  Mrs.  Cisne.  It  appears  that  there  was 
never  an3rthing  done  to  carry  out  any  dedication  in  the  way 
of  clearing  the  ground  for  use  as  a  street,  or  in  the  building 
of  sidewalks.  Nor  is  there  any  indication  of  any  use  by  the 
public  of  this  land.  Whatever  road  there  was  across  this 
thirty-five  feet  in  controversy  was  there  for  the  use  of  the 
occupants  of  the  house  conveyed  to  the  Cisnes  alone.  It  does 
not  appear  clearly  that  the  plaintiff  ever  said  anything  pub- 
licly that  she  would  dedicate  this  thirty-five  feet  or  had  dedi- 
cated it.  It  appears  that  at  the  time  this  dedication  is  claimed 
to  have  taken  place,  Eighth  avenue  was  open  to  the  west, 
but  not  to  the  east ;  that  subsequently  Eighth  avenue  was  ex- 
tended. Plaintiff  then  purchased  the  strip  of  land  lying  north 
of  her  land  and  between  that  and  Eighth  avenue,  and  shortly 
after  obtaining  this  strip,  a  permanent  sidewalk  was  built  on 
Eighth  avenue  along  the  south  side,  the  length  of  her  prop- 
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ertj,  and  across  the  north  end  of  the  land  now  claimed  to 
have  been  dedicated  to  the  public,  and  goes  to  the  west  edge 
of  the  thirty-five  feet  in  controversy.  It  appears  that,  at  the 
time  this  property  was  sold  by  Mrs.  De  Castello  to  her  co- 
plaintiff,  Norton,  there  was  a  wire  fence  on  the  west  end  and 
running  north  and  south ;  that  there  was  a  row  of  raspberry 
bushes  on  the  west  end  of  this  thirty-five  foot  strip.  It 
appears  that  there  had  been  a  wire  fence  and  trees  on  the 
west  end  of  this  land  in  controversy,  up  to  a  very  short  time 
before  this  action  was  commenced. '  It  does  not  appear  that 
there  had  been  any  travel  over  this  strip  by  the  public  at 
any  time.  The  evidence  dhows  that  there  was  a  fence  on  the 
west  side  of  this  strip  running  north  to  Eighth  avenue ;  that 
the  first  fence  put  there  was  a  five-board  fence.  Finally  that 
fence  was  taken  down,  and  a  barbed  wire  fence  put  in ;  that 
most  of  this  barbed  wire  fence  was  there  at  the  time  this 
action  was  commenced;  that  part  of  this  thirty-five  feet  has 
been  used  by  the  De  Castellos  as  a  lawn  and  garden  during 
all  the  time. 

The  witnesses  who  testified  to  what  was  said  by  Mally 
at  the  time  this  property  was  sold  to  Cisne  say  that  Mally 
did  not  say  how  wide  the  street  would  be  extending  north 
from  the  property  deeded  to  Cisne.  The  most  that  can  be 
claimed  is  that,  at  the  time  Mrs.  Cisne  bought  this  property, 
thirty-five  feet  were  measured  in  front  of  her  property  with 
a  view  to  locating  the  house  back  far  enough  so  that  it  would 
not  be  interfered  with  in  the  event  a  street  was  opened  in 
front. 

Mally  testified: 

**When  I  sold  De  Castellos  the  house,  Sixteenth  street 
was  laid  out  north  from  Eighth  avenue.  We  concluded  that 
the  street  would  be  open  to  Mt.  Vernon  avenue  south,  and 
we  said,  *We  will  allow  thirty-five  feet  for  a  street.'  We  put 
the  house  far  enough  back  to  allow  for  a  front  lawn  and 
also  to  plant  trees  there,  and  put  in  a  sidewalk,  so  that  if 
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they  lowered  the  grade  upon  the  street,  the  houise  would  be 
in  a  proper  place,  and  we  planted  the  trees  back  because  we 
knew  that  when  the  street  was  opened  up,  it  would  have  to 
be  graded,  and,  consequently,  the  trees  were  planted  on  the 
lot  line  so  not  to  disturb  them  after  the  city  had  graded  the 
street  and  put  down  the  walk.  At  the  time  I  sold  to  Mrs. 
Cisne,  there  was  no  street,  only  a  partial  street  west  of 
my  lot" 

He  further  says  that  he  told  Mrs.  Cisne  that  he  would 
give  her  a  deed  to  the  whole  lot,  but  that  she  was  to  under- 
stand that  when  the  street  was  opened  up,  it  belonged  to  the 
city. 

Whether  or  not  this  piece  of  land  was  dedicated  by  the 
De  Castellos  to  public  use  at  the  time  of  the  making  of  the 
deed  to  Mrs.  Cisne  depends  entirely  upon  the  testimony  of 
Mally  and  Mrs.  Cisne,  and  their  testimony  is  absolutely  con- 
tradicted by  the  testimony  of  both  Mrs.  De  Castello  and  her 
husband,  both  as  to  what  was  said  by  Mrs.  Cisne  at  the  time 
and  as  to  the  authority  assumed  by  Mally  in  making  this 
statement 

We  do  not  understand,  from  the  record,  that  Mally 
claims  that  any  authority  was  given  to  him  to  dedicate  any 
portion  of  this  land  as  a  public  street.  The  dedication  seems 
to  rest  upon  the  thought  that  he  was  the  agent  of  Mrs.  De 
Castello,  or  her  husband,  in  making  the  sale  to  Mrs.  Cisne, 
and  that  as  agent,  he  spoke  for  and  in  their  behalf,  and  as- 
sumed that  the  representations  made  by  him  were  binding  on 
Mrs.  De  Castello,  the  real  owner.  Whether  or  not,  as  agent 
for  the  sale  of  this  particular  strip  of  land  to  Mrs.  Cisne, 
his  authority  extended  so  far  as  to  bind  her  by  representa- 
tions made  to  Mrs.  Cisne  touching  the  giving  of  the  land  in 
front  of  this  land  conveyed  as  a  street,  we  need  not  inquire. 
There  is  no  evidence  of  any  authority  on  his  part  to  bind 
her  by  any  agreement  to  extend  the  street  north  of  the  land 
conveyed.  Both  Mr.  and  Mrs.  De  Castello  testified  that  Mally 
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was  not  authorized  to  make  any  representations  to  Mrs.  Gisne 
that  they  were  going  to  give  the  land  in  controversy  as  a 
street.  Mrs.  De  Castello  further  testified,  "I  never  told  any- 
one that  I  had,  or  was  willing  to  give  this  property  for  a 
street,  and  never  authorized  my  brother,  as  my  agent,  to 
make  such  representation." 

Lewis  Zika  testified  that  he  was  commissioner  of  streets 
and  public  improvements;  that  he  ordered  the  grading  done 
on  South  Sixteenth  street;  that  the  strip  of  land  in  contro- 
versy had  never  been  used  up  to  last  May;  that  he  heard  a 
year  ago  that  this  thirty-five  feet  in  controversy  had  been 
dedicated,  and  he  said  that  the  city  had  never  accepted  it; 
that  he  was  asked  to  open  up  the  street ;  that  he  examined  it 
and  found  there  was  nothing  beyond  this  lot,  and  it  would 
not  be  worth  while  opening  it;  that  Mally  then  informed 
him  that  the  city  could  have  this  piece  of  ground  at  any  time 
it  wanted  it ;  that  he  never  heard  from  Mrs.  De  Castello  with 
reference  to  it. 

We  have  not  set  out  the  testimony  of  Mally  and  Mrs. 
Cisne  for  the  reason  that  it  is  absolutely  denied  by  the  De 
Castellos,  and  for  the  further  reason  that  the  subsequent 
conduct  of  the  parties  is  inconsistent  with  their  claims.  Their 
testimony,  as  it  appears  in  this  record,  is  very  fragmentary, 
and  by  it  a  dedication  is  sought  to  be  established  upon  a 
most  uncertain  foundation,  the  memory  of  what  was  said  by 
parties  to  a  transaction  dating  many  years  before  they  were 
called  to  testify  to  it,  and  concerning  a  matter  about  which 
no  controversy  appears  to  have  been  had  since  the  alleged 
statements  were  claimed  to  have  been  made.  The  memory 
of  Mally  is  quickened  into  sensibility  by  an  immediate  interest 
in  the  subject-matter  of  his  testimony,  but  this  interest  does 
not  make  it  any  more  reliable  as  a  basis  for  ascertaining  a 
fact.  Testimony  as  to  verbal  declarations,  or  statements  made 
a  long  time  prior,  is  the  most  uncertain  and  unsatisfactory 
basis  for  ascertaining  the  truth.  The  change  of  a  word,  the 
different  phrasing  of  a  sentence,  may  give  it  an  entirely 
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different  meaning  from  what  was  intended  by  the  parties. 
With  nothing  but  the  memory  of  these  witnesses  as  a  basis 
on  which  to  rest  a  finding  as  to  what  was  said  and  done  by 
these  De  Castellos  touching  this  matter,  we  do  not  find  that 
certainty  which  the  law  requires  when  private  property  is  to 
be  taken  for  a  public  use  without  compensation.  Usually, 
when  parties  have  deliberately  done  an  act,  or  pledged  them- 
selves to  an  act,  their  subsequent  conduct  is  not  inconsistent 
with  their  mental  attitude. 

A  careful  reading  of  this  record  satisfies  us  that  neither 
the  intervener  Mally  nor  the  defendant  have  been  misled  by 
any  act  of  these  parties  plaintiff  to  their  prejudice ;  nor  have 
they  put  themselves  in  any  position  to  invoke  an  estoppel 
against  the  plaintiff.  If  the  city  desires  a  street,  there  is  a 
plain,  speedy  and  adequate  method  open  to  the  city  by  which 
it  may  secure  this  land  for  a  public  use ;  but,  upon  this  rec- 
ord, we  cannot  say  that  they  have  acquired  any  right  in  this 
property  for  use  as  a  public  highway. 

"We  think,  under  this  record,  the  cause  should  be  and  is 
— Reversed. 

Deemer,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Robert  Dickinson,  Appellant,  v.  Ira  D.  Davis  et  al.. 

Appellees. 


OABKISHMENT:    Bights  Acquired— Defendant  in  Ezecntion  Parting 

1  with  Interest — Corporate  Bonds.  It  is  hornbook  law  that  a  gar- 
nishment reaches  whatever  interest  the  defendant  in  execution 
has  in  the  property  at  the  time  the  garnishment  is  served  and 
no  more.  So  held  where  the  defendant  in  execution  had,  prior 
to  the  service  of  the  garnishment,  assigned  all  his  interest  in 
certain  corporate  bonds  held  by  the  garnishee  as  collateral 
security. 

FBAui^uijENT  CONVEYANCES:  Conveyances— When  Vulnerable  to 

2  Attack.  It  is  elementary  that  a  conveyance  cannot  be  over- 
thrown in  the  absence  of  a  showing  of  (a)  fraud  or  (b)  want  of 
consideration. 
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OABNISHMENT:  Order  Not  Affectiiig  Plaintiff  in  Exacntion— Fa- 
3  tllity  of  Objection.  A  plaintiff  in  exeeution  who,  by  his  garnijih- 
menty  reaches  no  property  of  the  defendant  in  execution,  because 
of  a  good-faith  aasignment  of  the  property  prior  to  the  garniah- 
ment,  cannot  complain  of  an  order  of  the  court  affecting  the  as- 
signee only. 

Appeal  from  Polk  District  Court. — Hon.  W.  S.  Ayres,  Judge. 

Thursday,  June  24,  1915. 

This  caae  involves  a  controversy  between  the  plaintiflP  in 
garnishment  and  the  intervener  as  to  the  ownership  of  prop« 
erty  in  the  hands  of  the  garnishee.  Plaintiff's  contention  is 
that  at  the  time  of  the  garnishment  the  property  belonged  to 
the  defendant  in  execution.  The  intervener  claims  to  be  the 
owner  by  virtue  of  purchase  and  assignment  to  him  by  the 
defendant  in  execution  before  garnishment.  Judgment  for 
the  intervener.    Plaintiff  appeals. — Affirmed, 

Henry  &  Henry,  for  appellant. 

L.  A.  Sm/yres  and  W.  H.  Stiles,  for  W.  H.  King,  inter-    ^ 
vener,  appellee. 

Brown  (&  Brammer,  for  Central  State  Bank,  L.  M.  Dar- 
ling and  Victoria  C.  Darling,  garnishees. 

W.  JET.  Stiles,  for  defendant,  Ira  D.  Davis. 

Qaynor,  J. — The  plaintiff,  Dickinson,  having  recovered 
a  judgment  against  the  defendant,  Ira  D.  Davis,  caused  an 
execution  to  issue,  and  the  Central  State  Bank  to  be  served 
with  notice  of  garnishment.  The  'garnishment  notice  was 
served  on  the  25th  day  of  November,  1912.  On  that  date, 
Davis  was  indebted  to  the  Central  State  Bank,  garnishee,  in 
the  sum  of  $4,224.66  on  a  certain  promissory  note  given  by 
Davis  to  said  bank.  On  the  day  of  the  garnishment,  the 
Central  State  Bank  held,  as  collateral  security  for  the  pay- 
ment of  said  note,  the  following  property:  One  note  of 
$4,510.63,  signed  by  Victoria  C.  Darling  and  Loren  M.  Dar- 
ling, bearing  date  May  3,  1911,  due  December  8,  1911,  in- 
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terest  8%,  payable  to  the  order  of  the  defendant,  Ira  D. 
Davis,  and  by  him  endorsed  in  blank  and  delivered  to  the 
bank.  The  bank  also  held  as  collateral  security  for  the  pay- 
ment of  the  note  of  Ira  D.  Davis,  aforesaid,  two  5%  bonds 
of  the  Iowa  Loan  &  Trust  Company  for  $500.00  each,  and 
one  5%  bond  for  $1,000.00  issued  by  said  company  to  Ira  D. 
Davis,  and  due  April  1,  1913. 

At  the  time  the  garnishment  notice  was  served,  no  part 
of  the  Davis  note  to  the  garnishee  of  $4,224.66,  either  prin- 
cipal or  interest,  had  been  paid,  and  no  part  of  the  Darling 
note  had  been  paid  except  the  sum  of  $930.00  paid  by  the 
Darlings  to  Davis.  At  the  time  of  the  garnishment,  the 
Central  State  Bank  had  a  first  and  paramount  lien  on  the 
bonds  aforesaid  and  upon  the  Darling  note  for  the  payment 
of  the  Davis  note  of  $4,224.66.  Since  said  Darling  notes 
were  deposited  with  said  bank  as  collateral  security,  the  Dar- 
lings paid  to  the  bank  on  account  thereof  $1,000.00,  February 
4,  1913,  and  $175.00  on  March  28,  1913.  These  sums  so  paid 
were  endorsed  by  the  garnishee  upon  the  Davis  note. 

Upon  the  trial  of  this  case,  it  was  stipulated  that  the 
garnishees,  the  Darlings,  may  be  permitted  to  pay  to  the 
Central  State  Bank  the  balance  of  their  note,  and  thereupon 
shall  be  entitled  to  have  the  mortgage  given  to  secure  the 
note  canceled  of  record,  and  all  claims  against  them  as  gar- 
nishees discharged.  After  the  making  of  this  stipulation,  the 
Darlings  did  pay  to  the  bank  the  balance  due  upon  their  note 
to  Davis  held  by  the  bank  as  collateral,  and  they  were  dis- 
charged from  liability  as  garnishees.  The  controversy  here 
is  between  the  plaintiff,  gamisher  of  the  bank,  and  W.  H. 
King,  who  was  permitted  to  intervene  in  the  case. 

It  appears  that  prior  to  the  garnishment  herein,  Ini  D. 
Davis  made  the  following  written  assignment: 

**Por  value  received  I  hereby  assign,  transfer  and  set 
over  to  W.  H.  King,  of  Des  Moines,  Iowa,  all  my  right,  titl6, 
and  interest  in  and  to  three  debenture  bonds  of  the  Iowa  Loan 
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&  Trust  Company  of  Des  Moines,  Iowa,  as  follows:  One  De- 
benture series  No.  14,  No.  17  for  $1,000.00.  One  debenture 
series  E.  No.  20,  $500.00.  One  debenture  series  E,  No.  21, 
$500.00." 

On  the  18th  day  of  November,  Davis  served  upon  the 
bank  garnishee  the  following  notice: 


it 


I  have  this  date  made  an  assignment  of  the  three  de- 
benture bonds  of  the  Iowa  Loan  &  Trust  Company  of  Des 
Moines,  Iowa,  to  W.  H.  King,  subject  to  your  lien  on  the 
same  as  security  for  loan  to  me.  Upon  the  payment  of  the 
money  due  you  by  me,  on  or  about  February  1,  1913,  you 
will  deliver  to  the  said  W.  H.  King  the  said  bonds  as  his 
property,  and  this  order  shall  be  your  receipt  from  me  for 
said  delivery." 

It  appears  that,  prior  to  the  making  of  this  assignment 
and  the  service  of  this  notice.  King  had  loaned  the  defendant 
Davis  the  sum  of  $2,000 ;  that  at  the  time  the  assignment  was 
made.  King  delivered  to  Davis  the  note  given  to  evidence  this 
loan.  It  appears  that  this  assignment  of  these  debenture 
bonds  was  made  by  Davis  to  King  in  full  satisfaction  of  the 
indebtedness  evidenced  by  the  note  given  by  Davis  to  King, 
heretofore  referred  to.  The  evidence  on  this  point  comes  from 
Davis  and  is  as  follows: 

''I  was  the  owner  of  the  debenture  bonds  at  the  time 
they  were  left  with  the  Central  State  Bank  as  collateral — ^I 
had  borrowed  $1,000  of  W.  H.  King  in  1909  and  had  given 
him  my  note  for  that  amount  at  7  per  cent  interest.  In  1910, 
I  paid  the  interest  on  this  note  and  borrowed  $1,000  more, 
taking  up  the  note  for  $1,000  and  giving  my  note  for  $2,000 
due  November  11,  1912.  About  the  time  the  $2,000  note  came 
due,  Mr.  King  asked  me  if  I  was  able  to  pay  him  the  money, 
and  I  told  him  I  did  not  have  it,  but  that  I  had  the  $2,000 
in  debenture  bonds  of  the  Iowa  Loan  &  Trust  at  the  Central 
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State  Bank.  That  they  were  up  as  collateral  on  a  loan,  but 
that  the  Darling  notes  and  mortgage  were  assigned  as  col- 
lateral and  that  they  would  satisfy  the  loan  I  had,  and  that 
the  bonds  would  be  clear,  and  that  I  would  make  an  assign- 
ment of  these  bonds  to  him  for  my  note.  We  agreed  to  meet 
on  the  18th  day  of  November  at  the  ofiSce  of  L.  A.  Smyres, 
and  dose  up  the  deal.  I  went  with  Mr.  W.  H.  King  on  the 
18th  day  of  November,  1912,  to  Smyres'  law  office  in  the 
Iowa  Loan  &  Trust,  and  Mr.  Smyres  wrote  out  an  assignment 
of  the  bonds  from  me  to  W.  H.  King,  subject  only  to  the 
interests  of  the  Central  State  Bank,  and  I  signed  it,  and 
delivered  it  to  Mr.  King,  and  he  delivered  to  me  my  note 
of  $2,000  in  consideration  of  the  assignment  of  the  bonds.  At 
the  same  time  and  place,  Mr.  Smyres  prepared  a  notice  to  the 
Central  State  Bank  for  me,  saying  that  I  had  made  an  assign- 
ment of  the  three  debenture  bonds  to  W.  H.  King,  which  I 
signed  and  delivered  to  King." 

Upon  this  record,  the  district  court  adjudged  that  the 
Darlings  be  discharged  from  any  liability  as  garnishees,  upon 
the  payment  to  the  bank  of  the  balance  due  upon  their  note 
to  Davis,  and  ordered  that  the  amount  paid  by  the  Darlings 
be  by  tiie  bank  applied  to  the  payment  and  discharge  of  the 
note  held  by  the  bank  against  Ira  D.  Davis ;  that  if  the  amount 
paid  by  the  Darlings  was  insufficient  to  discharge  the  Davis 
note,  the  proceeds  from  the  bonds  of  the  Iowa  Loan  &  Trust 
Company  held  by  the  bank  be  then  applied  by  the  bank  upon 
the  Davis  note,  or  so  much  thereof  as  would  satisfy  the  note, 
and  that  the  balance  of  the  proceeds  of  the  bonds  be  paid 
over  to  the  intervener  King,  and  that  thereupon  the  garnishee 
bank  be  discharged  from  any  further  liability  on  the  gar- 
nishment. From  this  order,  the  plaintiff  appeals  and  con- 
tends that  the  court  erred  in  holding  that  the  intervener, 
King,  became  the  owner  of  the  proceeds  of  the  debenture 
bonds,  subject  only  to  the  rights  of  the  Central  State  Bank, 
for  the  following  reasons: 

First.  The  bank  held  the  title  to  the  bonds,  and  said 

Vol.  171 U.- 
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bonds,  with  the  other  collateral  in  the  hands  of  the  bank, 
exceeded  the  amount  of  its  claim  against  Davis ;  that  plaintiff 
in  the  garnishment  proceeding  was  therefore  entitled  to  a 
contingent  judgment  against  the  bank,  either  giving  it  a  right 
to  the  collateral  after  paying  the  bank's  claim,  or  that  there 
should  have  been  an  order  entered  providing  that  the  bank 
should  collect  the  amount  due  on  the  collateral,  and,  after 
extinguishing  defendant's  own  debt,  pay  the  remainder  over 
to  the  plaintiff. 

Second.  That  the  title  to  the  bonds  was  in  the  Central 
State  Bank,  and  Davis  could  make  no  valid  transfer  of  said 
bonds ;  that  the  most  he  could  do  was  to  transfer  his  interest 
in  the  proceeds  of  the  bond,  after  the  bank  had  satisfied  its 
own  claim  from  the  proceeds ;  that  the  assignment  upon  which 
the  intervener  relies  did  not  give  him  the  right  to  the  proceeds 
of  the  bonds,  after  the  bonds  had  been  collected,  but  was 
an  attempted  assignment  of  that  which  had  already  been 
assigned  to  the  bank,  to  wit,  the  bonds  themselves. 

Third.  Because  the  instrument  of  assignment  was  fraudu- 
lent in  law,  being  made  without  any  present  consideration 
being  paid  therefor. 

Fourth.  That  the  court  erred  in  this,  that  it  should  have 
required  the  bank  to  satisfy  its  debt  pro  rata  from  the  pro- 
ceeds of  the  Darling  note,  and  the  proceeds  of  the  debenture 
bonds,  and  should  not  have  required  the  bank  to  make  full 
payment  of  the  proceeds  of  the  Darling  note  upon  its  claim, 
paying  the  balance  only  from  the  proceeds  of  the  debenture 
bonds. 

The  first  two  propositions  of  appellant  can  be  treated 
together.  These  bonds  were  assigned  by  Davis  to  the  bank 
garnishee  as  collateral  security  only  for  the  amount  due  from 

Davis  to  the  bank.  Upon  the  payment  by 
rights^'ac'  *  Davis  of  bis  debt  to  the  bank,  Davis  would 
ant  in'execu-      be  entitled  to  the  bonds,  and,  upon  such  pay- 

tlon  parting  -,  „   > 

with  Interest :    mcut  and  a  failure  to  deliver,  could  have 

corporate  , 

bondfl.  maintained  an  action  against  the  bank  to  re- 

eov«i  ^  the  possession  of  the  bonds.    The  ownership  of  the  bonds 
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in  Davis  invested  him  with  a  right  to  maintain  an  action 
against  the  Iowa  Loan  &  Trust  Company  upon  the  bonds  in 
the  event  the  bonds  were  not  paid  by  this  Trust  Company 
when  due.  The  transfer  of  these  bonds  to  the  garnishee  bank 
invested  them  with  the  same  rights  that  Davis  had  for  the 
collection  of  them,  to  wit,  a  right  to  collect  and  appropriate 
the  proceeds  to  the  payment  of  the  note  to  which  the  bonds 
were  collateral.  The  right  to  the  proceeds  of  these  bonds 
was,  at  all  times,  in  the  owner  of  the  bonds.  Like  a  promis- 
sory note,  they  were  in  themselves  property.  When  Davis 
transferred  these  bonds  to  the  bank  as  collateral,  the  law 
implied  an  obligation,  from  the  very  relationship  created,  to 
return  these  bonds  to  Davis  whenever  the  debt  to  which  they 
were  collateral  was  paid,  and  a  legal  obligation  to  return  to 
Davis  any  portion  of  the  proceeds  of  the  bonds  which  re- 
mained after  satisfying  the  debt  to  which  they  were  collateral. 
When  Davis  assigned  to  King  these  bonds,  the  assignment 
carried  with  it  the  right  to  maintain  an  action  against  the 
bank  for  the  possession  of  the  bonds  upon  the  payment  of  the 
debt  to  which  they  were  collateral,  and  a  right  to  maintain 
an  action  against  the  bank  to  recover  the  proceeds  of  the 
bonds  remaining,  if  any,  after  the  satisfaction  of  the  debt  to 
which  they  were  collateral. 

The  assignment  of  the  bonds  to  King  carried  with  it 
not  only  the  bonds,  but  all  rights  of  Davis  in  and  to  the  bonds 
and  their  proceeds.  This  assignment  was  made  before  the 
garnishment  was  served.  Under  the  garnishment,  the  plain- 
tiff acquired  only  such  rights  in  the  property  as  defendant 
Davis  had  at  the  time  of  the  service  of  the  garnishment,  and 
no  other.  Davis  having  assigned  the  bonds  to  King,  subject 
only  to  the  rights  of  the  bank  to  hold  the  same  as  collateral, 
there  was  nothing  to  which  the  garnishment  could  attach.  As 
bearing  upon  this  question,  see  McGuire  v.  Pitts'  Sons,  42 
Iowa  535 ;  KefY  v.  Kennedy,  119  Iowa  239 ;  Harlow  v.  Bart- 
leii,  52  Atl.  (Me.)  638;  Ives  v.  Addison,  17  Pac.  (Kans.) 
797;  Htrndiey  v.  Pfister,  39  Cal.  283. 
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The  plaintiff  and  King  were  both  creditors  of  Davis. 
King  had  a  right  to  protect  himself  and  to  receive  payment 
in  money  or  property  from  Davis,  although  the  effect  of  it 
might  be  to  prevent  other  creditors  from  securing  their 
claims.  There  is  no  evidence  of  any  fraudulent  intent  on 
the  part  of  King  in  taking  assignment  of  these  bonds.  In 
fact,  no  purpose  is  evidenced  except  the  honest  purpose  to 
secure  the  payment  of  his  own  claim  against  Davis.  This  he 
secured  by  taking  an  assignment  of  the  bonds.  When  Davis 
assigned  the  bonds  to  King,  they  became  his  property,  sub- 
ject only  to  the  right  of  the  bank  to  hold  the  same  as  collat- 
eral security.  The  assignment  of  tiie  bonds  carried  with  it 
the  right  to  the  proceeds  of  the  bonds,  whether  collected  by 
the  bank  or  by  King,  as  against  Davis.  By  the  assignment, 
Davis  parted  not  only  with  the  bonds  themselves,  subject 
to  the  bank's  right,  but  to  the  proceeds  of  the  bonds  subject 
only  to  the  same  right.  After  the  notice  of  the  assignment 
had  been  served  on  the  bank,  it  was  legally  bound  to  return 
the  bonds  to  King  in  the  event  the  indebtedness  for  which 
they  were  collateral  was  paid,  and  in  the  event  the  bonds 
were  collected  by  the  bank  and  a  balance  of  the  proceeds 
remained  after  satisfying  the  debt  to  which  they  were  col- 
lateral, they  could  not  have  paid  this  balance  to  Davis  with- 
out being  liable  to  King  therefor. 

The  bank  had  nothing,  then,  in  these  bonds  at  the  time 
of  the  garnishment  except  a  right  to  apply  the  same,  or  their 
proceeds,  to  the  payment  of  the  debt  to  which  they  were 
collateral,  and,  therefore,  plaintiff  reached  nothing  in  the 
hands  of  the  bank  by  the  garnishment  proceeding. 

The  contention  of  the  plaintiff  was  that  this  collateral 
property  in  the  hands  of  the  bank,  or  its  proceeds,  belonged 
to  the  defendant,  Davis,  subject  only  to  tlie  right  to  appro- 
priate it  to  the  payment  of  the  debts  to  which  it  was  collateral. 
By  the  assignment  of  these  bonds,  Davis  parted  with  all  that 
the  plaintiff  sought  to  reach  by  his  garnishment.  The  plain- 
tiff is  placed  in  the  position  of  claiming  that,  so  far  as  the 
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garnishinent  is  concerned,  the  collateral  belonged  to  Davis, 
subject  only  to  the  rights  of  the  bank  to  appropriate  it  to 
the  payment  of  the  debts  to  which  it  was  collateral  If  this 
be  true,  then  the  assignment  by  Davis  to  King  placed  King 
in  the  same  position  that  Davis  would  have  been  in,  had  no 
assignment  been  made.  It  cannot  be  said  that  these  bonds 
assigned  to  the  bank  as  collateral  security  belong  to  Davis 
for  the  purpose  of  attachment,  but  did  not  belong  to  Davis 
for  the  purpose  of  assignment.  Whatever  rights  the  plaintiff 
acquired  by  his  attachment  must  be  worked  out  through 
Davis.  If  Davis  had  no  right  to  these  bonds,  or  the  proceeds, 
at  the  time  of  the  attachment,  then  the  plaintiff  acquired  none 
by  the  garnishment. 

The  next  contention  of  the  appellant  is  that  the  assign- 
ment was  fraudulent  in  law,  being  made  without  any  pres- 
ent consideration  paid  therefor.     The  record  discloses  that 

Davis  was  indebted  to  King;  that  he  as- 

2.  Pbauddlext     , 

CONVEYANCES !     sigucd  thcsc  bouds  to  King  in  satisfaction  of 

conveyances : 

abltV  attack      *^*^*  ^^^^ '  *^*^  ^^  ^^  ^  ^^*  ^^®  ^^^^'     '^^^^ 

the  transfer  was  made  in  good  faith,  so  far  as 
King  was  concerned,  there  can  be  no  question.  King  accepted 
the  assignment  of  these  bonds  in  payment  of  the  debt  due 
from  Davis  and  canceled  the  debt.  This  was  a  good  consid- 
eration, and,  in  the  absence  of  any  proof  of  a  fraudulent  pur- 
pose in  the  transfer,  it  cannot  be  attacked  on  this  ground. 
This  is  elementary. 

The  last  contention  of  the  plaintiff  is  that  the  court 
erred  in  requiring  the  garnishee  bank  to  apply  the  amount 
received  from  Darlings  in  payment  of  the  debt  due  from 

Davis  to  the  bank,  and  in  requiring  that  the 
ment:  order       bonds,   or  their  proceeds,   be  used  only  to 

not  aflfectlng  -i    /»    . 

plaintiff  In         satisfy  any  deficiency  ansmcr  therefrom.  This 

execution :  .^         ^  ^  o 

objectfon'  ^^^  garnishee  could  have  done  without  an 

order  of  the  court,  and  the  plaintiff  could  not 
have  complained.    Of  this,  King  could  not  complain  and  does 
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not  complain.    We  do  not  think  plaintiff  is  in  a  position  in  a 
proceeding  of  this  kind  to  insist  upon  a  marshalling  of  assets. 

We  find  no  error  in  the  record,  and  the  cause 
Affirmed. 

Deemer,  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


Eggert  &  LocKn?srooD,  Appellees,  v.  Interstate  Investment 
&  Development  Company,  Appellant. 

APPEAL  AND  EEBOB:  Abstracts— Bule  for  Preparation— Viola- 
tion— ^Penalty.  '*  Preserve  everything  reasonably  material  and 
omit  everything  else"  is  an  ancient  rule  for  the  preparation  of 
abstracts.  An  afSrmance  may  follow  a  glaring  violation  of  this 
rule,  especially  when  the  cause  has  been  three  times  tried  and  the 
rulings  appear  correct.  (Rule  31,  Supreme  Court,  and  See.  4118, 
Code.  1897.)' 

PRINCIPLE  APPLIED:  In  a  cause  with  comparatively  simple 
issues,  followed  by  a  verdict  for  $175,  the  abstract  revealed: 
Pleadings  with  exhibits,  303  pages;  opening  statement,  on  which 
no  point  was  raised,  52  pages;  evidence,  instructions  and  motions, 
816  pages;  total  671  pages.  Questions  and  answers  were  largely 
copied.  A  vast  mass  of  correspondence,  resolutions,  etc.,  not 
material  to  an  understanding  of  the  appeal,  were  inserted.  Cause 
had  pended  seven  years.  Three  trials.  The  rulings  appeared  cor- 
rect.   Affirmed. 

Appefd  from  Floyd  District  Court. — Hon.  C.  H.  Kelley, 

Judge. 

Thursday,  June  24,  1915. 

Action  to  recover  for  services  alleged  to  have  been  ren- 
dered the  defendant  hy  plaiiitifTs  as  attorneys  at  law,  alleged 
to  have  been  of  the  value  of  $2,090.11.  There  was  a  verdict 
and  judgment  for  $174.74  with  interest  from  April  3,  1908. 
The  defendant  appeals. — Affirmed, 

II.  J.  Fitzgerald,  C.  D.  Ellis,  Yoran  &  Yoran,  for  ap- 
pellant. 

Eggert  &  Lockwood  and  J.  C.  Campbell,  for  appellees. 
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Per  Cubum:  The  original  petition  was  filed  July  20, 
1908,  alleging  that  plaintiffs  had  rendered  to  the  def^idant 
services  as  attorneys  at  law  of  the  reasonable  value  of 
$2,090.11.  The  court  instructed  the  jury  that  items  amounting 
to  $600.35  might  not  be  recovered,  and  submitted  liability 
for  the  balance  to  the  jury  under  issues  raised  by  the  plead- 
ings. The  main  defense  interposed  was  that  plaintiffs  had 
been  employed  by  another  company  whose  interests  were 
antagonistic  to  those  of  the  defendant  concerning  the  matters 
for  which  plaintiffs  claimed  compensation,  and  therefore  that 
they  were  not  entitled  to  compensation  from  the  defendant; 
and  farther,  that  some  of  the  alleged  services  were  rendered 
certain  directors  in  executing  their  purposes  contrary  to  law 
and  in  known  hostility  to  the  interests  of  the  defendant,  and 
also  that  one  of  the  members  of  the  plaintiff  firm,  when  ren- 
dering the  alleged  services,  was  a  director  of  defendant  and 
engaged  in  illegally  diverting  the  property  of  the  defendant. 
By  way  of  counterclaim,  defendant  alleged  th^t  advice  was 
given  by  the  plaintiffs  in  ignorance  of  the  law,  and  that  they 
were  guilty  of  negligence  in  the  discharge  of  their  duties  as 
1.  appbal  and  attorneys  at  law,  to  defendant's  damage  in 
S5Ste:*roie  ^^^  sum  of  $5,000,  and  that  defendants  had 
tion^'^vtoia-  paid  them  $844.26  for  alleged  services,  to 
pena  ty.  ^jjj^jj  ^^y  ^^j.^  j^^^  entitled.  An  examina- 
tion of  the  record  leaves  no  doubt  that  the  issues  were  clearly 
and  fairly  submitted  by  the  instructions,  and  that,  as  bearing 
on  these,  the  evidence  was  in  conflict.  The  cause  then  was 
rightfully  submitted  to  the  jury.  As  the  abstract  filed  was 
not  such  as  was  exacted  by  the  rules,  the  several  points  raised 
will  not  be  discussed  in  detail.  The  time  which  might  have 
been  given  to  that  has  been  devoted  to  examining  an  unnec- 
essarily prolix  abstract.  Appellant  seems  to  have  wholly 
ignored  the  rules  of  this  court  in  the  preparation  of  the  ab- 
stract. It  should  have  contained  only  so  much  of  the  record 
as  was  necessary  to  a  full  understanding  of  the  questions 
presented  for  decision.     Though  the  claim  was  for  a  little 
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over  $2,000  as  compensation  for  services  as  attorneys,  a  coun- 
terclaim not  seriously  pressed,  and  the  verdict  but  $174.74, 
we  have  an  abstract  of  676  pages.  The  pleadings  with  ex- 
hibits attached  cover  303  printed  pages;  the  opening  state- 
ments on  which  no  point  is  raised  cover  52  pages.  The  evi- 
dence, instructions  and  motions  are  condensed  into  316  pages. 
The  questions  and  answers  are  set  out  in  a  large  portion  of 
the  abstract.  Where  this  is  not  done,  apparently  the  answers 
are  copied.  To  the  answer  were  attached  copies  of  correspond- 
ence, resolutions  and  about  everything  that  might  have  any 
connection  witii  the  oi^anization,  management  or  operation  of 
the  two  companies.  It  is  hardly  conceivable  how  the  rules 
regarding  the  preparation  of  an  abstract  could  be  more  com- 
pletely disregarded.  It  was  only  necessary  to  set  out  enough 
of  the  pleadings  to  enable  this  court  to  fairly  understand  the 
issues  raised.  It  was  only  necessary  to  set  out  so  much  of 
the  evidence  as  was  necessary  to  show  the  rulings  of  the 
court  and  to  enable  it  to  i)ass  upon  the  issue  as  to  whether 
the  plaintiffs '  employment  for  the  Radio  Company  was  incon- 
sistent with  that  for  the  defendant,  or  such  services  were  ren- 
dered for  the  officers  of  defendant  instead  of  defendant.  Sec. 
4118  of  the  Code  exacts  that  **  Printed  abstracts  of  the  record 
shall  be  filed  in  accordance  with  rules  established  by  the 
supreme  court.'*  Sec.  31  of  the  rules  of  this  court  provides 
that  ''If  it  appear  from  an  inspection  of  the  abstract  that 
the  appellant  has  negligently  or  intentionally  failed  to  comply 
with  the  rule  requiring  only  so  much  of  the  record  as  may 
be  necessary  to  a  full  understanding  of  the  question  pre- 
sented for  decision  to  be  included  therein,  the  court  may,  in 
its  discretion,  order  a  new  abstract  prepared  in  conformity 
with  such  rule  or  affirm  the  judgment  of  the  lower  court 
without  considering  the  appeal. "  This  rule  is  scarcely  subject 
to  misinterpretation.  ''Preserve  eveiything  material  to  the 
question  to  be  decided  and  omit  everything  else"  has  long 
obtained  as  the  rule  in  this  court;  and  though  sometimes  we 
have  ordered  the  substitution  of  a  proper  abstract,  this  has 
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never  been  done  when  satisfied  with  the  rulings  of  the  trial 
court.  In  that  event,  the  judgment  has  uniformly  been 
afiSrmed  rather  than  to  follow  the  other  course  specified. 
PhiUips  V.  Crips,  108  Iowa  605 ;  Cressey  v.  Lockner,  109  Iowa 
454;  Andrew  v.  Andrew,  114  Iowa  524;  Hurley  v.  Hurley, 
117  Iowa  621. 

We  are  the  more  inclined  to  affirm  rather  than  order  an 
abstract  in  conformity  to  the  rules  because  of  the  long  pen- 
dency of  this  cause  and  the  fact  that  this  is  the  third  trial, 
the  jurors  uniformly  returning  a  verdict  for  the  plaintiffs. — 
Affirmed. 

Deemer^  C.  J.,  Ladd^  Qatnor  and  Salinger^  JJ.,  concur. 


First  National  Bank  of  Shenandoah,  Iowa,  Appellant,  v. 

Floyd  Cook,  Appellee. 

SALES:      Fraud— SeBdaslon—Setiixn    of   Property— Necessity    for. 

1  Failure  of  a  vendee  to  return  or  to  offer  to  return  property 
received  under  a  contract  induced  by  false  and  fraudulent  repre- 
sentations is  fatal  to  a  rescission  of  the  contract,  unless  the 
vendee  shows  the  property  is  worthless. 

SALES:    Delivery— What  Ckmstltates— Intention  of  Parties.    "De- 

2  livery''  is  an  aU-important  question  in  those  cases  wherein  the 
vendee  of  property  of  value,  in  defense  of  an  action  for  the 
price,  pleads  (a)  fraud,  and  (b)  rescission,  and  plaintiff  counters 
with  a  plea  of  (a)  delivery  of  the  property  and  (b)  retention 
by  vendee.  A  delivery  is  any  act,  in  keeping  with  the  intention 
of  the  parties,  by  which  the  vendor  loses  and  the  vendee  ac- 
quires control  of  the  property. 

PRINCIPLE  APPLIED:  Defendant  pleaded  (a)  that  he  had 
been  induced  to  enter  into  the  contract  in  question  by  fraud  anil 
(b)  had  rescinded  by  refusing  to  receive  the  property.  Plaintiff 
countered  by  pleading  (a)  that  defendant  did  receive  the  prop 
erty  and  (b)  retained  it.  There  was  evidence  that  after  de 
fendant  had  first  refused  to  receive  the  property  negotiations  wero 
had;  that  defendant  was  requested  to  go  to  the  depot  and  get  tlu* 
property;  that  he  said  he  was  not  able  to  go  at  that  time; 
that  the  vendor  offered  at  his  own  cost  to  store  the  property  for 
plaintiff;  that  defendant  agreed  to  this  and  the  property  was 
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80  stored  and  defendant  notified  accordingly;  that  as  a  part  of 
the  controversy  the  vendor,  at  the  request  of  defendant,  gave 
defendant  a  statement  of  guaranty  as  to  the  property  and  ex- 
tended payment  one  year.  Held  to  demand  the  submission  of  the 
question  of  ** delivery"  to  the  jury. 


TBIAL:    Issues— Duty  to  Submit— Rule— Sales— Dellyery.    If  there 
3     is  evidence  tending  to  sustain  a  material  issue,  such  issue  must 
be  submitted  to  the  jury. 

PRINCIPLE  APPLIED:     (See  No.  2.) 

Appeal  from  P(ige  District  Court, — ^HoN.  Thomas  Arthur, 

Judge. 

Thursday,  June  24,  1915. 

Action  on  a  written  order  for  the  purchase  of  goods. 
Defense  that  the  goods  were  not  as  represented;  that  before 
receiving  the  goods  the  defendant  discovered  this  fact  and 
notified  the  seller  that  he  rescinded  the  contract  of  purchase, 
and  that  he  refused  to  receive  the  goods.  Judgment  for  the 
defendant.    Plaintiff  appeals. — Reversed. 

Earl  B,  Ferguson  and  C.  jB.  Barnes,  for  appellant. 

Denver  L.  Wilson  and  Thos,  W.  Keenan,  for  appellee. 

Gaynor,  J. — Plaintiff's  action  is  founded  upon  the  fol- 
lowing instrument,  which  was  duly  endorsed  and  assigned  by 
the  Veterinary  Remedy  Company  to  the  plaintiff  as  security 
for  money  loaned,  to  wit: 


Original.         Post  Office,  Harding,  So.  Dak.,  May  7,  1900. 
I,  F.  C.  Cook,  do  hereby  purchase  of  the  Veterinary 
Remedy  Company  the'  following  described  goods:    300  lbs. 
Lysol  Cyclone  Worm  Powder,  8  cts.  per  pound;  1250  gallons 

Lysol  Dip,  65  cts.  per  gallon.    Lysol  Dipping  Tanks per 

tank.    F.  o.  b.  destination.    Total  amount  $836.50.    I  further 
agree  to  pay  for  the  same  on  or  before  Nov.  1, 1909,  at  Shenan- 
doah, Iowa. 
'*J.  R.  Curran,  Salesman. 

*' Floyd  Cook  (Name  of  Purchaser.)" 
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The  defense  interposed  is: 

First.  That  prior  to  the  execution  of  this  instrument 
and  as  an  inducement  to  the  defendant  to  sign  and  execute 
it,  the  Veterinary  Remedy  Company,  through  its  properly 
authorized  agents,  represented  and  stated  to  the  defendant 
that  the  Lysol  Dip,  mentioned  in  the  order,  had  been  approved 
by  the  government  at  Washington  and  by  the  state  of  South 
Dakota  for  the  treatment*of  cattle  and  sheep  for  scab,  and 
would  answer  the  requirements  of  state  and  federal  inspect- 
ors in  dipping  sheep  and  cattle  that  had  been  exposed  to  or 
affected  by  scab,  and  would  meet  such  requirements  under  the 
quarantine  law,  and  that  cattle  dipped  in  said  dip  could  be 
trailed,  or  moved  in  and  out  of  the  state,  as  freely  as  any 
other  stock  dipped  in  any  other  dip  used  in  the  state; 
that  at  the  time  of  the  making  of  said  order,  and  for  some 
time  thereafter,  the  western  half  of  South  Dakota,  including 
Belle  Fourche  and  vicinity,  was  affected  with  a  disease  or 
plague  called  scabies;  that  stock  in  that  locality  ran  and  mixed 
together  to  a  great  extent  upon  open  ranges ;  that  there  was 
a  federal  quarantine  on  sheep  and  cattle  which  was  then 
being  enforced  by  the  state  and  by  federal  inspectors,  and 
by  reason  thereof,  and  the  regulations  of  the  Department  of 
Agriculture  and  the  rules  and  regulations  of  the  South  Dakota 
sanitary  board,  which  were  also  being  enforced,  owners  of 
cattle  were  not  permitted  to  drive,  trail  or  transport  live 
stock  from  one  range  to  another,  or  into  or  out  of  quarantine 
territory,  or  across  the  state  line,  until  they  had  been  dipped 
in  dip  approved  by  the  Bureau  of  Animal  Industry  at  Wash- 
ington, and  its  use  permitted  by  the  board;  that  the  repre-' 
sentations  made  by  the  Veterinary  Remedy  Company  to  the 
defendant  aforesaid  touching  the  dip  named  in  the  order  were 
untrue,  and  were  by  the  said  company  known  to  be  untrue  at 
the  time  they  were  made;  that  the  defendant  believed  them 
to  be  true  and  was  induced  thereby  to  sign  the  order;  that 
by  reason  of  the  existence  and  enforcement  of  the  quargmtine 


46  First  Nat.  Bank  v.  Cook.  [171  Iowa 

falae,  yet  the  defendant,  after  the  purchase,  and  after  he  had 

full  knowledge  of  said  representations,  en- 

1 .   Salds :  frand : 

rescisBion :  re-     tered  into  an  agreement  of  settlement  with 

turn  of  prop- 

erty.neces-        the  Veterinary  Company  as  to  any  and  all 

disagreements  between  them  with  reference  to 
said  purchase,  and  especially  waived  all  claims  he  might  have 
had  with  reference  to  said  goods,  or  with  reference  to  any 
fraudulent  representations,  in  consideration  that  the  Veteri- 
nary Company  deliver  the  goods  to  him  at  a  certain  place  at 
Belle  Fourche,  and  store  the  same  for  him;  that  the  Veteri- 
nary Remedy  Company  thereupon,  and  in  compliance  with 
said  compromise  and  settlement,  and  in  consideration  thereof, 
did  deliver  the  goods  and  merchandise  to  the  defendant  at 
the  place  designated,  and  stored  the  same  for  him. 

Fifth.  The  plaintiff  says  that  after  the  goods  had  been 
sold  and  purchased  by  the  defendant,  and  in  pursuance  there- 
of, the  Veterinary  Remedy  Company  delivered  the  same  to 
the  defendant  at  Belle  Fourche ;  that  the  defendant  received 
the  goods  and  kept  the  same  and  they  are  the  property  of 
the  defendant  and  still  remain  his  property;  that  the  same 
has  never  at  any  time  been  returned  or  tendered  back  to  the 
Veterinary  Company,  but  retained  by  the  defendant  as  his 
property. 

Such  were  the  issues  presented  by  the  parties  in  the 
pleadings  at  the  time  the  cause  was  submitted  to  the  jury 
by  the  court.  The  court  held  the  order  divisible,  and  in- 
structed the  jury  to  return  a  verdict  for  the  plaintiff  for  the 
worm  powder,  but  submitted  to  the  jury  for  their  determi- 
nation whether  or  not  the  defendant  was  shown  to  be  liable 
for  the  Lysol  Dip.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $30.25,  the  amount  due  for  the  worm  powder, 
with  interest,  but  denied  plaintiff's  right  to  recover  for  the 
dip,  and  judgment  was  rendered  in  favor  of  the  plaintiff  for 
$30.25,  and  all  costs  were  taxed  to  the  plaintiff.  From  this 
judgment,  the  plaintiff  appeals. 

The  court,  in  submitting  the  case,  told  the  jury  that 
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the  plaintiff  was  entitled  to  recover  the  full  amount  of  the 
contract,  unless  the  defense  pleaded  by  the  defendant,  based 
upon  false  and  fraudulent  representations  claimed  to  have 
been  made  by  the  Veterinary  Company,  is  made  out,  and  then 
stated  correctly  what  the  defendant  was  required  to  prove  in 
order  to  establish  this  defense  and  defeat  plaintiff's  claim. 
This  was  practically  the  only  defense  submitted  by  the  court 
to  the  jury.  Then  the  court  told  the  jury  that  the  plaintiff 
in  its  reply  pleaded  in  avoidance  of  such  defense.  First,  a 
general  denial;  second,  that  the  representations  made  as  al- 
leged were  not  untrue,  but  were  in  fact  true.  The  court 
then  said  to  the  jury : 

''Some  matters  are  pleaded  by  both  the  plaintiff  and  the 
defendant  which  are  not  set  forth  in  the  issues  herewith  sub- 
mitted to  you  for  the  reason  that,  in  the  judgment  of  the 
court,  such  matters  have  not  sufficient  support  in  the  evidence 
or  in  the  law." 

The  court  thus  practically  withdrew  from  the  considera- 
tion of  the  jury  the  claim  of  the  plaintiff  made  in  the  fourth 
and  fifth  counts  of  its  reply,  in  which  it  sought  to  avoid  the 
effect  of  the  defense  if  proven.  The  court,  in  substance,  said 
to  the  jury  that  to  make  out  his  defense,  the  defendant  must 
show  the  following  facts:  First,  that  the  Veterinary  Com- 
pany made  the  representations  charged  to  have  been  made; 
second,  that  these  representations  were  false ;  third,  that  they 
were  made  to  induce  the  defendant  to  purchase  the  dip; 
fourth,  that  the  defendant  believed  them  to  be  true,  and  was 
induced  by  them  to  purchase  the  dip,  and  said,  *'If  the  defend- 
ant has  established  the  above  matters,  the  defense  is  made  out 
as  to  the  dip;  otherwise,  not.'' 

The  court  limited  the  plaintiff's  reply  to  a  denial  that 
it  made  the  representations,  and  to  an  affirmative  allegation 
that  if  they  were  made,  as  stated,  they  were  true  at  the  time 
they  were  made. 
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The  defendant  pleaded  aflSrmatively  that  the  goods  were 
never  received  or  accepted  by  him.  The  plaintiflf  tendered 
an  amendment  to  its  petition,  alleging  affirmatively  that  the 
goods  were  delivered^  received,  accepted  and  retained  by  the 
defendant  This  amendment  was  refused.  Nowhere  did  the 
court  indicate  to  the  jury  where  the  burden  rested  to  show 
the  truth  of  this  allegation,  that  the  goods  were  or  were  not 
delivered  to  the  defendant.  In  view  of  the  position  taken  by 
the  defendant  in  his  answer,  this  was  an  important  inquiry, 
the  truth  of  which  went  to  the  meat  of  the  defense.  The  court 
nowhere  told  the  jury  what  the  effect  would  be  upon  the  legal 
rights  of  the  parties  if  it  should  appear  that  the  Veterinary 
Company  had  delivered  the  goods  to  the  defendant ;  that  he  had 
received  and  retained  the  same,  and  they  were  of  some  value. 
Nowhere  did  the  court  tell  the  jury  that,  if  they  found  from 
the  evid^ice  that  the  Veterinary  Company  had  delivered  the 
goods  to  the  defendant,  that  he  had  accepted  and  retained  the 
same  and  that  they  were  of  some  value,  he  could  not  rescind 
and  thereby  defeat  recovery  without  a  showing  that  he  had 
returned  or  offered  to  return  the  goods  so  received.  This  issue 
was  squarely  tendered  by  the  plaintiff  in  its  reply.  There 
was  some  evidence  tending  to  support  it  The  court  should 
have  submitted  it  to  the  jury. 

It  is  elementary  that  where  one  enters  into  a  contract 
with  another,  based  upon  representations  or  warranties  as 
to  the  character  or  nature  of  the  thing  to  be  delivered,  and 
he  subsequently  discovers  that  the  thing  is  not  as  warranted 
or  represented,  yet  has  some  value,  he  must,  if  he  desires  to 
rescind,  return  or  offer  to  return  the  thing  received.  He 
may,  however,  retain  the  thing  and  sue  and  recover  the  dif- 
ference between  the  actual  value  of  the  thing  received,  under 
such  circumstances,  and  what  its  value  would  have  been  if 
it  had  been  as  represented  or  warranted ;  or  he  may,  if  sued 
for  the  purchase  price,  counterclaim,  and  the  measure  of  his 
recovery  upon  such  counterclaim  would  be  the  difference 
between  the  value  of  the  thing  received  and  retained  by  him. 
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as  it  was  at  the  time  it  was  received,  and  in  the  condition  in 
which  it  was  received,  and  what  it  wonld  have  been  worth  had 
it  been  as  represented  or  warranted. 

It  will  be  noticed  by  referring  to  the  defendant's  answer 
that  he  nowhere  pleads  that  the  dip  was  of  no  value.  His 
plea  is  that  it  was  of  no  value  to  him;  was  not  salable  in 
South  Dakota ;  was  valueless  in  South  Dakota  because  of  con- 
ditions existing  there.  There  is  no  proof  that  this  dip  was 
of  no  value.  The  most  that  can  be  claimed  for  the  proof  is 
that  it  was  not  salable  in  South  Dakota,  by  reason  of  existing 
conditions,  and  for  the  purposes  for  which  the  plaintiff 
bought  it. 

It  would  follow,  therefore,  that  if  this  dip  was  of  some 
value,  and  it  had  been  delivered  to  and  received  by  the  de- 
fendant^ he  should  have  returned  or  offered  to  return  it  as 
a  condition  precedent  to  his  right  to  rescind.  It  may  have 
been  of  no  value  to  the  defendant.  It  may  not  have  been 
salable  in  South  Dakota,  and  yet  to  the  Veterinary  Company 
it  may  have  been  of  its  full  contractual  value.  The  jury 
were  not  permitted  to  pass  upon  this  question  xmder  the 
instructions  given  by  the  court.  Of  course,  if  it  had  been  of 
no  value  at  all  to  anyone,  no  obligation  would  have  rested  on 
the  purchaser  to  return  it»  or  offer  to  return  it 

To  justify  a  rescission  which  would  relieve  from  the 
obligation  to  pay  for  the  thing  purchased,  it  must  be  shown 
not  only  that  the  thing  purchased  was  not  as  warranted  or  as 
represented,  but  that  the  party  receiving  the  goods  returned 

or  offered  to  return  them  to  the  party  from  whom  they  were 

» 

received,  or  that  they  were  in  fact  of  no  value  at  all.  We  do 
not  presume  to  pass  upon  the  sufficiency  of  the  evidence  to 
sustain  these  allegations  of  the  reply,  but  we  do  say  that 
there  was  some  evidence  from  which  the  jury  might  find  that 
the  goods  were  actually  delivered  to  and  received  by  the 
defendant;  that  they  were  of  some  value,  and  that  the  defend* 
ant  had  failed  to  return  or  offer  to  return  the  goods  before 

Vol.  171  Ia.— 4 
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attempting  a  final  rescission.     On  this  point  see  Wurlitzer 
Co.  V.  Bhea,  147  Iowa  382 ;  Rose  v.  Eggers,  148  Iowa  306. 

Whether  or  not  there  is  a  delivery  of  goods,  whether 
goods  are  delivered  and  accepted  by  a  party,  is  often  a  ques- 
tion of  the  intention  of  the  parties  at  the  time.    They  may 

agree  upon  any  method  of  delivery,  either 
livery :'  what      as  to  manner,  time,  or  place  of  delivery.    De- 

constttutes :  , 

intention  of       livery  involves  a  parting  with  the  control  of 

parties.  ^  x-  o  ,       ,  ,. 

the  property  to  the  one  to  whom  the  delivery 
is  made,  or  the  placing  of  the  goods,  with  the  consent  and 
knowledge  of  the  purchaser,  in  such  a  position  that  they  are 
unconditionally  at  the  disposal  of  the  purchaser.  On  this 
point,  see  Petroleum  Products  Co,  v.  Alton  Tank  Line,  165 
Iowa  398 ;  Hamilton  v.  Brewing  Co.,  129  Iowa  172 ;  Leggett 
i&  Meyer  Tobacco  Co.  v.  Collier  ct  al.,  89  Iowa  144.  We  think 
the  court  erred  in  not  submitting  to  the  jury  these  issues 
tendered  by  the  plaintiff  in  its  reply.  There  was  some  evi- 
dence to  support  them. 

It  is  the  duty  of  the  court  to  submit  to  the  jury  on  its 
own  motion  the  issues  presented  whenever  there  is  evidence 
tending  to  sustain  the  same.  It  is  not  for  the  court  to  weigh 
8.  Trial-  iBBwee-  ^^^  evidence  and  sit  in  judgment  upon  the 
mit^:  rSie'"*^  Credibility  of  the  witnesses.  The  rule  is :  If 
sales :  delivery,  ^^ere  is  evidence  tending  to  sustain  an  issue 
material  to  the  proper  determination  of  the  rights  of  the  par- 
tics,  under  the  issues  made,  the  court  must  submit  the  issue 
to  the  jury  for  its  determination ;  for  they  arc  the  judges  of 
the  credibility  of  the  witnesses  and  tlie  weight  to  be  given  to 
their  testimony.  On  this  point,  see  Faust  v.  Hosford,  119 
Iowa  97 ;  Overhouser  v.  American  Cereal  Co.,  128  Iowa  580. 

•  With  the  record  showing  a  dispute  in  the  evidence  as  to 
whether  or  not  the  dip  was  delivered  to  and  accepted  by  the 
defendant,  the  court  not  only  erred,  but  in  its  twelfth  instruc- 
tion emphasized  its  error  in  not  submitting,  as  a  question  of 
fact,  whether  or  not  there  was,  in  fact,  a  delivery  and  accept- 
ance by  the  defendant. 
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In  its  twelfth  instraction,  the  court  practically  told  the 
jury  that  a  rescission  might  be  made  without  returning  or 
offering  to  return  the  dip,  even  though  it  had  some  value. 
This  twelfth  instruction  reads  as  follows: 

**If  it  appears  from  the  evidence  that  the  defendant  was 
induced  through  the  false  and  fraudulent  representations  of 
the  Veterinary  Remedy  Company,  through  its  agent,  J.  R. 
Curran,  to  purchase  the  Lysol  Dip,  as  before  explained,  this 
would  justify  the  defendant  in  rescinding  the  contract  of 
purchase  of  said  Lysol  Dip,  and  such  rescission,  under  such 
circumstances,  would  defeat  the  plaintiff's  recovery  on  the 
order  in  question,  so  far  as  the  item  of  Lysol  Dip  is  con- 
cerned, provided  such  rescission,  if  he  did  make  a  rescission, 
was  made  within  a  reasonable  time  after  he  discovered  that 
the  representations  made  to  him,  if  they  were  made,  were  false, 
by  notifying  the  Veterinary  Remedy  Company,  or  its  agent, 
J.  B,  Curran,  that  he  would  not  receive  tke  Lyeol  Dip,  and 
whether  such  rescission,  if  you  find  there  was  a  rescission  of 
the  contract,  was  made  within  a  reasonable  time,  is  a  ques- 
tion of  fact  for  you  to  determine  from  the  evidence  bearing 
thereon." 

The  jury  in  this  instruction  were  told  that  the  defendant 
could  rescind  the  contract  by  notifying  the  Veterinary  Com- 
pany that  he  would  not  receive  the  dip,  and  that  this  rescission 
would  be  effectual  in  defeating  plaintiff's  recovery.  In  this 
instruction,  there  was  no  limitation  upon  the  right  to  rescind, 
if  the  dip  was  not  found  to  be  as  represented,  except  that  the 
notice  of  rescission  mifat  be  given  within  a  reasonable  time. 

The  jury  were  nowhere  told  in  the  instruction  that  if  the 
dip  had  }^n  delivered  to  the  defendant  and  was  of  some 
value,  he  could  not  rescind  by  simply  giving  notice  of  his 
purpose  to  rescind  within  a  reasonable  time;  that  something 
more  would  then  be  required  to  make  a  rescission  effectual, 
to  wit,  that  he  must  have  returned  or  offered  to  return  the 
thing  received. 
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The  court  must  have  assumed  that  the  dip  had  never 
been  delivered  to  the  defendant;  that  he  had  never  received 
or  accepted  it ;  that  it  was  still  in  the  possession  of  the  Veteri- 
nary Company.  With  this  assumption,  the  instruction  would 
be  undoubtedly  correct,  but  with  the  fact  as  to  delivery  being 
in  dispute,  there  remained  this  further  question  to  be  deter- 
mined by  the  jury  as  a  condition  precedent  to  the  right  to 
rescind. 

Defendant  claims  that  within  two  days  after  the  giving 
of  the  order  sued  on,  he  notified  the  agent  of  the  company, 
and  subsequently  the  company,  that  he  would  not  receive 
the  dip ;  that  he  had  discovered  that  the  representations  made 
were  not  true.  If  this  were  the  whole  record,  and  it  appeared 
that  he  refused  to  receive  the  dip  when  it  was  shipped,  such 
rescission  would  be  a  complete  defense  to  plaintiff's  right 
to  recover.  But  it  appears  that  after  this  attempted  rescis- 
sion, there  subsequently  were  further  negotiations  between 
the  parties,  touching  the  matter  of  this  contract,  and  further 
discussion  touching  the  dip  and  the  representations  made, 
and  that  he  was  told  that  it  had  not  passed  government 
inispection,  but  was  in  process  and  would  pass;  that  written 
samples  had  been  submitted  to  the  government ;  that  he  was 
notified  that  the  dip  was  at  Belle  Fourche,  and  he  was  re- 
quested to  come  and  receive  it;  that  he  said  he  was  not  able 
to  go  to  Belle  Fourche  at  that  time ;  that  he  was  busy,  and 
some  arrangement  was  made  for  the  storing  of  the  dip  for  him. 
At  least,  this  is  plaintiff's  contention;  that  the  company's 
agents  told  him  that  they  would  store  it  for  him  until  such 
time  as  he  <sould  get  off  and  go  down  and  get  the  dip ;  that 
he  assented  to  this ;  that  they  did  store  the  dip.  It  is  claimed 
by  the  plaintiff  that  this  was  done  as  an  accommodation  to 
the  defendant,  and  that,  as  a  further  accommodation,  they 
agreed  to  pay  the  storage  at  the  place  where  it  was  agreed  to 
be  stored ;  that  he  was  subsequently  informed  as  to  where  it 
was  stored. 
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It  farther  appears  that  on  the  9th  day  of  May  the  de- 
fendant had  a  talk  with  Curran,  the  agent  who  took  the  con- 
tract, in  which  talk  this  dip  was  discussed.  Defendant  claimed 
it  was  not  as  represented.  Curran  claimed  that  it  was  as 
represented;  that  the  defendant  asked  that  he  give  him  a 
statement  as  a  guarantee  of  the  dip  he  was  to  receive;  that 
thereupon  Curran  wrote  out  a  statement  and  delivered  it  to 
the  defendant  who,  after  having  read  it,  retained  it.  The 
statement  delivered  was  in  the  following  words : 

**  Veterinary  Remedy  Company,  Manufacturers  of  the  Cele- 
brated Lysol  Dip,  Greatest  of  all  Disinfectants  and  Lice 
EUler. 

''Shenandoah,  Iowa,  May  9,  1909. 
''This  is  to  say  that  the  Veterinary  Remedy  Company 
of  Shenandoah,  Iowa,  will  extend  Mr.  F.  C.  Cook's  obligation 
one  year  from  November  1, 1909,  should  dip  be  on  his  hands 
at  said  date.    Dip  is  to  pass  government  approval. 

"J.  R.  Curran. 
"Regular  dray  or  freight  from  depot  to  Cook's  ranch  to 
be  allowed  on  all  goods  shipped  to  him." 

m 

Of  course,  there  is  a  dispute  between  the  witnesses  as 
to  this  written  instrument,  as  to  why  it  was  made  and  deliv- 
ered to  the  defendant ;  but  in  this  dispute,  there  is  a  contro- 
versy, and  the  jury's  province  was  to  settle  this  controversy. 
The  theory  of  neither  party  can  be  accepted  by  the  court  as 
a  correct  interpretation  of  what  actually  happened  between 
the  parties  at  the  time. 

There  are  other  complaints  made  by  appellant  of  which 
we  do  not  now  take  notice  for  the  reason  that  the  case  must 
be  reversed  for  the  errors  hereinbefore  referred  to.  The 
matters  of  which  complaint  is  made  are  of  such  a  character 
that  they  are  not  likely  to  occur  upon  a  re-trial  of  the  cause. 
Some  of  them  cannot  occur  upon  a  re-trial  of  the  cause. 
Others  are  of  such  a  character  that  they  will  not  be  con- 
trolling upon  such  trial. 
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For  the  errors  pointed  out,  the  eaae  must  be  and  is — 
Reversed. 

Deemeb,  G.  J.,  Ladd,  Preston  and  Saungeb,  JJ.,  concur. 


Iaz  W.  Nibeck,  Appellant,  v.  John  Reu>t,  Appellee. 

JUDGMENTS  AND  DEOSEBS:    Service  of  Original  Notice— VaUd- 

1  ity.  Service  of  original  notice  is  jurisdictional.  Held,  no  legal 
service  was  made  on  the  wife  of  one  of  the  defendants.  (Sec. 
3518,  Code,  1897.) 

PRINCIPLE  APPLIED:  A  return  recited  the  faet  of  service 
on  a  wife  by  leaving  a  copy  with  her  husband  at  her  usual 
place  of  residence  in  a  county  named,  without  farther  description 
as  to  the  location  of  the  house.  The  return  was  false.  The  notice 
was  in  truth  handed  to  the  husband  while  he  was  in  a  town 
some  distance  from  the  farm  where  the  wife  resided.  Held,  the 
attempted  service  gave  the  court,  no  jurisdiction. 

JUDOMENTS  AND  DECREES:    Void  Jadgment— Action  to  Annul— 

2  Laches— Estoppel.  A  judgment,  void  because  of  lack  of  jurisdic- 
tion, may  be  set  aside  and  formally  annulled,  even  though  the 
action  to  set  aside  is  delayed  until  such  a  time  that  the  statute 
of  limitation  has  fully  run  on  the  indebtedness  on  which  the 
judgment  was  based,  no  bad  motive  appearing  to  have  actuated 
such  delay,  and  the  plaintiff  in  the  action  to  set  aside  being 
under  no  obligation  to  speak. 

PRINCIPLE  APPLIED:  A  husband  and  wife  gave  one  Reidy 
three  notes,  due  January  1,  1902,  1903  and  1904,  respectively,  on 
which  judgment  was  rendered  in  December,  1911.  No  service  was 
had  on  the  wife.  For  some  time  prior  to  this  last  date,  the  wife 
supposed  the  husband  had  paid  the  notes.  She  first  learned  to  the 
contrary  in  August,  1913,  when  her  husband  told  her  that  judg- 
ment had  been  rendered  against  her  on  the  amount  due  Reidy. 
She  delayed  action  to  set  aside  the  judgment  until  January,  1914, 
at  which  time  the  statute  of  limitation  had  fully  run  on  all 
the  notes.  She  did  not  pay  or  offer  to  pay  Reidy  the  amount 
due  on  the  notes.  "There  was  no  evidence  that  she  knew  or 
ought  to  have  known  when  the  notes  matured  or  when  they 
would  be  barred  by  the  statute  of  limitation.''  She  explained 
her  delay  in  bringing  action  by  showing  that  she  lived  on  a 
fann  some  distance  from  the  county  seat,  that  they  were  late  in 
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getting  their  eom  picked  and  that  she  waa  in  another  state  a 
short  time  in  November,  1913.  Held,  no  such  delay  or  eonduet  as 
worked  an  estoppel  to  set  aside  the  void  judgment. 

JUDGMENTS  AND  DE0BEE8:  Void  Jndgmant— Condition  to  An- 
3  nnlmont— Payment  of  Original  dalm — Oood  Defense.  A  void 
judgment  may  be  set  aside  and  formally  annulled  without  pay- 
ment or  ofFer  to  pay  the  original  bona  fide  claim  on  which  the 
void  judgment  is  based,  when  such  original  claim  la  barred  by 
the  statute  of  limitation. 

PBINCIPLB  APPLIED:     (See  No.  2.) 

Appeal  from  Buchanan  District  Court. — Hon.  G,  A.  Dun- 
ham, Judge. 

Thubsday,  June  24,  1915. 

Action  in  equity  to  cancel  a  judgment  on  the  ground 
that  it  is  void  because  there  was  no  service  of  the  original  no- 
tice upon  the  plaintiff.  Decree  for  the  defendant  in  the  court 
below.    Plaintiff  appeals. — Reversed. 

Cook  &  Cook,  for  appellant. 

If.  A.  Smith,  for  appellee. 

Gatnob,  J. — This  is  an  action  in  equity  to  set  aside  a 
judgment  claimed  to  have  been  entered  without  notice  to  the 
plaintiff  of  its  pendency.  It  appears  that  on  and  prior  to  the 
23d  day  of  December,  1911,  the  plaintiff  and  her  husband 
were  indebted  to  the  defendant  Reidy  on  three  promissory 
notes,  as  follows :  One  note  for  $100,  due  January  1,  1902 ; 
one  note  for  $100,  due  January  1,  1903;  one  note  for  $175, 
due  January  1,  1904.  On  the  23d  day  of  May,  1911,  Reidy 
brought  suit  against  this  plaintiff  and  her  husband  upon  the 
notes.  A  judgment  was  entered  against  them  both  for  $375 
with  costs.  The  return  of  the  original  notice  in  that  suit 
showed  personal  service  on  the  husband  and,  as  to  this  plain- 
tiff, recited  that  it  was  served  by  leaving  a  true  copy  at  her 
house,  the  same  being  her  usual  place  of  residence,  with  her 
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husband,  C.  H.  Nibeck,  a  member  of  her  f  amily,  with  whom  she 
resided,  and  who  was  over  fourteen  years  of  age,  she  not  being 
found  in  the  county.    The  fact  as  to  the  service  on  this  plain- 
tiff is  as  foUows:    The  deputy  sheriff  found 
'  AND  DBCBBEs:     C.  H.  Nibock,  thc  husband,  in  the  town  of 

service  of  orig-    ^        ,  ,  ,      ,  •  „ 

validity^** '       Stanley,   and  served  the  notice  personally 

upon  him  there.  He  asked  the  husband  where 
his  wife  was  and  was  told  that  she  was  at  home.  The  deputy 
then  said,  ''I  will  drive  out  and  serve  the  notice  on  her." 
The  husband  said,  ''My  wife  is  not  well.  Give  me  the  notice. 
I  will  give  it  to  her.*^  The  deputy  said,  "That  would  be  no 
service.  I  would  have  to  serve  it  on  her  personally,  or  it 
wouldn't  be  good."  The  husband  said,  '*!  would  rather  you 
wouldn't."  The  deputy  said,  "I  will  serve  then  on  you," 
and  he  read  the  notice  to  the  husband  and  gave  him  a  copy 
for  his  wife. 

This  was  all  the  service  of  the  notice  upon  her.  She  had 
no  notice  or  knowledge  of  the  pendency  of  the  action.  She 
did  not  know  there  was  then  any  existing  indebtedness  against 
either  her  or  her  husband  in  favor  of  this  defendant  She 
knew  that  at  one  time  they  were  indebted  to  the  defendant, 
but  she  supposed  that  it  had  been  settled  by  her  husband. 
She  did  ^ot  learn  of  the  existence  of  the  judgment  until 
August,  1913.  She  then  learned  that  the  judgment  had  been 
entered  against  her  in  favor  of  this  defendant,  Beidy.  At  the 
time  this  judgment  was  entered,  she  did  not  appear,  nor  did 
anyone  appear  who  was  authorized  to  represent  her  in  the 
cause.  This  suit  to  set  aside  the  judgment  was  commenced 
in  January,  1914.  The  notes  were  then  barred  by  the  statute 
of  limitations 

At  the  time  the  notice  was  served  on  this  plaintiff  in  the 
original  suit,  she  was  residing  on  a  farm  with  her  husband 
some  distance  from  the  town  of  Stanley,  and  in  a  different 
township.  There  was,  therefore,  no  legal  service  on  the  plain- 
tiff of  the  pendency  of  this  action,  giving  the  court  jurisdic- 
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tion  of  her  person,  and  the  judgment,  tiierefore,  as  to  her, 
was  absolutely  void  for  want  of  jurisdiction* 

The  plaintiff  is  met,  in  this  case,  with  two  defenses: 

First.  That,  at  all  times  since  the  bringing  of  the  action 
that  resulted  in  the  judgment  which  is  involved  here,  the 
plaintiff  was  informed  of  the  same,  and  knew  of  the  rendi- 
tion of  the  judgment  at  the  time;  that  Ae  was  represented 
by  counsel,  who  stated  in  open  court  that  they  had  been  c(m- 
sulted  about  the  case,  and  asked  time  to  see  further  whether 
or  not  tiiis  plaintiff  desired  to  defend  the  action ;  that  these 
attorneys  afterwards  said  that  there  was  no  objection,  and 
judgment  might  be  entered. 

This  defense  fails  upon  the  facts.  There  is  no  evidence 
that  plaintiff  authorized  anyone  to  appear  for  her,  or  that 
these  attorneys  did,  in  fact,  api)ear  for  her;  that  they  had 
any  authority  to  represent  her  in  the  cause,  and  there  is 
no  evidence  that  she  knew  of  the  pendency  of  the  action,  or 
of  the  rendition  of  the  judgment  until  August,  1913. 

Second.    That  the  cause  or  action  against  the  plaintiff, 

on  which  the  judgment  was  obtained,  is  now  barred  by  the 

statute  of  limitations^  and  that  the  plaintiff,  although  at  all 

2.  jcDOMBNTs        times  knowing  that   the  judgment  was   in 

▼old  Judgment :  existence,  and  knowing  that  it  was  obtained 

nn?Ma^e8?'     ou  a  Valid  and  existing  obligation,  has  de- 

^'^^^  layed  the  bringing  of  this  action  until  this 

late  date  in  order  to  cheat  and  defraud  the  defendant  herein, 

and  for  that  purpose  only. 

As  to  this  defense,  the  only  substantive  fact  alleged  which 
the  evidence  shows  to  be  true  is  the  fact  that  the  notes  are 
now  barred  by  the  statute  of  limitation& 

Upon  the  hearing  in  the  district  court,  judgment  was  en- 
tered for  the  defendant,  dismissing  plaintiff's  petition,  and 
from  this  judgment  plaintiff  appeals. 

This  case,  under  the  record  made,  may  be  determined 
on  two  propositions : 
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1.  Is  the  plaintiff  guilty  of  laches  in  not  commencing  her 
action  to  set  aside  the  judgment  sooner  than  she  didY 

2.  Can  the  plaintiff  have  the  judgment,  though  void,  set 
aside  without  first  paying,  or  offering  to  pay,  the  amount  due 
on  the  claims  upon  which  the  judgment  was  entered} 

Much  of  the  evidence  in  this  case  is  confined  to  an  ezposS 
of  what  the  husband  knew  and  did  and  thought  and  intended. 
Much  of  it  is  devoted  to  showing  a  secret  purpose  on  the  part 
of  the  husband  to  delay  the  bringing  of  the  action  until  after 
the  notes  were  barred  by  the  statute  of  limitationa  There  is 
no  evidence  that  the  wife  knew  of  the  existence  of  the  indebt- 
edness, or  that  a  judgment  had  been  entered  against  her,  until 
August,  1913.  The  evidence  discloses  that  she  had  .supposed 
that  her  husband  had  adjusted  the  indebtedness,  and  that  it 
no  longer  existed,  and  that  she  did  not  learn  that  it  had  not 
been  adjusted,  and  that  it  did  exist,  until  she  was  informed 
by  her  husband  in  August,  1913,  that  a  judgment  had  been 
entered  against  her  upon  the  indebtedness  due  Beidy.  During 
all  this  time,  she  did  nothing  to  mislead  the  defendant,  or  to 
lull  him  into  a  belief  that  the  judgment  was  binding  upon  her. 
The  only  delay  that  can  be  charged  against  her  is  found  in  the 
time  intervening  between  August,  1913,  and  January,  1914. 
There  is  no  evidence  that  she  knew  when  these  notes  matured, 
or  when  they  would  be  barred  by  the  statute  of  limitations,  or 
that  she  had  any  purpose  or  intent  in  delaying  the  bringing 
of  this  suit  to  secure  the  advantages  of  the  bar.  The  judg- 
ment was  void  and  she  need  have  done  nothing  but  wait  until 
the  defendant  attempted  to  enforce  it,  and  then  invoke  the 
rights  she  herein  seeks  to  have  recognized.  She  owed  the 
defendant  no  duty  to  inform  him  that  his  judgment  was  void, 
and  that  the  notes  would  be  barred  in  January,  1914. 

In  determining  whether  or  not  the  plaintiff  was  guilty  of 
laches  in  not  commencing  this  action  earlier,  we  must  lock 
to  the  record.  The  plaintiff  is  a  woman,  the  wife  of  a  farmer; 
lived  with  him  on  a  farm  some  distance  from  the  county  seat. 
She  did  not  learn  of  the  existence  of  this  judgment  until  the 
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last  of  August.    Her  explanation,  and  the  only  explanation 
given  of  the  delay,  is  as  follows : 

Q.  ''How  did  you  happen  to  find  out  about  this}"  A. 
''There  was  a  party  spoke  to  me  about  buying  my  place. 
When  my  husband  got  home,  I  spoke  to  him  about  it.  He 
said,  'We  can't  sell  it.'  I  said,  'Why t'  He  said,  'There  was 
a  judgment  against  it. '  I  asked  him  who  had  one.  He  said, 
'Beidy.'  I  asked  him  how  it  came.  I  told  him  I  supposed 
Reidy 's  bill  was  paid.  I  knew  at  one  time  we  owed  Beidy,  and 
I  supposed  it  was  paid  because  they  had  served  papers  at  one 
time  on  us,  and  shortly  after  that,  my  husband  went  to  Win- 
throp,  and  I  supposed  he  had  settled  it.  That  is  what  he  said 
he  was  going  to  do,  and  when  he  came  back,  he  said  he  had 
drawn  up  a  contract  to  bale  hay  for  him,  and  shortly  after 
that,  I  can't  say  how  many  weeks,  maybe  a  couple  of  weeks, 
he  took  his  press  and  went  down  there  and  baled  hay,  and 
when  he  got  back,  I  supposed  it  was  paid.  I  heard  of  this 
judgment  the  last  of  August,  1913.  I  waited  until  I  could 
have  a  convenient  time  and  then  came  down  to  see  my  attor- 
ney. This  was  in  January,  1914.  We  did  not  get  our  com  out 
until  pretty  late.  I  was  in  Dakota  a  short  time  during  No- 
vember." 

We  do  not  think  the  record  discloses  unreasonable  delay, 
under  the  circumstances,  in  bringing  the  action.  The  record 
does  not  disclose  that  she  was  influenced  by  any  improper  con- 
siderations in  delaying  the  action.  It  does  not  show  that  she 
knew,  or  had  reason  to  believe,  that  the  delay  would  affect,  in 
any  way,  the  defendant's  right.  The  only  basis  for  an  infer- 
ence of  wrongful  purpose  in  the  delay  is  the  fact  that  the  notes 
were  barred  before  the  action  was  brought ;  but,  in  the  absence 
of  any  showing  that  she  knew  when  the  notes  matured,  or 
when  they  would  be  barred  l^  the  statute  of  limitations,  no 
improper  motive  can  be  inferred  by  the  delay. 

Much  of  the  argument  proceeds  upon  the  theory  that  this 
plaintiff  knew  that  a  judgment  had  been  entered  against  her 
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upon  a  valid  claim ;  that  she  had  secret  knowledge  that  the 
judgment,  although  regular  upon  its  face,  was  in  reality  void, 
and  purposely  waited  until  the  statute  of  limitations  had  run 
against  the  original  claim,  before  she  commenced  her  action 
to  have  the  judgment  set  aside.  The  argument  is  that,  under 
these  circumstances,  she  cannot  have  it  set  aside  without  having 
some  defense  to  the  original  claim  or  offering  to  do  equity 
by  satisfying  the  claim  upon  which  the  judgment  was  entered. 
This  contention  is  not  supported  by  the  record.  There  is 
no  evidence  of  a  secret  knowledge  of  the  existence  of  the  judg- 
ment, or  that  it  was  regular  or  irregular  upon  its  face.  There 
is  no  evidence  that  she,  from  improper  motives,  or  for  the  pur- 
pose of  securing  undue  advantage,  delayed  the  bringing  of  this 
action.  There  is  no  evidence  that  she  knew,  or  had  reason  to 
believe,  or  should  have  known,  that  the  statute  of  limitations 
would  run  against  the  original  claim  if  the  action  were  delayed 
until  January,  or  that  it  had  run  at  the  time  the  action  was 
commenced. 

Reliance  is  had  upon  what  this  court  has  said  in  Parsons 
V.  Ntating,  45  Iowa  404;  Byers  v.  O'DeU,  56  Iowa  618,  and 
other  cases. 

The  plaintiff  has  a  good  defense  against  these  notes. 
They  are  barred  by  the  statute  of  limitations.    She  did  noth- 
ing to  lull  the  defendant  into  the  belief  that  the  judgment 
a.  JuDQiMNTs        against  her  was  valid.    She  is  not  compelled 
▼old  SadinSent :   *^   P^^   *   claim   that   cannot   be   enforced 
annulment?       against   her,    as   a   condition    precedent   to 
orii^ai  claim :   having  this  void  judgment  against  her  set 

good  defense.  .. 

aside.  * 

As  supporting  our  conclusions,  see  SheJum  v.  Stuart,  117 
Iowa  207-211 ;  Jamison  v.  Weaver,  84  Iowa  611.  In  this  latter 
case  the  court  said : 

**The  judgment  was  rendered  on  an  account  tot  goods 
sold  and  delivered  in  1871  and  1872,  which  account  has  long 
since  been  barred  by  the  statute  of  limitations,  and  is  not 
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now  a  valid  claim  against  the  api)ellee.  The  judgment  being 
void  for  want  of  jurisdiction  in  the  court  rendering  it,  and 
the  account  not  now  a  valid  claim,  and  subject  to  a  complete 
defense,  the  appellee  is  entitled  to  have  the  judgment  can- 
ceUed/' 

See  also  WorraU  v.  Chase  &  Co.,  144  Iowa  665-670. 
We  think  the  court  erred  in  dismissing  plaintiff's  petition, 
and  the  cause  is,  therefore, — Reversed. 

Deemeb,  C.  J.,  Ladd  and  Salikqeb,  JJ.,  c(mcur« 


John  Bosencrans,  Appellant,  v.  W.  Wo(M)BRn)GB,  Appellee. 

APPBAL  AND  EBROB:    Denial  of  Abstract — ^Transcript  of  Evldonca 

1  — Degree  of  Certainty  Bequlred.  A  transcript  of  the  evidence 
must  be  sufficiently  comprehensive  to  enable  the  court  to  say 
definitely  whether  the  abstracted  testimony  was  before  the  court 
when  the  ruling  complained  of  was  made.  Self-evident  and  in- 
definite omissions  of  evidence  and  lack  of  certainty  as  to  what 
proceedings  were  had  are  here  held  to  render  the  transcript 
ineffective. 

PBINCIPLE  APPLIED:  The  lower  court  dismissed  plaintiff's 
claim  for  damages  to  a  horse.  On  appeal,  plaintiff  abstracted 
certain  testimony.  Appellee  specifically  denied  that  any  such 
testimony  existed.  AppeUant  filed  a  transcript  of  portions  of  the 
evidence  of  each  witness.  What  was  omitted  was  indefinite. 
Whether  there  were  motions  to  strike  out  or  otherwise  affecting 
such  evidence  was  not  shown.  Whether  such  evidence  as  there 
may  have  been  was  not  obviated  by  other  evidence  adduced  on 
cross-examination  was  not  shown. 

APPBAL  AND  EBBOB:     Beport  of  Trial — Oertiflcation — ^Bequlre- 

2  ments.  The  statute  (Sec.  3675,  Code  1897)  requires  both  judge 
and  reporter  to  certify  to  the  report  of  the  proceedings  of  the 
trial,  and  this  requirement  is  not  complied  with  by  a  certificate 
signed  by  one  of  them  asserting  that  the  other  has  done  so. 

Appeal  from  Lirm  District  Court. — ^Hon.  W.  N.  Tbeighleb, 

Judge. 

Thursday,  June  24, 1915. 
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Action  to  recover  damages  alleged  to  have  been  suffered 
by  plaintiff  from  a  collision  with  an  automobile,  and  the  value 
of  a  horse  alleged  to  have  been  killed  thereby,  resulted  in  a 
verdict  allowing  damages  for  personal  injuries,  but  the  with- 
drawal from  the  jury  of  the  claim  for  the  value  of  the  horse. 
Judgment  was  entered  thereon,  and  the  plaintiff  appeals. — 
Affirmed, 

L,  M.  Kraiz,  for  appellant. 

Voris  &  Haas,  for  appellee. 

Ladd,  J. — Appellee  denied  that  there  was  any  testimony 
in  the  record,  as  set  out  on  certain  pages  of  the  abstract,  being 
that  of  plaintiff  and  his  two  sons,  relating  to  the  injury  to  and 
<    A»«-.w  .^«       value  of  the  horse.    In  the  absence  of  such 

1.    APPEAL  AND 

of^abstric"'**  testimony  so  denied,  the  ruling  of  the  trial 
evwence**  ^'  court,  in  withdrawing  the  claim  for  damages 
taSty  re-  ^''     to  the  horse,  must  be  approved.    To  sustain 

oil  1p  fid 

the  abstract,  appellant  filed  a  transcript  of 
portions  of  the  evidence,  to  which  was  attached  the  o£Scial 
reporter's  certificate  that  he  reported  the  proceedings  in  short- 
hand, ''that  the  shorthand  notes  so  taken  upon  said  trial  were 
duly  certified  by  the  judge  presiding  at  said  trial  and  by  me 
as  the  official  reporter,  and  that  they  were  duly  filed  with  the 
clerk  of  such  court  and  made  a  part  of  the  record  of  said  case. 
.  .  .  That  at  the  request  of  counsel  for  the  plaintiff  in  said 
cause  I  transcribed  or  translated  into  longhand  portions  of 
such  shorthand  notes  taken  upon  said  trial,  and  that  the 
transcript  or  translation  to  which  this  certificate  is  at- 
tached is  a  correct  and  true  transcript  or  translation  of  such 
portions  of  the  shorthand  notes  of  said  trial  so  taken  by  me 
upon  the  trial  aforesaid." 

No  other  certificate  is  attached  thereto,  and  we  are  of 
the  opinion  that  this  is  insufficient,  for  that  (1)  the  proceed- 
ings were  not  so  certified  to  as  to  constitute  a  proper  bill  of 
exceptions;  and  (2),  even  were  the  certificates  sufficient,  not 
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enough  of  the  record  is  presented  to  enable  the  court  to  say 
whether  the  evidence  abstracted  was  before  the  court  at  the 
time  of  the  ruling.  The  transcript  itself  discloses  the  omis- 
sions of  portions  of  the  evidence  of  each  witness,  and  there  is 
nothing  to  indicate  how  much  was  omitted,  whether  there 
were  motions  to  strike  out  or  otherwise  affecting  such  evidence 
and  rulings  thereon,  nor  the  nature  of  said  motions  or  rulings, 
or  whether  such  evidence  as  there  may  have  been  was  not 
obviated  by  other  evidence  adduced  on  the  cross-examination 
of  the  witnesses.  This  being  so,  it  is  impossible  to  say 
whether  the  evidence,  such  as  abstracted,  was  before  the  court 
when  the  motion  to  withdraw  the  claim  for  the  value  of  the 
horse  was  ruled  on. 

Again,  Sec.  3675  of  the  Code  provides  that  "such  report 
shall  be  certified  by  the  trial  judge  and  reporter,  when  de- 
manded by  either  party,  to  the  effect  that  it  contains  a  full, 

true  and  complete  report  of  all  proceedings 

2.  Appial  and         ,,,,  -      1   ^     -L     -^     J.  jii_ 

XBBOB :  report    had  that  are  required  to  be  kept,  and,  when 

of  trial :  cer-  x-  7  » 

tiflcation:  go  Certified,  the  same  shall  be  filed  by  the 

requirements.  '  \ 

clerk  and,  with  all  jnatters  set  out  or  iden- 
tified therein,  shall  be  a  part  of  the  record  in  such  action, 
and  constitute  a  complete  bill  of  exceptions."  There  is  noth- 
ing in  the  statutes  conferring  authority  upon  the  reporter 
to  certify  to  the  filing  of  a  record  or  paper  with  the  clerk, 
nor  is  he  authorized  to  certify  to  the  certification  by  a  judge 
or  to  the  suflSciency  of  any  certificate  as  that  it  was  '*duly 
certified  by  the  judge  presiding  at  the  trial,"  The  statute 
requires  both  judge  and  reporter  to  certify  to  the  report,  and 
this  requirement  is  not  complied  with  by  a  certificate  signed 
by  one  of  them  and  asserting  that  the  other  has  done  so. 
The  usual  practice  is  for  the  judge  to  certify  to  the  tran- 
script, and  formerly  this  was  held  su£Scient  without  the  sig- 
nature of  the  reporter.  Dieiz  v.  Capital  City  Brick  &  Pipe 
Co,,  103  Iowa  542.  And  it  is  now  settled  that  the  transcript 
is  suiBciently  certified  if  the  reporter  copy  therein,  and  in 
connection  with  the  translation  of  his  notes,  a  true  and  cor- 
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rect  copy  of  the  judge's  and  reporter's  certificate  attached 
to  the  diorthand  notes  in  the  form  exacted  by  Sec.  3675. 
Steele  SnUth  Grocery  Co.  v.  Potihast,  109  Iowa  413 ;  Fordyce 
V.  Hvmphrey,  152  Iowa  76.  But  the  certificate  of  the  trial 
judge  cannot  be  supplied  by  the  assertion  of  the  reporter 
that  such  a  certificate  is  in  existence.  Had  the  clerk  of  the 
district  court  certified  to  the  existence  of  such  a  certificate/ 
a  different  question  would  be  presented.  In  either  event, 
however,  it  would  seem  that  the  certificate  or  copy  thereof 
should  be  before  the  court,  to  the  end  that  it  may  determine 
for  itself  whether  made  in  compliance  with  the  above  cited 
section,  and  such  as  to  indicate  that  the  transcript  neces- 
sarily contains  the  evidence  on  the  subject  under  investiga- 
tion. In  view  of  the  denial  of  the  abstract,  and  the  appel- 
lant's failure  to  support  the  same  by  a  sufScient  certifica- 
tion of  the  record,  as  exacted  by  the  rules,  we  necessarily 
conclude  that  the  record  before  us  is  not  such  as  to  enable 
us  to  review  the  question  presented  on  this  appeal.  For  this 
reason,  the  judgment  of  the  district  court  must  be  and  it  is 
AffirmeA, 

Deemeb,  G.  J.,  Gaynor  and  Salinqer,  JJ.,  concur. 


Van  Vlibt  Fletcher  Automobilie  Gompany,  Appellee,  v. 

G.  G.  Crowbll,  Appellant. 

FBAUD:  Contract  Induced  by  Fraud— AHLnnaace— Bight  to  Secovar 
1  Damages.  AfSLrmanee  of  a  eontraot  after  fuU  knowledge  that  it 
waa  induced  by  frand  bars  the  right  to  rescind,  bnt  waives 
neither  the  fraud  nor  right  to  recover  damages.  For  instance, 
one  fraudulently  induced  to  buy  a  note  secured  by  mortgage  may 
alBrm  the  contract  after  learning  of  the  fraud,  foreclose  the 
mortgage,  and  recover  the  deficit  in  damages. 

FBAUD:  Bapresentationa  as  to  Value— When  Actionable.  Bepre- 
8  sentations  as  to  value  may  constitute  actionable  fraud  when  the 
parties  do  not  have  equal  opportunity  to  know  the  truth,  and 
the  one  with  superior  opportunity  makes  the  representations,  in- 
tending them  to  be  taken  as  a  fact  and  as  an  inducement  to 
the  sale. 
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PBINOIPLE  APPLIED:  Plaintiff  bought  a  fourth  mortgage 
on  land  situated  in  a  distant  part  of  the  state.  The  land  was 
eovered  with  snow,  which  fact  was  in  the  minds  of  the  parties 
as  preventing  an  adequate  inspection.  The  evidence  justiTioJ 
a  finding  that  the  holder  of  the  mortgage  stated  that  he  had 
been  over  the  land;  that  he  knew  its  character;  that  it  was 
worth,  and  that  the  owner  had  been  offered,  $85  per  acre  for  it; 
that  it  was  worth  $20,000  over  all  incumbrances;  and  th&t  tlie 
buyer  of  the  mortgage  could  rely  on  such  statements  of  value. 
The  holder  of  the  mortgage  did  nothing  to  prevent  the  purchaser 
from  examining  the  land.  Held,  finding  of  actionable  fraud  was 
justified. 

FBAX7D:    Sdenter— Siifilclency  of  Evideiice  to  Show.    Evidence  re- 

3  viewed  and  held  sufficient  to  carry  the  question  of  scienter  to  the 
jury. 

FBAUD:    Purchase  of  Secured  Note— Ftaud— Ai&rmaacc — ^Action  for 

4  Damageo — Wortlileagness  of  Security— loBolYency  of  Makers— 
KecesBlty  of  Proof.  He  who  alleges  damages  must  prove  dam- 
ages. For  instance,  the  victim  of  a  fraudulent  contract  for  the 
purchase  of  a  promissory  note  secured  by  mortgage,  who  affirms 
the  contract  and  sues  for  damages,  must  show  (a)  the  worthless- 
ness  of  the  security,  and  (b)  the  insolvency  of  the  maker  of  the 
note. 

TRIAL:      Argoment— Beading    Depositions— Discretion    of    Oonrt. 

5  Whether  depositions  may  be  read  by  counsel  during  argument  to 
the  jury,  even  by  way  of  answer  to  argument  of  opposing  counsel, 
is  discretionary  with  the  court. 

FBAUD:    Character  of  Land— Materiality  on  Value.    The  "value" 

6  of  land  being  a  material  issue  in  an  action  for  false  representa- 
tion as  to  the  value  of  the  land,  evidence  as  to  the  character 
of  the  land  was  admissible  as  bearing  on  value,  even  though 
plaintiff  had  withdrawn  his  charge  of  false  representation  as  to 
the  character  of  the  land. 

APPEAL  AKD  EBBOB:     Unproved  Claim— Failoro  to  Withdraw— 

7  Verdict  in  Justlflable  Amount.  Oversight  in  the  court  in  not 
withdrawing  from  the  jury  an  unproved  claim  does  not  constitute 
error  when  the  amount  of  the  verdict  has  full  support  in  the  evi- 
dence. 

FBAUD:    Sale  of  Beal  Estate  Junior  Mortgage  Security— Damages— 

8  Value  "When  Bedemption  Expires."  In  actions  for  damages  for 
fraud  in  the  sale  of  land,  the  material  inquiry  is  the  value  of  the 

Vol.  171  Ia.— 0 
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land  ''at  the  time  of  the  sale."  If,  however,  the  action  is  for 
damages  for  fraud  in  the  sale  of  a  note  secured  by  a  junior  mort- 
gage an  land,  the  material  inquiry  is  the  value  of  the  land  '  *  at  the 
time  redemption  from  senior  mortgage  could  be  made,"  the 
parties  clearly  contemplating  such  redemption. 

Appeal  from  Polk  District  Court, — ^Hon.   Lawbenge  Db- 

Graff,  Judge. 

Tuesday,  Decembeb  15,  1914. 

Rehearing  Denied  THX7Bsa>AY,  June  24^  1915. 

Action  for  damages  based  upon  alleged  fraud  in  the 
trade  of  a  note  and  mortgage,  with  representation  as  to  the 
value  of  the  land  which  secured  the  mortgage. — BoversecL 

Stipp  cfe  Perry,  for  appellee. 

8.  G.  Van  Auken,  for  appellant. 

WrrHBOW,  J.— I.  In  February,  1911,  the  plaintiflf  traded 
to  the  defendant  an  automobile,  the  consideration  received 
being  a  fourth  mortgage,  of  the  face  value  of  something  in 
excess  of  sixteen  hundred  dollars,  on  eight  hundred  acres  of 
land  in  Winnebago  county,  against  which  were  at  the  time 
existing  a  first  mortgage  of  $20,000,  a  second  mortgage  of 
$10,000,  held  by  other  parties,  and  a  third  mortgage  of  $10,- 
000,  which,  at  the  time  of  the  trade,  was  owned  by  the  de- 
fendant. Plaintiff's  action,  as  stated  in  its  petition,  is  that 
it  did  not  know  the  makers  of  the  fourth  mortgage,  nor  of 
their  financial  ability,  and  that  in  making  the  trade,  it  relied 
wholly  upon  the  value  of  the  mortgage,  which  depended 
upon  the  value  of  the  land  covered  by  the  mortgage.  It  avers 
that,  for  the  purpose  of  inducing  plaintiff  to  make  the  trade, 
and  to  accept  the  note  and  fourth  mortgage  in  payment  for 
the  automobile,  the  defendant  represented  that  he  had  been 
over  the  land,  and  was  familiar  with  it  and  with  its  value, 
and  that  it  was  worth  $85  an  acre,  and  at  forced  sale  would 
bring  $20,000  above  all  incumbrances ;  that  TurMe,  the  maker 
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of  the  note  and  mortgage,  had  been  offered  $85  an  acre  for 
the  land,  and  had  refused  it.  It  is  further  alleged  that  de- 
fendant then  said  to  Van  VUety  who  was  making  the  trade 
for  the  plaintiff,  that  he  could  rely  on  defendant's  state- 
ment of  value,  and  need  not  investigate  the  value ;  and  that 
in  reliance  on  said  representation,  the  trade  was  made  with- 
out plaintiff's  looking  at  the  land  or  ascertaining  its  value. 
The  plaintiff  charges  that  at  such  time  the  land  was  not 
worth  $85  an  acre,  and  that  Turkic,  the  holder  of  the  legal 
title,  had  never  been  offered  that  amount  for  it;  that  such 
statements  and  representations  were  false  and  fraudulent, 
and  were  at  the  time  so  known  to  be  by  the  defendant;  that 
the  land  was  worth  less  than  the  prior  liens.  Judgment  was 
asked  for  $1,650.  The  answer  denies  all  fraudulent  repre- 
sentations, and  pleads  that  plaintiff  investigated  for  itself, 
and  acted  and  relied  on  its  own  judgment.  It  further  claims 
that  plaintiff  caused  suit  in  foreclosure  to  be  brought  on  the 
fourth  mortgage  in  April,  1911,  and  took  judgment  and  de- 
cree in  October,  but  took  no  valid  judgment  against  Martha 
E.  Turkic,  one  of  the  makers  of  the  note,  nor  did  they  cause 
the  real  estate  to  be  sold  under  execution,  and  since  then  they 
have  done  nothing  to  protect  their  rights  or  secure  their 
claim,  and  the  lien  has  been  lost  by  reason  of  sale  under 
foreclosure  of  a  prior  mortgage,  from  which  the  defendant 
did  not  redeem.  By  reason  of  such  facts,  an  estoppel  is 
claimed.  A  counterclaim  was  pleaded,  going  to  the  value  of 
the  automobile,  but  the  issue  arising  out  of  that  is  not  made 
the  subject  of  complaint.  Verdict  and  judgment  were  ren- 
dered in  favor  of  the  plaintiff  and  the  defendant  appeals. 

11.  Counsel  for  appellant  states  that  one  of  the  main 

propofidtions  relied  upon  for  a  reversal,  and  for  a  judgment 

notwithstanding  the  verdict,  is  that  there  was  a  ratification 

1.  FRAUD-  con-      ®^^  affirmance  of  the  contract  by  the  plain- 

S*  friud"^     tiff,  and  an  election  by  him  to  abide  by  it 

rSb?  to*^        Th^  claim  is  based  upon  evidence  which,  it 

coyer  damages.   ^  ^^^^  ^^^^^  ^^^^  plaintiffs,  if  they  did 

not  fully  know  the  character  of  the  land  before  the  deal  was 
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closed,  at  least  within  a  short  time  thereafter  had  full  knowl- 
edge of  such,  and  that,  notwithstanding  such  knowledge,  they 
proceeded  to  foreclose  the  mortgage.  Were  this  a  proceeding 
for  rescission  of  the  contract,  there  would  be  more  force  in 
this  contention;  but  on  the  contrary,  as  we  understand  the 
pleadings  and  the  theory  on  which  the  case  was  tried,  it  is  an 
action  not  for  rescission  nor  cancellation,  but  for  damages 
based  upon  fraud.  The  remedy  of  one  who  has  been  dam- 
aged by  fraud  which  induced  him  to  enter  into  a  contract  is 
not  alone  by  way  of  rescission.  He  may  affirm  the  contract, 
keeping  what  he  has  secured  under  it,  and  maintain  an  action 
to  recover  damages.  Coe  v.  Liiidley,  32  Iowa  437.  Affirmance 
of  the  contract  does  not  waive  the  fraud  nor  bar  the  right  to 
recover  damages,  but  bars  a  subsequent  rescission.  TeachatU 
V.  Van  Hoesen,  76  Iowa  113 ;  9  Cyc.  432,  and  cases  cited. 

Appellant  has  cited  many  authorities  in  support  of  the 
proposition  that  where  a  party  desires  to  rescind  a  contract 
on  the  ground  of  fraud,  he  must,  upon  the  discovery  of  the 
fraud,  announce  his  purpose,  failing  in  which  he  will  be 
deemed  to  have  ratified  the  contract.  That  rule  is  recognized 
by  the  authorities  generally  to  be  controlling  in  actions  to 
rescind ;  but  is  not  governing  in  cases  where,  while  accepting 
the  fruits  of  a  contract,  one  seeks  to  recover  damages  for 
fraud  inducing  it,  whereby  his  benefits  under  it  are  lessened 
or  destroyed.  The  appellee,  as  was  its  right,  instituted  fore- 
closure proceedings  upon  the  fourth  mortgage.  Assuming,  as 
claimed,  that,  at  the  time  it  so  did,  knowledge  had  been  ac- 
quired which  indicated  that  a  fraud  had  been  done  in  induc- 
ing the  trade,  it  yet  had  the  right  to  secure  all  the  benefits 
that  could  come  from  its  contract ;  and  if  they  were  less  than 
the  consideration  paid  for  it,  for  the  deficit  an  action  at  law 
for  damages  could  be  maintained,  within  the  time  required 
by  statute  for  bringing  suits  in  such  cases.  This  conclusion 
covers  the  questions  of  waiver,  estoppel,  and  election  of  renae- 
dies  discussed  by  counsel. 
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III.  The  claim  is  made  that,  under  the  record^  there  is  no 
proof  of  statements  or  representations  which  constitute 
fraud;  that  no  trick  or  artifice  was  resorted  to  in  order  to 

prevent  the  appellee  from  investigating  and 

senutions  as      ascertaining  the  value  of  the  land ;  that  the 

to  yalue: 

when  action-      statements  relied  upon  as  being  fraudulent 

were  at  most  mere  expressions  of  opinion, 
and  that  the  appellee  took  time  after  the  ofl!er  to  ascertain  the 
condition  and  had  full  opportunity  before  completing  the 
transaction  to  gain  the  necessary  information  to  guide  it  in 
making  the  trade.  Comprehended  in  this  defensive  claim  are 
several  elements  which  require  separate  consideration.  The 
fraud  relied  upon  in  this  case  is  in  the  statement  of  the  value 
cf  the  land.  An  amendment  to  the  petition,  alleging  misrep- 
resentation as  to  the  character  of  the  land,  was  withdrawn, 
and  the  cause  was  submitted  upon  the  question  of  fraud  in 
respect  to  representation  of  value  alone.  There  are  many 
cases  which  hold  to  the  rule  that  an  expression  of  opinion 
as  to  value  of  property  will  not  ordinarily  sustain  an  action 
for  false  representations.  As  su£Scient  to  show  the  rule  see 
BossingJiam  v.  Syck,  118  Iowa  192 ;  Oarretf  v.  Slovens,  129 
Iowa  107.  But  there  are  also  many  authorities  to  the  effect 
that  where  the  representation  of  value  is  intended  to  be  taken 
as  a  fact,  and  as  an  inducement  to  the  trade,  the  parties  not 
having  equal  opportunities  to  know  the  truth,  it  may 
amount  to  a  fraud  on  the  buyer.  Ross  v,  Bolte,  165  Iowa  499, 
Mattauck  v.  Walsh  Bros.,  136  Iowa  225 ;  Hetland  v.  BUstad, 
140  Iowa  411 ;  Dorr  v.  Cory,  108  Iowa  725.  It  is  under  the 
rule  of  the  cases  last  cited  that  appellee  claims  the  right  to 
recover,  and  the  instructions  of  the  trial  court  upon  this 
branch  of  the  case  are  based  upon  it. 

While  in  this  case  there  was,  as  between  the  parties  to 
this  action,  no  sale  or  trade  of  the  real  estate,  there  was  the 
transfer  of  a  security,  the  value  of  which,  it  is  claimed,  de- 
pended alone  upon  the  value  of  the  real  estate  against  which 
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it  was  a  lien ;  and  a  statement  of  value  constituting  a  repre- 
sentation of  a  fact  would  not  be  actionable  if  the  land  was 
yet  of  sufficient  value  to  satisfy  all  incumbrances  against  it, 
including  the  transferred  mortgage.  But  if  the  land  was  of 
a  value  insufficient  to  meet  the  demands  of  the  lien  holders, 
if  fraud  as  charged  was  committed,  it  would  be  actionable. 

The  proof  on  the  part  of  the  plaintiff  tended  to  support 
the  charge  that  representations  were  made  by  appellant  to 
Van  Vliet,  substantially  as  pleaded,  as  to  value,  that  appellant 
had  been  over  it  and  knew  its  character,  and  that  Turkic,  the 
owner,  had  been  offered  $85  an  acre  for  it.  In  the  cross- 
examination  of  Van  Vliet,  he  stated  that  Crowell,  the  appel- 
lant, did  not  prevent  him  from  going  up  to  lo<^  at  the  land, 
but  that  he  gave  him  such  assurance  that  he  did  not  think 
there  was  any  need  of  going.  Substantially  the  same  testi- 
mony was  given  by  Fletcher,  the  partner  of  Van  Vliet.  From 
this  it  is  claimed  that  there  was  no  act  of  the  appellant  which 
could  properly  have  prevented  the  fact  of  value  from  being 
ascertained  before  the  trade  was  completed,  and,  therefore,  a 
charge  of  fraud  could  not  be  based  upon  what  was  said.  The 
transaction  between  the  parties  was  in  Des  Moines,  where 
they  both  resided.  The  land  was  in  a  distant  part  of  the 
state.  It  was  winter  and  snow  was  on  the  ground,  and  this 
was  referred  to  by  the  parties  in  their  talk  preceding  the 
agreement,  by  Van  Vliet  especially,  as  a  reason  why  by  in- 
spection he  could  not  determine  value,  and,  as  he  claims,  con- 
nected with  the  statement  of  appellant  in  stating  its  value. 
It  could  not,  therefore,  be  said  as  a  conclusion  of  law  under 
the  facts  that  the  means  of  knowing  the  value  were  equally 
open  to  both,  and  the  cases  which  determine  rights  under 
such  conditions  do  not  apply.  The  fact  that  after  the  trade 
Van  Vliet  was  in  Winnebago  county,  where  he  had  oppor- 
tunity to  see  the  land,  was  not  the  measure  of  his  duty  as  to 
a  contract  entered  into  prior  to  that  time. 

Upon  the  question  as  to  CrowelPs  knowledge  of  the  value 
of  the  land  at  the  time  of  the  alleged  representations  to  Van 
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Vliet,  there  is  evidence  by  H.  H.  Armstrong  to  the  eflfeet  that 
3  pg^uD ;  Bd-  Crowell  at  one  time  came  to  his  oflSce  on  some 
c^cy'  ^^Vi-  other  business,  and,  in  the  course  of  the  con- 
deuce  to  Bhow.  ^ersation,  stated  that  he  had  a  $10,000  mort- 
gage  on  a  Northern  Iowa  farm  to  trade.  The  farm  was  known 
to  Armstrong,  and  upon  being  told  by  Crowell  that  he  had 
traded  a  fourth  mortgage  on  the  land  to  the  Van  Vliet 
Fletcher  Company,  Armstrong  said,  *' Those  poor  fellows 
won't  get  anything  for  that,"  upon  which  Crowell  smiled, 
and  said  he  did  not  think  they  would.  This,  in  connection 
with  facts  as  to  value  and  the  exhaustion  of  the  value  in  the 
proceedings  for  foreclosure  of  prior  mortgages,  afforded  proof 
of  scienter  sufficient  to  take  the  question  of  fraud  to  the  jury. 

IV.  Instructions  Nos.  1  and  2  are  criticised,  not  that  they 
do  not  state  correctly  abstract  rules,  but  that  in  giving  the 
elements  necessary  to  be  proven  in  this  case  was  included  that 
of  knowledge  of  the  fraud  on  the  part  of  the  one  committing 
it.  The  question  raised  by  this  assignment  of  error  is  met 
by  what  we  have  said  in  the  foregoing  division  of  this  opinion. 
Criticism  is  also  made  of  the  failure  to  instruct  upon  the 
questions  of  waiver,  ratification  and  estoppel,  discussed  in 
the  second  division,  and  what  we  have  there  said  renders  it 
unnecessary  to  further  comment  upon  the  question  of  omitted 
instructions. 

V.  In  the  petition,  it  is  averred  that  the  note  of  Perry  B. 
Turkic  and  Martha  E.  Turkic  and  the  said  fourth  mortgage 
securing  the  same  are,  and  were  at  the  time,  of  no  value. 

It  is  argued  by  the  appellant  that  it  has  not 
chtLKo^^'  been  shown  that  the  makers  are  not  solvent; 
fraud :  affirm-     also  that  there  is  a  failure  in  proof  of  dam- 

aoce :  action 

for  damages :     ages.    There  was  no  proof  as  to  the  financial 

worth  lessness 

fMofven**^  of      ability  of  the  Turkles.    The  consideration  for 
SS^^of  prSor"    *^®  trade  between  the  parties  was  the  note 

and  mortgage  which  were  transferred  to  the 
plaintiff.  The  mortgage  purported  to  represent  an  equitable 
interest  in  real  estate,  and  that  the  value  of  the  land  was  in 
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excess  of  all  liens.  While  it  does  not  appear  that  any  account 
was  taken  of  the  ability  of  the  makers  of  the  note  to  pay  it, 
in  the  event  of  a  failure  of  the  security,  where,  as  in  this  case, 
relief  is  sought  not  by  way  of  rescission  of  the  contract,  but 
by  bringing  an  action  for  damages  based  upon  fraud,  the 
plaintiff  yet  holding  the  consideration  received  in  the  trade, 
the  measure  of  recovery  would  be  not  necessarily  the  full 
amount  of  the  note  and  mortgage,  but  such  amount  as  the 
face  value  of  the  paper  would  be  reduced  by  its  actual  value. 
Assuming  there  to  have  been,  as  claimed,  an  entire  failure 
in  the  value  of  the  equity  in  the  real  estate,  there  might  be 
value  in  the  promissory  note  signed  by  the  Turkles,  and  if 
there  was  such,  it  would  be  the  duty  of  the  plaintiff  to  allow 
and  a  right  of  the  defendant  to  have  credit  for  that  value. 
Even  though  it  may  have  been,  as  claimed,  that  appellee  relied 
alone  upon  the  value  of  the  real  estate  security,  that  would 
not,  in  an  action  for  damages  without  rescission,  relieve  from 
the  duty  of  accounting  for  the  reasonable  value  of  the  prop- 
erty which  was  received  in  the  trade  and  retained.  The  insol- 
vency of  the  makers  of  the  note,  before  recovery  of  the  full 
consideration  could  be  had,  was,  therefore,  necessary  to  be 
shown.  The  question  was  raised  in  the  lower  court  in  the 
motion  for  a  new  trial  and  the  ruling  was  adverse  to  the 
appellant.    In  this,  there  was  error. 

VI.  During  the  argument  to  the  jury,  counsel  for  ap- 
pellee made  reference  to  the  testimony  of  a  witness,  Thompson, 
whose  deposition  was  read  at  the  trial.    Counsel  for  appellant, 

in  his  argument  and  in  reply  to  the  argu- 
Dient :  reading    ment  for  the  appellee,  desired  to  read  a  few 

depositions :  r-r  j 

eourt*^**^  o'       questions  and  answers  from  the  deposition, 

but,  upon  objection,  was  not  permitted  to  do 
so.  This  refusal  is  assigned  as  error.  While  this  court,  in 
Ooodson  V.  Des  Moives,  66  Iowa  255,  held  that  it  was  error 
to  refuse  such  a  request,  in  the  later  case  of  McConkle  v. 
Babcock,  101  Iowa  126,  it  was  held  that  the  question  was  one 
of  discretion  in  the  trial  court.  The  latter  case  was  based 
upon  the  offer  of  transcribed  portions  of  the  evidence,  but 
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differs  in  effect  in  no  way  from  the  offer  of  part  of  a  deposi- 
tion.   There  was  no  error  in  this  respect. 

VII.  In  one  of  the  instructions  given  by  the  trial  court, 
the  jury  were  permitted  to  consider,  as  bearing  upon  the 
value  of  the  land,  evidence  which  had  been  introduced  as 
6.  pbacd:  char-      ^^  ^^  character.     In  an  amendment  to  the 

materfaiity "** '  petition,  plaintiff  had  claimed  that  there  were 
on  value.  j^^^^  representations  in  terms  as  to  the  char- 

acter of  the  mortgaged  land,  but  their  amendment  was  with- 
drawn. No  statement  of  that  claim  was  made  to  the  jury. 
Many  witnesses  had  testified  as  to  value,  and  had  described 
the  land  with  some  particularity.  We  discover  no  error  in 
the  instruction  as  limited.  Value  of  real  estate  necessarily 
depends  to  some  extent  upon  its  quality,  and  proof  of  that 
fact  is  legitimate. 

VIII.  In  the  petition,  claim  was  made  for  $1,500,  the 
amount  of  the  mortgage,  as  the  measure  of  damages,  with  the 
further  sum  of  $150  as  expense  incurred  in  the  foreclosure. 

No  proof  was  offered  in  support  of  the  second 

7.  Appeal  and  .  ▼        -i         .  a     i       •  ^ 

ksbok:  un-        item.     In  the  statement  of  the  issues,  that 

proved  claim : 

failure  to  with-    claim  was  uot  Submitted,  but  the  amount  of 

draw :  vprdlct 

liiount****^'**      damages  claimed  was  stated  in  the  aggregate 

given  in  the  petition.  While  it  would  have 
been  proper  for  the  trial  court  to  have  subtracted  the  un- 
proved claim  from  the  total,  there  was  no  error  in  failing  to 
do  SO;  for  the  proof  in  support  of  the  charge  fully  justifies 
the  verdict  in  the  amount  returned,  which  was  $1,400,  and  no 
prejudice  resulted. 

IX.  Defendant  offered  evidence  to  prove  that  there  was 
an  increase  of  the  value  of  the  land  from  February,  1911, 
the  time  of  the  trade,  to  July,  1912,  which  was  the  expiration 
8.  PBAUDtsaieof    ^^  ^^^®  redemption  period  under  the  fore- 

juSiormort-  closure  proceedings.  The  evidence  was  not 
SmagM?*^*^*  admitted  and  error  is  assigned.  The  theory 
redemption         evidently  adopted  by  the  trial  court  in  its 

ruling,  and  also  in  the  instruction  as  to  the 
measure  of  damages,  was  that  the  test  was  the  value  of  the 
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land  at  the  time  of  the  transaction.  As  to  land  transactions, 
this  undoubtedly  is  the  rule.  Stoke  v.  Converse,  153  Iowa 
274 ;  Ross  V.  Bolie,  supra. 

The  rule  does  not  directly  apply  to  cases  of  this  nature. 
The  sale  or  trade  was  not  of  the  real  estate,  but  of  an  equita- 
ble right  against  it,  subject  to  other  liens.  It  could  not  be 
said  that,  if  the  value  had  actually  been  in  excess  of  all  liens, 
representation  of  larger  value  would  be  actionable.  Nor  can 
it  be  said  that  the  sole  measure  of  the  plaintiff's  right  was 
the  value  at  the  time  of  the  trade.  The  transaction  contem- 
plated that  the  superior  rights  of  other  persons  in  the  real 
estate  should  first  be  determined  and  satisfied,  before  the 
fourth  mortgage  could  be  paid.  That  may  have  been  by  way 
of  redemption,  by  ^  independent  proceedings  in  foreclosure, 
or  by  taking  up  superior  liens  by  purchase  and  assignment. 
In  this  case,  the  plaintiff  carried  proceedings  to  judgment  in 
foreclosure,  but  no  farther.  The  second  mortgage  was  fore- 
closed, sale  was  had  under  it,  and  rights  of  redemption  arose. 
In  exercising  that  right,  the  determination  would  be  as  a  fair 
business  proposition,  and  as  the  statement  of  a  legal  right,  not 
what  the  security  was  worth  at  some  prior  time,  but  its  value 
at  the  time  of  redemption.  If  then  sufficient  to  meet  all 
claims,  no  damages  could  result,  for  that  very  situation  must 
be  held  to  have  been  contemplated.  If  not  sufScient,  the 
deficiency,  if  the  note  itself  were  of  no  value,  would  be  the 
measure  of  damages.  Having  x>ermitted  foreclosure  sale  to 
be  made  under  the  second  mortgage,  the  plaintiff  was  not 
thereby  deprived  of  its  right  under  the  fourth  mortgage ;  and 
that  right  and  its  measure  must  be  determined  as  of  the  time 
when  it  could  have  been  exercised.  In  this  view,  evidence  as 
to  the  value  of  the  real  estate  at  the  time  when  redemption 
could  have  been  made  was  competent  and  should  have  been 
received. 

For  the  errors  noted,  the  judgment  is — Reversed. 

Ladd,  C.  J.,  Deemer  and  Gaynob,  JJ.,  concur. 
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D.  F.  Wiley,  Appellee,  v.  The  Dean  Land  Company,  Appel- 
lant. 

EVIDENOE:     Beal  Estate  Values— WltnesB — Oompetency— Hearsay. 

1  Competency  to  speak  of  real  estate  values  may  be  based  (a) 
on  what  has  been  learned  in  talking  with  others,  (b)  on  observa- 
tion and  (c)  on  general  knowledge  of  the  subject. 

PBINCIPLE  APPLIED:  Witness  was  raised  on  a  farm,  owned 
a  farm  in  this  state  and  was  acquainted  with  land  values  in 
different  states.  Visited  the  land  in  question  a  year  after 
the  sale  in  question,  and  described  it.  Remained  in  the  vicinity 
of  the  land  several  days,  trying  to  look  up  land  values.  Talked 
about  such  values  with  the  hotel  keeper,  with  a  farmer,  with 
two  real  estate  men  who  had  recently  bought  land,  and  with 
friends  who  had  bought  land  in  that  vicinity.  By  inquiry,  he 
learned  the  value  of  different  classes  of  land  in  the  said  vicinity, 
though  some  of  the  people  talked  to,  he  had  never  seen  before  or 
since.  He  based  his  estimate  on  what  he  had  been  told  and  on 
his  observations.     Held,  qualified. 

EVZDEKOE:    Beal  Estate  Values    flflUIng  Price  as  Evidence.    When 

2  a  purchase  and  resale  of  real  estate  are  practically  simultaneous^ 
the  price  at  which  the  land  was  first  purchased  is  admissible  evi- 
dence of  its  value  when  resold. 

PBINCIPLE  APPLIED:  Plaintiff  claimed  he  was  defrauded  in 
the  value  of  land  sold  him  by  defendant.  ''Shortly  before"  the 
sale  to  plaintiff,  defendant  had  contracted  for  the  land  from  the 
then  owner.  On  the  day  defendant  secured  his  deed,  he  recon- 
veyed  to  plaintiff.  Held,  what  defendant  gave  for  the  property 
was  admissible  evidence  of  its  value  when  plaintiff  received  it. 

DEPOSITIONS:    Admissibility  by  Party  Other  Than  Taker— Order 

3  of  Proof.  A  deposition  taken  by  defendant  to  sustain  his  defense 
may  be  introduced  by  plaintiff  in  chief.  No  rule  against  the 
order  of  proof  is  thereby  violated. 

Appeal  from  Linn  District  Court, — Hon  Milo  P.   Smith, 

Judge. 

Thubsday,  June  24,  1915. 
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Action  for  damages  alleged  to  have  been  suffered  by 
plaintiff  in  consequence  of  misrepresentation  as  to  quality  of 
land  sold  to  him  by  the  defendant.  There  was  a  verdict  and 
judgment  thereon  for  plaintiff,  and  defendant  appeals. — Af- 
fiitned. 

Rick  el  &  Dennis,  for  appellee. 

Lewis  Heins,  for  appellant. 

Ladd,  J. — I.  The  main  issue  was  whether  defendant 
fraudulently  misrepresented  the  quality  of  a  quarter  section 
of  land  in  Mahnomen  county,  Minnesota,  and  thereby  induced 

plaintiff  to  buy  the  same.    The  evidence  was 

1.  Btidbnck:  ,  ,         .  ,       .  _, 

real  estate         ample  to  Carry  that  issue  to  the  jury.    The 

▼allies  I  wit*  *  •f  WW 

J^-.^mp*-      contention  of  appellant  is  that  the  evidence 

bearing  on  the  measure  of  damages  was  insuf- 
ficient, in  that  the  witnesses  testifying  to  value  were  incom- 
petent The  plaintiff  went  to  examine  the  land  about  a  year 
after  the  purchase,  described  it,  made  inquiries  **to  ascertain 
the  value  of  good  upland  prairie  land,''  and,  as  he  testified, 
ascertained  its  value  to  be  $25  per  acre.  Subsequently  he  testi- 
fied that,  at  the  time  he  visited  the  land,  he  made  inquiries  with 
reference  to  ascertaining  the  value  of  good  choice  prairie  land 
there,  and  learned  that  it  was  worth  $35  to  $40  an  acre ;  that 
the  land  purchased  of  defendant  was  then  worth  $10  an  acre ; 
that  he  was  raised  on  a  farm  and  acquainted  with  the  value 
of  land  in  different  states,  and  owned  a  farm  in  Ida  county : 
that  he  knew  of  the  sale  of  no  other  piece  of  land  in  the 
neighborhood  of  the  land  in  controversy,  but  was  in  the 
vicinity  of  this  land  two  days,  talked  with  the  hotel  keeper, 
two  real  estate  men,  who  had  been  buying  land  recently,  and 
a  farmer,  concerning  land  values  there;  that  he  had  never 
seen  these  people  before  or  since  and  that  his  knowledge  of 
the  value  of  land  there  was  merely  what  he  had  heard  and 
from  correspondence  concerning  the  same.  On  cross-exam- 
ination, he  asserted  that  he  was  there  nearly  a  week,  talked 
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with  a  good  many;  that  he  could  not  recollect  all  he  talked 
with,  but  tried  **to  look  up  what  lands  were  worth";  that 
he  wrote  to  the  ''State  Emigration  people  and  got  a  lot  of 
literature  from  them,"  and  also  from  friends  who  had  bought 
in  that  neighborhood,  and  that  he  based  his  estimate  of  the 
value  of  the  land  upon  the  information  he  obtained,  as  well 
as  his  own  observation  and  examination  of  the  soil.  No  argu- 
ment is  required  to  demonstrate  the  correctness  of  the  court's 
ruling  that  the  witness  was  qualified  to  express  an  opinion  as 
to  the  value  of  the  land.  That  much  of  his  information  was 
derived  from  others  is  not  objectionable,  for,  necessarily, 
knowledge  of  values  is  largely  so  acquired  and  the  hearsay 
rule  is  without  application.  3  Chamberlayne  on  Ev.,  Sec. 
2099c;  Jones  on  Ev.  (2d  Ed.)  374. 

II.  Evidence  of  what  defendant  paid  for  the  land  was 
received  over  objection.    The  deed  was  delivered  to  it  on  the 
same  day  it  conveyed  the  land  to  plaintiff,  though  having  con- 
tracted to  purchase  shortly  before.    What  a 

real  estate         tract  of  land  sells  for  about  the  time  of  the 

yalaee :   aell-  .  ,        .  ... 

*^d£a***  *"        transaction  under  investigation  is  competent 

evidence  of  its  market  value  then,  and  there 
was  no  error  in  overruling  the  objection.  Swansan  v.  Uy., 
116  Iowa  304 ;  Dorr  v.  Cory,  108  Iowa  725 ;  Carnego  v.  Cres- 
cent Coal  Co.,  164  Iowa  552. 

III.  Counsel  for  appellant  argues  that  the  court  per- 
mitted plaintiff  to  introduce  evidence  in  chief  concerning 
sales  of  other  lands  near  by  and  the  prices  received.    It  ap- 
pears that  defendant  took  the  deposition  of 

admissibmtr '     one  Lcith,  who  testified  that  the  land  in  con- 
by  party  other 

than  tiAer :       troversy  was  worth  $20  or  $25  per  acre.    On 

order  of  proof.        "^   ^    ^     -r  ^     -r   x- 

cross-examination,  plaintiff  drew  out  of  him 
the  statement  that  prairie  land  in  the  neighborhood  had  sold 
for  $10  or  $11  per  acre.  Though  taken  by  defendant,  the 
deposition  was  read  to  the  jury  by  plaintiff,  and  furnishes  the 
only  ground  for  the  contention.  The  mere  fact  that  a  party 
other  than  the  one  taking  the  deposition  reads  it  in  evidence 
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does  not  change  the  order  of  examining  the  witnescr  nor  trans- 
pose cross-examination  into  direct  examination — and  here  the 
prices  for  which  neighboring  lands  were  sold'  were  ascertained 
on  cross-examination — even  thoagh  the  questions  were  pro- 
pounded by  the  party  subsequently  introducing  the  deposition. 
The  rule  laid  down  in  HubbeU  v.  City  of  Des  Moines,  166 
Iowa  581,  was  not  violated. 

The  record  is  without  error  and  the  judgment  is — Af- 
firmed, 

Deemeb,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Nicholas  Colsch,  Sr.,  Appellee,  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company,  Appellant. 

0ABBIEB8:  Livo  Stock  Shipment— Kon-negUgence  in  Speed  of  Train 

1  — ^Negligence  en  route— Instructions.  Even  though  a  train  carry- 
ing stock  ifl  operated  on  schedule  time  and  at  proper  speed,  yet 
the  carrier  will  be  responsible  in  damages  for  faUure  to  afford 
reasonable  protection  to  the  stock  during  a  long  but  necessary 
delay  at  a  siding.  So  held  where  stock  was  frozen  during  a  long 
delay,  in  an  exposed  condition  at  a  siding.  Separate  instructions 
elaborating  these  two  propositions  are  held  to  be  perfectly  har- 
monious. 

0ABBIEB8:    Live  Stock— Natural  Vices— PezilB  of  Boad— Negligence 

2  of  Shipper.  A  carrier  is  not  liable  for  damages  to  a  shipment  of 
cattle  caused  by  (a)  the  ordinary  perils  of  the  road,  (b)  the 
natural  propensities  or  inherent  vices  of  the  animals,  and  (c) 
the  negligence  of  the  shipper.  Instructions  held  to  properly  pre- 
sent the  doctrine. 

0ABBIEB8:     Live  Stock— ^Damagee  txom  Freeiing — Sufficiency  of 

3  Evidence.  A  finding  that  the  injury  to  cattle  during  shipment 
was'  caused  by  freezing  will  not  be  disturbed  when  the  evidence 

•  thereon  was  in  conflict,  the  record  farther  showing  the  state  of 
the  thermometer  during  one  evening  of  the  shipment  and  that 
the  weather  "was  growing  colder." 

0ASBIEB8:     Live  Stock— Damages  ftom  Freeiing— Notice  to  Oar- 

4  xier — ^Instmctions.  Where,  during  the  shipment  of  cattle,  the 
shipper  told  the  conductor  of  the  condition  of  the  cattle  and  of 
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the  danger  from  freezing,  it  was  proper  to  instruct  the  jury  that 
8ueh  information  was  sufficient  notice  to  the  carrier.  Such  in- 
struction is  not,  in  fairness,  a  misleading  statement  as  to  the 
duty  or  obligation  of  the  carrier. 

EVIDENOE:    Expert  Testimony — OTerloading  Stock  Oars.    Witnesses 

5  familiar  with  the  cars  carrying  the  stock  shipment  in  question 
may  give  their  opinion  as  to  the  number  of  cattle  which  may  be 
loaded  into  a  car  without  overloading  the  same. 

WITNESSES:     Evldeiice  —  Oross-KTaTninatlon  -^  Overloading   Stock 

6  Oars.  An  expert  witness  having  testified  to  the  number  and 
weight  of  cattle  which  could  be  loaded  into  a  certain  car  without 
overcrowding,  held,  he  should  have  been  permitted  on  cross- 
examination,  in  view  of  the  record,  to  testify  as  to  the  number 
of  calves  of  certain  weight  which  he  would  include  in  his  estimate. 
Held,  the  exclusion  of  the  answer  was  nonprejudicial  because  fully 
covered  by  other  witnesses. 

OABBIEBS:    Live  Stock— Dnty  to  Protect — ^Lack  of  Facilities.    Lack 

7  of  equipment  with  which  to  care  for  shipments  of  live  stock 
is  a  poor  excuse  for  the  carrier's  failtire  to  meet  its  obligation. 
So  held  where,  on  account  of  the  lightness  of  business,  the  car- 
rier had  no  engine  at  a  siding,  with  consequence  that  a  shipment 
of  stock  was  long  exposed  to  inclement  weather  and  was  severely 
frozen. 

TRIAL:    Instruction— AsBumptlon  of  Truth  of  Undisputed  Fact.    A 

8  fact,  testified  to  by  an  interested  witness,  and  not  denied,  and 
with  no  attendant  circumstance  casting  doubt  upon  the  matter 
of  veracity,  may  be  treated  in  the  instructions  as  true. 

PBINCIPLE  APPLIED:  Plaintiff  complained  that  his  ship- 
ment of  live  stock  was  sidetracked  for  many  hours  in  inclement 
weather  and  severely  frozen,  because  of  the  failure  of  the  carrier 
to  so  place  the  car  that  the  cattle  could  be  unloaded.  He  testi- 
fied that  on  two  occasions  he  informed  the  carrier's  agent  of 
the  condition  of  the  stock  and  the  necessity  for  protection.  Thid 
statement  was  not  questioned  by  any  witness  or  by  any  circum- 
stance.    Eeld,  the  court  could  well  assume  it  was  true. 

OABBIEBS:    Llye  Stock — Shipper  as  Oaretaker — ^Effect  on  Oarrier's 

9  Possession.  The  fact  that  the  shipper  accompanies  his  shipment 
of  stock  as  a  caretaker  does  not  render  inaccurate  an  instruction 
that  the  stock  was  ^'in  the  possession  and  under  the  control  of 
the  carrier.'' 
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CABBISB8:  live  Stock  Bhlpper's  Knowledge  of  Weatber— Un- 
10  neceeeaiy  Bzposore  to  Weatber  hy  Ouxler.  Irrespective  of  the 
knowledge  of  the  shipper  as  to  the  eondition  of  the  weather  when 
delivering  live  stock  to  the  carrier^  the  carrier  must,  after  re- 
ceiving the  same,  exercise  reasonable  care  to  protect  it  from 
unnecessary  exposure  to  the  weather.  So  held  where  the  carrier 
sidetracked  the  car  and  unnecessarily  exposed  the  stock  for  some 
hours  to  inclement  weather. 

Appeal  from  AUamakee  District  Court. — Hon.  A.  N.  Hob- 
son,  Judge. 

Wednesday,  June  30, 1915. 

Action  to  recover  damages  to  cattle,  consequent  on  de- 
fendant's alleged  negligence,  resulted  in  a  judgment  against 
defendant,  from  which  it  appeals. — Affirmed. 

W.  8.  Hart,  for  appellee. 

Cook,  Hughes  &  Sutherland,  and  H,  H.  StiUwell,  for 
appellant. 

Ladd,  J. — I.  The  issues  are  stated  in  the  opinion  filed  on 
the  former  appeal,  149  Iowa  176.  The  cause  was  again  tried 
in  September,  1911,  and  a  verdict  returned  for  $500.00  as 
damages  aiid  $331.25  interest 

The  first  complaint  is  that  portions  of  instructions  10 

and  13  are  contradictory.    In  the  latter,  the  jury  was  told 

that  there  was  no  evidence  that  the  defendant  agreed  to 

transport  the  carload  of  cattle  from  South 
1 .  Carbisbs  :  llye 

stock  ship-         St.  Paul  to  Lansing  on  a  faster  train  or 

ment :   non-  ^ 

8pS?oMra?n:  schedule  of  time  than  it  did,  or  that  it  was 
routed  toatruc-  °^*  transported  at  proper  speed  or  on  proper 
^®***'  time.    The  former  instruction  reads: 

''If  you  find  from  the  evidence  that  there  was  delay  in 
the  transportation  of  the  cattle,  or  that  plaintiff  complained 
to  the  conductor  in  charge  of  the  train  of  the  condition  of 
the  cattle,  the  defendant  was  in  either  event  required  to 
exercise  ordinary  and  reasonable  care  during  their  delay  and 
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also  while  in  transit  for  their  safety  and  protection.  If  the 
removal  of  the  cattle  from  the  car  during  the  delay  or  at 
any  time  while  in  the  defendant's  possession  was  necessary 
for  their  protection  from  injury,  and  in  the  exercise  of  such 
ordinary  and  reasonable  care  on  defendant's  part  it  was 
possible  to  remove  them,  defendant  was  bound  to  do  so,  and 
was  bound  to  give  them  whatever  attention  was  necessary 
for  their  protection  during  the  whole  time  the  cattle  were 
in  possession  of  defendant.  When  the  defendant  contracted 
to  carry  the  cattle  to  their  destination,  the  law  imposed  upon 
it  an  obligation  to  carry  them  in  a  proper  manner  and  deliver 
them  in  good  condition  considering  the  ordinary  perils  of  the 
road,  and  the  natural  propensities  of  the  animals  themselves, 
and  if  it  failed  to  deliver  them  in  such  condition,  it  is  respon- 
sible in  damages  (if  any)  unless  it  appears  from  the  evidence 
that  such  damages  were  caused  by  the  acts  of  plaintiff,  his 
servants  or  agents,  and  the  burden  of  proof  rests  upon  plain- 
tiff to  establish  by  a  preponderance  of  the  evidence  before 
you  that  defendant  was  negligent  in  these  respects,  and  that 
neither  his  own  acts  or  those  of  his  servants  and  agents  caused 
the  injuries  complained  of." 

One  instruction  merely  advised  the  jury  that  there  was 
no  agreement  with  reference  to  a  faster  train  or  a  faster 
schedule  than  that  at  which  the  cattle  were  carried,  and  that 
the  car  was  hauled  at  a  proper  speed  and  no  more  time  con- 
sumed than  defendant  might  take ;  but  for  all  this,  there  might 
have  been  and  were  in  fact  delays  on  the  way,  especially  at 
Newport  and  River  Junction,  and  the  duty  devolved  on  de- 
fendant to  exercise  the  care  defined  in  the  instruction  at  these 
points.  The  delay  referred  to  in  the  10th  instruction  was  that 
incident  to  the  hauling  of  the  cattle,  as  when  switching  or  in 
making  up  the  train  and  the  like,  while  instruction  13  relates 
to  the  speed  of  the  train  and  whether  it  moved  on  proper  time. 
In  other  words,  the  subjects  are  distinct  and  there  is  no  con- 
flict whatever. 

II.  Exception  is  taken  to  the  last  half  of  liie  10th  in- 
Vql,  in  u.. 
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struction  for  that,  as  is  contended,  '4t  failed  to  point  out  to 
the  jury  that  the  defendant  would  not  be  liable  for  damages 

2.  Cabbibbs  •  lire  ^^®  ^  ^^  ^^^  ^^  ^^®  animals  themselves, 
YicJ?:' m'^us'^*^  ^"^^  *®  fighting,  boring  and  unruliness  of  the 
lUf/ncvIf'^'  animals."  The  carrier  is  not  liable  for  dam- 
shipper.  g^g  occasioned  by  the  natural  propensities 

or  inherent  vices  of  animals  being  transported,  and  this 
instruotion  plainly  recognizes  such  to  be  the  law.  The  obli- 
gation of  the  defendant  to  deliver  in  good  condition  is  lim- 
ited by  exacting  the  consideration  of  the  perils  of  the  road 
and  the  natural  propensities  of  the  animals  themselves,  and 
if,  considering  these,  it  failed  to  deliver  them  in  the  condi- 
tion received,  it  was  responsible  for  the  damages,  unless  these 
were  occasioned  by  the  neglect  of  the  plaintiff  or  his  agent. 
See  Oilbert  Bros.  v.  Ry.,  156  Iowa  440.  Under  the  instruc- 
tion, it  is  only  upon  the  failure  of  the  defendant  to  deliver 
the  cattle  ^4n  such  condition" — ^that  is,  in  as  good  condition 
as  when  received,  considering  the  ordinary  perils  of  the  road 
and  the  natural  propensities  of  the  animals  themselves — and 
the  instruction,  fairly  construed,  proceeds  to  say  that  even 
then  these  may  not  be  recovered  unless  resulting  without  any 
negligence  on  the  part  of  the  plaintiff.  The  instruction  was 
not  likely  to  be  misunderstood  by  the  jury.  Even  though 
a  train  may  move  at  a  proper  speed  and  make  the  trip  on 
scheduled  time,  this  would  in  no  manner  relieve  the  company 
of  the  consequences  of  any  negligence  in  the  manner  of  caring 
for  the  stock  being  transported  during  any  necessary  delay 
at  stations  or  when  moving  on  the  road,  and  this  is  the  pur- 
port of  the  two  instructions. 

III.  The  court  submitted  this  interrogatory  to  the  jury : 

"Was  the  injury  to  the  stock  caused  by  freezing?"     A. 

"Yes."    Api>ellants  contend  that  the  answer  was  contrary  to 

o    r.  ««,.=«-    «•*   tti6  established  facts  and  therefore  evidenced 

agM^from""       ^^^  passion  and  prejudice  that  a  new  trial 

fldl^cy^  of *2^-    slioiild  have  been  awarded.     See  Baldwin  v. 

^*°*^^-  %.,  63  Iowa  210 ;  Spicer  v,  Websier  City, 

118  Iowa  561.    This  inquiry  was  not  limited  to  the  time  the 
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car  was  standing  on  the  sidetrack  at  Newport,  as  is  assumed 
by  appeUant,  but  had  reference  to  the  time  during  transpor- 
tation. Even  if  the  record  at  the  government  weather  office 
at  St.  Paul,  eight  miles  away,  indicated  that  the  thermometer 
registered  from  20  to  26  degrees  above  zero,  there  on  the  side- 
track the  weather  might  have  become  much  colder,  and 
especially  before  reaching  the  destination  at  Lansing.  It 
appeared  that  the  car  containing  the  cattle  was  exposed  to 
a  high  wind  at  Newport  for  thr^  of  four  hours,  with  the 
thermometer  at  from  20  to  26  degrees  above  zero,  and  it  was 
growing  colder;  and  it  stood  on  another  sidetrack  later  on, 
and  even  though  a  couple  of  veterinarians  thought  the  cattle 
could  not  have  frozen,  other  witnesses  testified  that  they  did, 
and  it  seems  hardly  necessary  to  add  that  there  was  sufficient 
evidence  to  sustain  the  finding. 

IV.  In  instruction  9,  the  court  advised  the  jury  that  com- 
plaint to  the  conductor  during  the  progress  of  the  train  was 
sufficient  notice  to  the  company.     This  is  said  to  be  mis- 
leading with  reference  to  the  duty  of  the 
livestock:         Company  and  threw  all  the  burden  on   it. 

damages  from      -kt  a-u*        i.    a  •    ^j   •  •      j.*  133 

freesing:  no-     Nothing  but  a  vivid  imagination  could  draw 

ticc  to  car-  ,    ^  «         1       .  ... 

rier:  instnic-     such  an  inference,  for  the  instruction  is  sub- 

tlona. 

ject  to  no  other  interpretation  than  that  it 
advised  as  to  what  would  be  '^sufficient  notice  to  the  com- 
pany.*' 

y.  Evidence  which  should  have  been  adduced  in  chief 
is  said  to  have  been  introduced  in  rebuttal.  Even  if  this 
were  so,  the  order  in  which  the  evidence  shall  be  received  is 

discretionary  with  the  trial  court,  and  no 

^'  SSeTt?.W       abuse  of  such  discretion  appears  in  this  case. 

loadfng  stock      The  defendant  introduced  evidence  tending  to 

cars. 

show  that  the  car  was  overcrowded  and  that 
this  occasioned  injury  to  part  or  all  of  the  cattle.  On  rebuttal, 
the  defendant  called  witnesses  who  testified  that  they  were 
familiar  with  cars  such  as  that  conveying  the  cattle,  and 
that  62  head  of  cattle,  such  as  those  hauled,  might  be  placed 
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in  a  car  without  overcrowding.  The  objection  seems  to  be 
that  this  was  not  proper  as  expert  testimony,  and  not  based 
on  facts  disclosed.  The  testimony  related  to  matters  not 
familiar  to  the  ordinary  juror.     Witness  Schwartzhoff  was 

asked  this  question:    ''Assuming  62  head  of 

6.  Witnesses  :  •      j  x  j.xi  ■         •        •         « 

evidence:  mixed  westem  cattle,  running  m  sizes  from 

uon :  overload-    calves  of  126  Ibs.  to  1,000  Ibs.  in  medium  flesh, 

and  the  load  weighing  in  the  neighborhood  of 
22,000  lbs.,  would  the  car  be  overcrowded?"  **A.  No,  sir." 
The  witness  had  previously  testified  that  he  had  never  had  any 
difSculty  in  loading  a  car  such  as  that  in  question  above  the 
minimum  capacity  without  crowding  the  stock.  That  he  had 
put  about  26  or  28  thousand  pounds  in  a  car  and  more ;  that 
the  car  would  not  be  overcrowded  when  the  weight  is  less  than 
25,000  lbs.  On  cross-examination  the  witness  was  asked :  ' '  In 
that  assumption,  how  many  calves  would  you  include?"  This 
was  objected  to  on  the  ground  that  the  question  did  not 
inquire  the  number  of  calves,  but  merely  the  number  of  cat- 
tle and  the  gross  weight,  and  the  objection  was  sustained. 
Q.  **You  can  tell  how  many  you  would  include  that  weighed 
1,000  lbs.,  can't  youf "  The  objection  as  incompetent,  irrele- 
vant and  immaterial  was  sustained,  and  another  question  as 
to  how  many  cattle  weighing  800  lbs.  he  would  include  was 
asked,  and  a  like  objection  sustained.  Appellant  contends 
that  an  indefinite  question  was  asked  and  the  defendant  was 
denied  the  opportunity  of  testing  the  accuracy  of  the  testi- 
mony given,  or  the  basis  upon  which  it  rested.  The  objec- 
tions might  well  have  been  overruled.  It  is  to  be  said,  how- 
ever, that  the  witness  had  testified  with  reference  to  weight 
rather  than  number  of  cattle  which  might  be  loaded  in  the 
car,  and  as  other  witnesses  had  gone  over  the  same  ground  in 
cross-examination,  we  are  inclined  to  say  that  the  error  was 
without  prejudice. 

VI.  A  witness  was  asked  this  question:    "Is  Newport  a 
place  at  which  there  is  sufficient  work  to  keep  an  engine  T' 
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An  objection  as  incompetent,  irrelevant  and  immaterial  was 
7.  CABBiKRsrUve  unstained,  and  rightly  so.  The  failure  to 
protect  f"iack^  ^®^P  *^  engine  at  that  place  was  not  alleged 
of  faduues,  ^  ^  ground  of  negligence,  and  whether  it  was 
bound  to  do  any  switching  there  depended  on  the  circum- 
stances, and  not  upon  the  amount  of  switching  to  be  done  or 
whether  it  would  have  been  feasible  for  defendant  to  have 
maintained  a  switching  engine  at  that  point  The  obligation 
of  the  defendant  was  to  exercise  ordinary  care  for  the  pro- 
tection of  the  cattle  in  view  of  the  inclemency  of  the  weather; 
and  if,  in  view  of  having  shunted  the  car  on  the  sidetrack 
at  Newport,  it  was  necessary,  in  order  to  exercise  such  care, 
to  miload  the  stock  or  to  remove  the  car  from  that  locality, 
the  fact  of  not  having  sufScient  business  to  require  the  con- 
stant use  of  a  switch  engine  at  that  place  would  furnish  it  no 
excuse  for  not  meeting  its  obligations.  The  ruling  has  our 
approval. 

VII.  The  court  instructed  the  jury  that  the  undisputed 
evidence  showed  that  the  car  of  cattle  was  in  the  possession 
of  the  defendant  between  three  and  four  hours  at  Newport 

before  being  forwarded,  and  that,  while  there, 
stroctionT  as-  the  plaintiff  notified  an  employee  of  the  de- 
trnth  of  un-       feudaut,  who  was  in  charge  of  the  station, 

dispatcd  fact 

that  the  cattle  were  suffering  and  should  be 
unloaded,  and  advised  that  this  was  suf&cient  notice  to  require 
the  defendant  to  take  such  steps  as  might  be  necessary  to 
protect  such  cattle.  Colsch  testified  to  informing  the  oper- 
ator in  charge  of  the  station  of  the  condition  of  the  cattle  on 
two  different  occasions,  and  demanding  their  removal  from 
the  cars.  This  is  not  denied  by  such  employee  or  any  other 
witness,  and  no  cii*cumstances  casting  doubt  upon  the  testi- 
mony were  proven ;  and  yet  appellant  contends  that,  as  plain- 
tiff was  an  interested  witness,  the  issue  as  to  whether  he  in 
fact  gave  the  notice  ought  to  have  been  submitted  to  the 
jury.  Had  any  facts  been  shown  tending  to  cast  doubt  on 
the  testimony  or  the  veracity  of  the  witness,  a  different  ques- 
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tion  would  be  presented  and  the  authorities  cited  by  api>ellant 
somewhat  in  point  In  Joy  v.  Diefendarf,  130  N.  T.  6,  27 
Am.  St.  484,  evidence  on  the  part  of  the  defendant  was  suf- 
ficient to  warrant  the  conclusion  that  a  note  had  been  obtained 
through  fraud,  and  the  testimony  of  good  faith  on  the  part 
of  the  purchaser  by  the  cashier  of  a  bank,  though  undisputed, 
merely  carried  that  issue  to  the  jury  and  was  in  line  with 
the  authorities  holding  that  testimony,  though  undisputed,  is 
not  conclusive  where  doubt  is  cast  on  the  veracity  of  the  wit- 
ness by  circumstances  appearing  at  the  trial.  That  is  not  the 
situation  here,  and  if  the  jury  had  found  against  the  undis- 
puted evidence  of  notice,  it  would  have  been  good  ground  for 
a  new  trial,  and  therefore  an  issue  was  not  raised  for  the 
jury,  and  the  court  rightly  assumed  the  fact  as  testified  by 
the  witness. 

VIII.  Exception  is  taken  to  the  fourth  instruction,  in 
that  it  recited  that  the  car  of  cattle  was  on  the  sidetrack  at 
Newport  from  about  eight  o'clock  in  the  evening  till  deven- 

•  !!▼  tw^i^ty  o'clock  of  the  same  night,  and  during 
al^^i-etake?^-^  ^^^*  *™®'  ^^  **^^  ^^®  poflsession  and  under 
tiertSS^'  *^^  control  of  the  defendant  as  a  common 
^^^'  carrier. ' '    The  car  was  taken  by  the  defend- 

ant from  the  stockyards  in  South  St.  Paul  a  little  after  seven 
o'clock  in  the  evening.  The  train  stopped  at  Newport,  about 
five  miles  distant,  for  about  four  hours,  and  all  that  this  in- 
struction indicates  is  that  in  the  meantime  the  cattle  were 
in  the  possession  of  the  defendant  as  a  common  carrier.  This 
is  questioned  on  the  ground  that  the  plaintiff  accompanied  the 
car  as  caretaker;  but  that  in  no  manner  relieved  the  defend- 
ant of  its  obligations  as  a  common  carrier.  Appellant  con- 
tends that  the  verdict  was  contrary  to  the  evidence,  and 
therefore  a  new  trial  should  be  granted.  A  review  of  the 
evidence  is  not  necessary,  for  it  leaves  no  doubt  that  there 
was  sufficient  to  carry  the  issues  to  the  jury. 

IX.  Complaint  is  made  of  the  refusal  of  the  court  to 
give  the  following  instruction: 
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"The  plaintiflf  tendered  his  cattle  for  shipment  on  the 
evening  in  question  and  in  doing  so  assumed  the  risk  of  the 
conditions  of  the  weather  at  that  time,  or  such  changes  as 

might  suddenly  occur  by  reason  of  sudden 

^^-  S^atoS':       lowering  of  the  temperature,  therefore,  if  you 

knowledge  of    find  that  the  injury  complained  of  was  due 

necessary  ex-    to  a  suddcn  lowering  of  the  temperature,  or 

posnre  to 

weatber  by       to  the  conditions  of  the  weather  at  the  time 

earrter. 

plaintiff  tendered  the  shipment  to  the  de- 
fendant, then  you  will  find  for  defendant." 

It  is  said  in  support  of  this  that  the  plaintiff,  when  the 
cattle  were  loaded,  was  aware  of  weather  conditions,  and  that 
there  was  no  substantial  change  in  the  weather  after  the  cattle 
were  loaded,  and  the  defendant  was  not  bound  to  keep  an 
engine  at  Newport  so  that  the  cattle  could  be  unloaded.  All 
this  may  be  conceded;  and  yet  the  defendant  had  possession 
of  the  car  as  a  common  carrier  and  was  required  to  exercise 
that  degree  of  care  for  the  protection  of  the  stock  that  a  rea- 
sonable, cautious  and  prudent  man  would  under  like  circum- 
stances. In  switching  the  car  and  shunting  it  on  the  side- 
track, it  was  bound  to  exercise  reasonable  care  in  so  placing 
it  as  not  to  unnecessarily  expose  the  cattle  to  the  inclemency 
of  the  weather  J  and  if  it  did  place  the  car  where  it  was  un- 
necessarily exposed,  it  was  its  duty  to  do  what  was  necessary 
in  the  exercise  of  reasonable  care  to  protect  the  stock  while 
there,  or,  if  the  exercise  of  such  care  so  required,  to  remove  or 
enable  the  caretaker  to  remove  the  cattle  from  the  car  if 
reasonably  essential  for  their  protection.  Even  though  cattle 
might  not  freeze  with  the  thermometer  at  26  decrees  above 
zero,  when  exposed  to  the  wind  moving  at  10  miles  an  hour, 
if  allowed  to  remain  in  such  condition  a  long  time,  we  are  not 
prepared  to  say  that  they  might  not  be  injured  thereby  and 
be  more  likely  to  freeze  on  the  subsequent  journey.  Counsel 
rightly  contend  that  the  company  was  not  required  as  a  mat- 
ter of  law  to  maintain  a  switch  engine  at  Newport,  but  it  was 
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required  to  do  all,  in  the  care  of  the  stock  delivered  to  it  for 
carriage,  reasonable  and  necessary  for  its  proper  care  and 
protection;  and  whether  it  was  bound  to  place  the  car  in  a 
position  where  it  might  be  unloaded,  or  remove  it  from  its 
exposed  condition  in  which  it  had  placed  it,  depended  entirely 
upon  the  ordinary  care  which  was  exacted  from  it.  Of  coilrse, 
there  might  be  circumstances  under  which  cattle  might  freeze 
without  fault  on  the  part  of  the  carrier;  but  in  this  case  it 
was  a  fair  question  for  the  jury  whether  the  defendant  exer- 
cised ordinary  care  in  the  protection  of  the  cattle  during 
transportation,  and  if  it  failed  so  to  do,  whether  the  cattle 
were  injured  and  lost  in  consequence  of  such  omission. 
There  was  no  error,  and  the  judgment  is — Affirmed. 

Deemeb,  C.  J.,  Gayxor  and  Salinqee,  JJ.,  concur. 


W.  H.  Laubschee,  Appellee,  v.  WUiLiAM  Mixell,  Appellant. 

BBOKEBS:  Finding  PuzduuMr— Earning  Ck>mml88ion — Sale  of  Home- 
stead— ^Failure  to  Produce  Spouse.  To  be  entitled  to  a  commlB- 
sion  where  no  sale  or  trade  is  actually  made,  a  broker  employed 
to  find  a  purchaser  or  one  who  wiU  trade  must  do  one  of  two 
things,  to  wit,  (a)  produce  to  his  principal  a  customer  who  is  able, 
ready  and  willing  to  buy  or  trade  on  the  terms  fixed  by  the  prin- 
cipal, or  (b)  take  from  the  customer  a  binding  contract  of  pur- 
chase or  trade.  The  broker  produced  a  husband  owning  and 
occupying  a  homestead,  but  not  the  wife.  Eeld,  commission  not 
earned.    (Sec.  2974,  Code,  1897.) 

PBINCIPLE  APPLIED:  A  broker  was  employed  by  his  prin- 
cipal to  consummate  a  trade  of  the  principal's  farm  for  a  certain 
20  acres  then  occupied  by  a  husband  and  wife  as  a  homestead. 
After  negotiations,  the  broker  brought  the  husband  (who  owned 
the  20  acres)  to  his  principal,  and  the  husband  then  accepted  the 
terms  demanded  by  the  principal,  and  offered  to  enter  into  a  con- 
tract. The  principal  declined.  The  wife  of  the  homestead  owner 
was  not  produced.  She  had  told  the  broker  and  her  husband, 
but  no  one  else,  that  she  was  willing  to  make  the  trade,  and  had 
told  her  husband  he  could  sign  a  contract  for  her.  She  never 
signed  any  contract,  but  would  have  signed  any  necessary  to 
effect  the  trade  on  the  said  terms.    Heldf  commission  w^as  not 
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earned.    See  See.  2974,  Code,  1897,  requiring  eonveyances  of  the 
homestead  to  be  only  by  joint  conveyance  of  husband  and  wife. 

Appeal  from  Cedar  District  Cour*.— Hon.  F.  0.  Ellison, 

Judge. 

Wednesday,  June  30, 1915. 

Action  to  recover  a  commission  alleged  to  have  been 
earned  in  procuring  an  exchange  of  tracts  of  land  resulted  in 
a  verdict  and  judgment  as  prayed.  The  defendant  appeals. — 
Reversed. 

C.  O.  Boling,  W.  O.  W.  Oeiger,  for  appellee. 

J.  C  France,  for  appellant. 

Ladd,  J. — ^Defendant  owned  a  farm  of  140  acres  in  How- 
ard county,  and  the  evidence  was  such  that  the  jury  might 
have  found  that  he  employed  plaintiff  to  procure  an  exchange 

for  a  farm  of  20  acres  near  Mt.  Vernon, 

^'  SS*purchM?r':   owucd  by  John  Ful wider.    After  some  nego- 

mission:  sale     tiations,  the  defendant,  on  Saturday,  offered 

of  homestead :  , 

failure  to  pro-    to  exchange  by   accepting  $14,000  for  his 

duce  spouse. 

land  and  allowing  $11,000  for  that  of  Ful- 
wider.  Fulwider  was  notified  of  this  on  Monday  following, 
and  signified  his  acceptance  of  the  proposition  on  Wednes- 
day, and  offered  to  enter  into  a  contract  stipulating  for  the 
exchange  of  deeds  and  the  payment  of  the  difference  on 
March  1st  following.  Thereupon,  the  defendant  stated  that 
he  would  not  close  the  deal.  The  evidence  disclosed  that  the 
20  acres  of  land  belonging  to  Fulwider  was  occupied  by  him- 
self and  wife  as  a  homestead,  that  his  wife  was  willing  to 
make  the  exchange,  had  so  informed  plaintiff,  and  would  have 
signed  any  contract  presented  for  the  purpose  of  effecting  the 
exchange,  but  had  signified  her  assent  to  the  acceptance  of 
defendant's  offer  to  no  one  except  her  husband,  whom  she 
told  he  could  sign  a  contract  for  her,  but  was  never  requested 
to  sign  a  contract.    She  was  not  at  Tipton  at  the  time  her 
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husband  offered  to  enter  into  the  contract.  On  the  other 
handy  the  defendant  testified  that  he  had  informed  plaintiff 
that  unless  the  deal  was  made  on  Monday,  it  would  be  off,  as 
he  had  to  make  an  answer  to  indicate  what  he  would  do  in 
the  matter  of  an  exchange  with  another  party,  and  that  a 
contract  was  never  tendered  to  him.  It  will  be  observed  that 
no  written  contract  was  entered  into  and  none  tendered  which 
would  be  enforceable. 

Sec.  2974  of  the  Code  provides  that : 

'*No  conveyance  or  incumbrance  of  or  contract  to  con- 
vey or  incumber  the  homestead,  if  the  owner  is  married,  is 
valid,  unless  the  husband  and  wife  join  in  the  execution  of 
the  same  joint  instrument,  whether  the  hometsead  is  exdu- 
lively  the  subject  of  the  contract  or  not,  but  such  contracts 
may  be  enforced  as  to  real  estate  other  than  the  homestead 
at  the  option  of  the  purchaser  or  incumbrancer. 


>» 


This  statute  cannot  be  obviated  by  the  oral  assent  of 
the  wife.  Donner  v.  Bedeiibaugh,  61  Iowa  269;  Siinson  v. 
Richardson,  44  Iowa  373.  It  is  well  settled  that  a  contract 
made  by  the  husband  for  the  disposition  of  the  homestead 
where  the  wife  does  not  join,  cannot  be  specifically  enforced. 
WheeHock  v,  Countfyman,  133  Iowa  289;  Hostetler  v,  Eddy, 
128  Iowa  401.  The  principle  is  well  settled  that  where  an 
agent  undertakes  to  find  a  purchaser  or  one  who  will  ex- 
change properties,  it  is  incumbent  upon  him  to  furnish  a  per- 
son ready,  able  and  willing  to  buy  or  exchange  on  the  terms 
fixed.  To  accomplish  this,  where  the  exchange  or  sale  is  not 
actually  made  and  no  written  contract  entered  into,  the  ven- 
dor and  proposed  purchaser  must  be  brought  together  so  that 
the  principal  may  secure  a  valid  and  enforceable  contract  if 
he  wishes  so  to  do.  The  proposition  should  be  to  the  princi- 
pal, to  the  end  that  the  statute  of  frauds  may  be  obviated 
by  reducing  the  agreement  to  writing.  Beamer  v.  Siuber, 
164  Iowa  309 ;  Johnson  v,  Wright,  124  Iowa  61.  While  the 
plaintiff  procured  Fulwider,  who  was  ready  and  willing  to 
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make  the  exchange,  he  was  unable  to  enter  into  a  valid  con- 
tract so  to  do,  for  that  his  wife's  signature  to  such  contract 
was  essential  to  its  validity  and  she  was  not  present,  nor  did 
he  tender  such  a  contract.  It  is  no  answer  to  say  that  he 
was  entitled  to  a  reasonable  time,  for  there  is  no  showing  that 
he  has  since  tendered  such  a  contract  as  contemplated.  It  is 
suggested  that  the  defendant  based  his  refusal  to  carry  out 
the  deal  on  another  ground,  i.  e.,  that  he  had  wiUidrawn  his 
proposition.  If  this  were  true,  no  such  issue  was  presented  to 
the  jury,  and  the  instructions,  in  so  far  as  not  excepted  to, 
must  be  treated  as  embodying  the  law  of  the  case.  Because 
of  not  having  found  a  purchaser  able  to  enter  into  an  enforce- 
able contract,  the  judgment  is  Reversed. 

Deemer,  C.  J.,  Gaynor  and  Saungeb,  JJ.,  concur. 


W.  L.  Pelton,  Appellee,  v.Ilunois  Central  Railroad  Com- 
pany, Appellant 

MA8TEB  AND  8EBVANT:    Employment  of  Servant — SiiAclent  Evl- 

1  deuce  of — ^Federal  Employer's  Liability  Act.  An  employment 
"in  interstate  commerce"  is  essential  to  the  maintenance  of  an 
action  under  the  Federal  Employer's  LiabUity  Act.  Evidence 
held  sufficient  to  show  that  plaintiff  was  such  employee,  and  not 
a  mere  passenger. 

MASTEB  AND  SEBVANT:    Kules— Practical  Oonstmction  of— Bld- 

2  ing  on  Engine.  A  rule  forbidding  any  person  to  ride  on  an  engine, 
except  employees  in  the  discharge  of  their  duty,  has  no  applica- 
tion to  a  head  brakeman  when  such  place  was  the  customary 
place  where  the  head  brakeman  rode,  when  he  was  directed  by 
the  conductor  to  ride  on  the  engine,  and  such  had  been  the  prac- 
tical  construction   of  the  rule. 

APPEAL  AND  EBBOB:    Inviting  Instmetionr— Estopp^    One  invit- 

3  ing  a  certain  action  by  the  court  must  not  complain  if  the  court 
accepts  the  invitation. 

PRINCIPLE  APPLIED:  Defendant  pleaded  a  so-called  ''as- 
sumption of  risk,"  requested  instruction  thereon  and  one  was 
given  practically  as  asked.    Held,  court  would  not  give  ear  to  the 
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claim  that  the  pleading  added  nothing  to  the  general  denial  be- 
cause it  amounted  to  nothing  more  than  a  superfluous  pleading  of 
''assumption  of  risk  naturally  incident  to  the  work,  regardless 
of  negligence." 

APPEAL  AND  EBBOB:    Pleading — Specifications  of  Negligence— 

4  ProTlng  Others.  Whether  the  failure  to  prove  defendant  guilty 
of  the  particular  negligence  specified,  but  proving  defendant 
guilty  of  another  confessedly  negligent  act,  and  the  proximate 
cause  of  the  injury,  presents  such  exceptional  situation  as  to  justify 
the  affirmance  of  a  verdict  of  recovery,  quaere. 

APPEAL  AND  EBBOB:    Verdict — Support  In  Evidence.    A  verdict 

5  on  fair  conflict  of  evidence  will  not  be  disturbed. 

APPEAL  AND  EBBOB:    Instmctions — Omission  of^Fully  Established 

6  Issue.  The  failure  to  submit  an  issue  fully  determined  and  estab- 
lished by  the  evidence  is  not  error. 

PBINCIPIiE  APPLIED:  In  an  action  for  personal  injury 
under  the  Federal  Employer's  Liability  Act,  the  court  failed,  in 
first  stating  the  issues,  to  require  the  jury  to  find  ''that  plain- 
tiff, in  order  to  recover,  must  show  he  was  employed  in  inter- 
etate  commerce  at  the  time  he  was  injured."  In  a  later  instruc- 
tion the  issue  was  submitted,  but  appellant  claimed  that  this 
amounted  to  no  more  than  an  attempt  to  correct  an  erroneous  in- 
struction by  contradicting  it.  Held,  such  omitted  matter  being 
fully  established  in  the  evidence,  the  court  might  have  peremptorily 
instructed  that  the  same  was  established,  and  therefore  no  prejudicial 
error  occurred. 

DAICAGES:    Excessive  Verdict — ^Personal  Injury.    Verdict  of  $20,000 

7  reduced  by  trial  court  to  $14,000  held  not  excessive  under  facts 
of  instant  case. 

PRINCIPLE  APPLIED:  Plaintiff  injured  in  jumping  from  en- 
gine in  order  to  avoid  collision.  Trial  over  two  years  after  acci- 
dent. Plaintiff  has  a  permanently  stiffened  knee,  a  curvature  of 
the  spine  and  some  paralysis.  Vertebrae  of  spine  forced  out  of 
normal  position,  resulting  in  a  pinching  of  the  nerves.  Unable 
to  walk  without  crutches.  Suffers  from  nervous  disorders.  Earn- 
ing capacity  wholly  destroyed.  Helpless  condition  is  probably 
permanent.  Prior  to  injury  was  earning  from  $100  to  $145  per 
month. 

Appeal  from  Webster  District  Court. — Hon.  R.  M.  Wright, 

Judge. 
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Saturday,  December  19,  1914, 

Rehearing  Denied  Wednesday,  June  30,  1915. 

Action  for  damages  for  personal  injuries  to  an  alleged 
employee.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff.   Defendant  appeals. — Affirmed, 

Kenyan,  KeUeher  &  O'Camwr  and  Price  dc  Joyce,  for 
appellee. 

Helsell  &  Helsell,  for  appellant. 

Evans,  J. — 1.  Action  was  brought  under  the  Federal 
Employer's  Liability  Act.  The  petition  alleged  that  the 
plaintiff  was  a  brakeman  in  the  regular  employment  of  the  de- 
fendant railroad  company,  and  that  he  was  injured  through 
the  negligence  of  the  company.  It  is  also  averred  that  the 
lef  endant  was  then  and  there  engaged  in  interstate  commerce, 
and  that  the  injury  of  the  plaintiff  was  sustained  '^ while 
he  was  employed  by  such  carrier  in  such  commerce."  The 
answer  was  a  general  denial,  and  pleas  of  contributory  negli- 
gence and  assumption  of  risk. 

One  of  the  questions  put  forward  by  appellant  is  whether, 
at  the  time  of  the  injury,  the  plaintiff  himself  was  employed 
by  the  defendant  in  interstate  commerce.  And  this  depends 
,    „  upon  the  question  whether,  at  the  time  of  the 

1.  Masteb  and  -^  ' 

^loyment  of™"     ^J^^»  ^^®  plaintiff  was  employed  in  the 

flc'ent  evidence  ^P^ration  of  the  train  upon  which  he  was 

RmpToyer's*        riding,  or  whether  he  was  riding  thereon  as 

Liability  Act.     ^  passenger  to  Fort  Dodge,  which  was  one  of 

the  terminals  of  his  ordinary  run  as  brakeman.    The  plaintiff 

was  concededly  an  employee  of  the  defendant,  and  had  been 

for  some  years.    He  was  engaged  as  head  brakeman,  and  was 

one  of  a  through  freight  crew.    This  train  crew  consisted  of 

conductor  Emory,  head  brakeman  Pelton,  and  rear  brakeman 

Fuhrman.     The  engine  crew  consisted  of  engineer  Haviland 

and  fireman  Johnson.     The  above  named  generally  worked 
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together  as  one  crew  upon  ''through  freight"  trains.  Their 
run  was  from  Fort  Dodge  to  Council  Bluffs.  The  accident  in 
question  happened  upon  a  passenger  train  and  on  November 
20y  1911.  The  crew  above  named  was  in  chsirge  of  that  par- 
ticulsir  train,  under  special  orders  to  that  effect. 

Whether  such  order  included  the  plaintiff  or  imposed  any 
duty  upon  him  with  reference  to  such  train  is  one  of  the 
questions  raised  in  argument,  the  defendant  contending  that 
there  was  insufficient  evidence  to  support  an  affirmative  find- 
ing on  that  question.  The  defendant  concedes  that  that  par- 
ticular train  was  engaged  in  interstate  commerce  at  the  time. 
But  it  contends  that  the  burden  was  upon  the  plaintiff  to 
prove  that  he  was  engaged  in  such  commerce ;  that  is,  that  his 
employment  related  to  the  operation  of  that  psirticular  train 
at  that  time.  Plaintiff's  counsel  concede  that  this  burden 
is  upon  them,  and  contend  that  the  evidence  is  abundant  to 
support  such  burden.  It  appears  from  the  evidence  that  the 
defendant's  regular  through  passenger  train,  known  as  No.  2, 
was  due  to  leave  Council  Bluffs  for  the  east  about  6  P.  M. 
On  the  day  in  question,  it  was  held  for  a  brief  time  to  await 
the  arrival  of  a  car  over  the  Union  Pacific  Railroad,  which  car 
was  occupied  by  a  company  of  soldiers,  destined  for  some 
eastern  point.  The  delay  in  the  arrival  of  such  car  over  the 
Union  Pacific  was  such  that  the  defendant  company  sent  on 
this  passenger  train  No.  2  without  waiting  for  it.  At  the 
same  time,  it  ordered  a  special  train  to  be  made  up,  for  the 
purpose  of  transporting  the  car  of  soldiers  as  soon  as  it  should 
arrive.  Such  special  train  was  run  as  section  2  of  No.  2.  It 
was  deemed  as  a  first-class  passenger  train,  and  entitled  to  the 
same  rights  and  subject  to  the  same  regulations. 

The  natural  inference  from  the  record  is  that  there  was 
no  regrular  train  crew  available  for  use  upon  this  temporary 
train.  Conductor  Emory  and  his  crew  were  in  Council  Bluffs, 
having  brought  in  a  through  freight  train  the  day  before. 
The  superintendent  of  the  defendant  company,  through  the 
train  dispatcher,  directed  this  crew  to  take  such  train  from 


June  1915]      Pelton  v.  Illinois  Cent.  B.  Co.  95 

Council  Bluffs  to  Fort  Dodge.  There  is  no  substantial  dis- 
pute up  to  this  point.  It  is  the  contention  of  the  defendant, 
however,  that  such  order  of  the  superintendent  did  not  con- 
template the  inclusion  of  the  plaintiff  as  a  member  of  the 
crew,  because  only  one  brakeman  is  included  in  a  passenger 
train  crew,  and  that  the  plaintiff,  as  head  brakeman,  was, 
therefore,  unnecessary  for  the  purpose  of  operating  this  train. 

The  testimony  for  the  plaintiff  tends  to  show  that  he  was 
in  fact  called  out  as  a  member  of  the  crew  by  the  regular 
''caller,"  in  the  regular  way,  and  assigned  to  this  train  as  a 
member  of  such  crew.  Such  call  included  both  the  engine 
crew  and  the  train  crew. 

The  plaintiff  testified  as  follows : 

''I  was  at  my  brother's  residence  at  Council  Bluffs  at 
the  time  of  the  call.  I  was  called  by  the  call  boy  along  about 
6:30  for  7 :30  P.M."  Q.  ''What  call  boy?"  A.  "The  caller 
for  the  Illinois  Central.  I  didn't  know  the  call  boy  only  by 
sight.  I  had  seen  him  before.  I  had  been  called  by  him." 
Judge  HelseU:  "Well,  I  don't  remember  whether  there  is 
anything  more  in  that  answer  but  I  move  to  .strike  out  from 
the  answer  that  part  of  it  which  says  'caU  boy  for  the  Illi- 
nois Central  Railroad'  as  incompetent  and  the  foundation  not 
laid."  (Motion  denied.  Defendant  excepts.)  A.  "I  wasn't 
given  a  specified  time  before  the  departure  of  that  train.  I 
proceeded  from  the  passenger  depot  to  the  yard  office  and 
asked  the  yardmaster  where  my  caboose  was  and  he  told  me 
on  the  main  line.  I  went  to  my  caboose,  took  my  lantern  and 
lit  it  and  went  to  the  roundhouse,  expecting  to  find  my  engine 
there.  The  engineer  and  fireman  were  already  there  and  the 
engine  ready  to  proceed  to  the  depot.  I  threw  the  switch  and 
let  them  out  and  gave*  them  the  signal  to  back  up,  which  they 
did.  I  hadn't  seen  anyone  in  the  meantime,  nor  received  any 
instructions.  I  didn't  see  Mr.  Emory.  Mr.  Fuhrman  wasn't 
there  when  I  left  the  depot.  I  rode  on  the  engine  to  the 
depot,  back  to  the  yard  office  where  we  picked  up  the  caboose. 
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It  was  standing  on  the  main  line  and  had  been  thrown  out 
there  by  the  switch  engine,  I  suppose.  We  coupled  on  to  it 
and  backed  to  the  passenger  station.  I  coupled  it  myself.  I 
rode  back  to  the  depot  on  the  front  end  of  the  caboose.  That 
was  about  7 :00  P.  M.  We  then  came  to  what  we  call  the 
cross-over  switch  near  the  depot,  and  gave  him  a  stop  signal 
and  cut  off  and  lined  the  switch  in  through  the  cut-off  so  he 
could  get  in  on  the  Union  Pacific  transfer,  where  I  knew  that 
the  switch  engine  would  back  in  on  with  the  coach.  That  was 
to  be  put  in  ahead  of  our  caboose.  I  knew  about  the  tourist 
coach  because  I  had  been  told  of  it  by  the  yardmaster.  The 
caboose  was  then  cut  off  from  the  engine.  I  cut  it  off  on  one 
side  of  the  cars  and  let  him  go  ahead  through  the  switch  and 
put  him  on  what  they  call  the  east  main  south  track.  I  mean 
that  I  let  him  head  down  the  track,  that  is,  the  engineer,  W. 
J.  Haviland.  The  fireman  was  C.  0.  Johnson.  After  they 
headed  down  there^  I  lined  my  main  line  switch  back  for  the 
main  line  through  there  and  threw  my  cut-off  switch  so  when 
they  came  down  the  main  line  it  would  be  in  position  for  them 
to  back  up,  when  they  came  in  from  the  cut-off.  After  that, 
I  went  back  to  the  way  car  and  changed  my  clothes.  I  found 
the  rear  brakeman,  Mr.  Fuhrman,  there  changing  his  clothes. 
I  didn't  see  Emory  at  that  time,  it  was  about  7 :40  before  this 
tourist  car  was  brought  back  there  by  the  switch  engine. 
When  they  came  up,  the  Illinois  Central  switch  engine,  lo- 
cated at  Council  Bluffs,  backed  the  coach  in  onto  our  caboose. 
Then  next  I  lined  Mr.  Emory  back  so  he  could  go  out  and  get 
them  started.  I  mean  the  cut-off  switch.  I  then  went  up  and 
talked  to  the  rear  brakeman.  The  switch  engine  went  down 
in  the  yards.  My  engine  was  just  over  the  crossing.  They 
coupled  the  coach  onto  the  way  car.  The  caboose,  coach,  and 
engine,  when  they  were  all  coupled  together,  were  just  a  little 
north  of  the  passenger  station  and  they  departed  from  that 
point.  I  saw  Mr.  Emory  when  he  came  out  with  the  orders 
to  give  to  the  engineer.  I  didn't  see  the  orders  at  all.'*  Q. 
'*What  did  Mr.  Emory,  if  anything,  say  to  yout"    A.  *'  *Qo 
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ride  ahead.'  That  is  an  expression  that  is  used  in  railroad 
parlance  and  means^  to  railroad  men^  to  ride  the  engine. 
Mr.  Emory  was  the  conductor  of  that  train.  He  gave  the  sig- 
nal to  go  and  I  climbed  upon  the  engine  with  the  engineer 
and  firemen.  I  had  not  examined  these  orders.  We  left 
Council  Bluffs  at  8:00  o'clock  P.  M.  I  rode  on  the  engine 
up  to  the  point  of  the  collision."  Q.  "What  were  your  du- 
ties on  this  train f"  (Objected  to,  as  sufficient  foundation  has 
not  been  laid  and  it  calls  for  the  conclusion  and  opinion  of 
the  witness,  a  matter  that  is  one  of  the  issues  to  be  deter- 
mined by  the  jury  in  the  case.)  A.  "The  customary  duties 
are  to  take  my  engine  from  my  train  and  to  bring  my  engine 
from  the  roundhouse  to  the  train."  Senator  Eenyon:  Q. 
"WeU  I  refer  now  to  when  the  train  was  in  operation,  after 
leaving  Council  Bluffs."  A.  "Oh,  take  the  head  end,  if  nec- 
essary, in  case  of  emergency.  I  paid  attention  to  the  train 
as  we  were  running  between  Council  Bluffs  and  Logan.  I 
looked  back  to  see  if  everything  was  all  right,  looked  out  of 
the  cab  window.    I  did  that  occasionally." 

Conductor  Emory  testified  as  follows: 

"Am  now  employed  by  the  Illinois  Central  as  a  freight 
conductor.  Have  been  such  a  conductor  for  15  years.  Be- 
fore that  time,  I  was  a  brakeman.  My  time  is  not  entirely 
taken  up  with  my  work  as  a  freight  conductor.  Sometimes  I 
run  passenger  trains,  sometimes  freight.  I  have  a  certain 
number  of  brakeman  in  my  crew.  I  have  two  brakemen,  as 
a  general  rule.  We  go  together;  but  when  we  are  called  upon 
from  freight  service  to  run  a  passenger  train,  we  do  not  go 
together.  Certainly  not,  if  we  run  a  regular  run,  but  if  we 
run  an  extra  run  we  do.  I  am  sometimes  called  as  a  con- 
ductor to  take  care  of  an  extra  passenger  run.  Running  a 
second  section  of  a  train  is  the  same  thing  as  running  a  pas- 
senger train,  except  that  the  only  difference  is  a  freight  crew 
is  on  it.  When  we  are  running  an  extra,  sometimes  we  take 
our  full  crew  and  sometimes  we  don't.    I  remember  the  occa- 

Vou  171  lA.— 7 
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sion  of  the  accident  concerning  which  the  evidence  has  been 
introduced  here  today.  I  was  the  conductor  of  second  No. 
2.  I  knew  that  I  was  to  be  conductor  when  I  was  called.  I 
wouldn't  say  just  when,  we  were  called  though,  I  think,  at 
about  7 :10.  That  is  done  by  the  call  boy — sometimes  he  calls 
you  by  telephone.  I  think  we  were  called  by  a  telephone  from 
the  caller.  I  didn't  get  any  instructions  as  to  the  calling  of 
the  crew,  with  reference  to  running  the  train.  That  wasn't 
my  business — ^that  was  up  to  the  terminal.  They  probably 
got  their  instructions  from  Fort  Dodge."  Q.  **Is  it  custom- 
ary to  call  a  man  when  he  is  not  needed  for  the  crew?"  A. 
*'WeU,  if  they  wanted  to  get  the  men  here  to  run  it  back, 
they  would  probably  call  all  the  men.  Sometimes  they  just 
dodge  them  around  on  this  16-hour  proposition  and  they  are 
liable  to  split  a  crew  for  something.  It  is  up  to  the  officers. 
We  had  no  order  to  handle  those  men.  Pelton  and  Fuhrman 
were  called  as  the  crew  that  night,  besides  myself.  That  was 
my  crew.  Pelton  had  been  a  brakeman,  I  should  judge,  3  or 
4  or  5  years,  or  something  like  that,  and  Fuhrman  had  been 
a  brakeman  about  the  same  length  of  time.  One  of  those  men 
was  a  rear  brakeman  €tnd  the  other  a  head  brakeman.  The 
duties  of  a  rear  brakeman  would  be  to  light  his  lights  behind 
and  take  care  of  the  caboose,  etc.  In  case  of  a  stop,  he  would 
look  the  train  over  and  go  out  and  flag,  if  it  was  necessary. 
If  the  train  stops  between  stations  in  an  emergency,  the  rear 
brakeman  goes  back  and  flags,  that  is  a  part  of  his  duty,  and 
the  head  brakeman  goes  forward  and  flags,  if  it  is  necessary. 
The  necessity  is  determined  sometimes  by  the  conductor  and 
sometimes  by  the  engineer.  As  a  general  thing,  the  conductor 
has  chfiirge  of  the  train  and  gives  the  orders  with  reference  to 
it  The  conductor  has  the  general  charge  of  the  train  going 
between  stations  on  the  Illinois  Central  Railroad.  He  gives 
the  orders  to  the  men  on  the  train.  This  accident  occurred  on 
the  20th  of  November,  1911,  the  night  I  was  conductor  in 
charge  of  section  2.  Mr.  Pelton  and  Mr.  Fuhrman  were  my 
brakemen.    I  received  some  orders  at  Council  Bluffs." 
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The  superintendent  of  the  defendant  company,  Downs, 
testified  as  follows: 

"A  freight  crew  consists  of  a  conductor  and  two  brake- 
men  with  a  through  freight.  A  conductor  and  three  brake- 
men  on  a  local  freight.  On  some  trains,  a  passenger  train 
crew  consists  of  a  conductor  and  one  brakeman  and  on  some 
trains  more.  On  some  trains  we  have  a  porter.  The  crew 
that  the  second  section  of  No.  2  from  Council  Bluflfs  to  Fort 
Dodge  had  were,  in  the  ordinary  course,  a  freight  crew  but 
this  night  they  were  on  a  passenger  train.  There  are  regular 
and  signed  passenger  crews.  When  one  of  those  men  lay  off, 
or  when  new  trains  are  put  on  temporarily  or  special  train 
run,  often  a  freight  crew  that  has  been  running  in  freight 
service  runs  in  the  passenger  service.  Whether  or  not  the 
whole  crew  goes  to  the  passenger  service,  or  just  enough  of 
the  freight  crew  to  make  a  crew,  would  depend  on  certain  cir- 
cumstances. If  a  freight  crew  consisting  of  a  conductor  and 
two  brakemen  arrived  at  Council  Bluffs  or  Fort  Dodge,  and 
the  superintendent  or  proper  officials  desired  to  run  a  second 
section  of  a  passenger  train  with  a  freight  crew,  and  assum- 
ing that  one  conductor  and  one  brakeman  would  be  suiScient 
for  the  passenger  train,  as  to  what  would  be  done  with  the 
extra  brakeman  would  depend  upon  circumstances.  For  in- 
stance, sometimes  he  might  be  used  on  that  crew  and,  if  there 
was  some  other  services  for  him  to  be  used  for  he  might  be  in 
other  services — freight  services.  Conditions  are  different.  It 
just  depends  on  the  circumstances.  The  conductor  is  in 
charge  of  the  train.  He  has  authority  over  all  members  of 
the  crew,  but  the  engineer  is  equally  responsible  with  the  con- 
ductor so  far  as  the  running  of  the  train,  as  it  affects  train 
rules  and  their  rights ;  but  eliminating  the  fireman  and  engi- 
neer. The  rear  brakeman  reports  to  the  conductor  and  the 
conductor  has  charge.  If  I  wish  to  transfer  a  crew  in  Coun- 
cil Bluffs  that  had  run  down  from  Fort  Dodge  to  the  second 
section  of  a  different  run,  we  would  change  one  conductor  and 
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his  crew  to  section  No.  2.  The  chief  dispatcher  at  Fort  Dodge 
would  issue  a  call  to  the  yardmaster  at  Council  Bluffs.  His 
call  would  be  an  order  that  causes  that  crew  to  take  charge  ot 
that  certain  train  and  take  it  back.  He  says  to  the  yard- 
master:  'That  is  the  crew  that  I  want  on  that  train/  and  the 
ysirdmaster  carries  out  those  instructions  and  sees  that  that 
crew  is  called  and  sees  that  they  are  placed  in  charge  of  that 
train  and  that  the  train  is  ready  to  go.  Sometimes  there  is  a 
record  kept  of  those  calls — I  do  not  know  whether  the  boys 
kept  a  record  in  Council  Bluffs  or  not  Those  calls  are  usu- 
ally transmitted  in  this  way:  The  chief  train  dispatcher 
would  say  to  the  yardmaster:  'I  want  W.  S.  Emory  and  his 
crew'  and  that  is  the  last  of  it  if  Emory  is  there,  and  it 
doesn't  need  any  record." 

The  foregoing  is  a  sufiScient  indication  of  the  general 
nature  of  the  testimony  on  behalf  of  plaintiff  at  this  point. 
We  think  it  is  not  only  quite  abundant  to  support  an  affirma- 
tive finding  that  the  plaintiff  was  employed  by  the  defendant 
at  that  particular  time  in  the  operation  of  such  train,  but  also 
that  it  is  quite  conclusive  on  the  question.  He  was,  therefore, 
necessarily  employed  by  the  defendant  in  interstate  commerce. 
Amibruster  v.  C.  B.  I.  &  P.  By.  Co.^  166  Iowa  155.  The 
fact  that  only  one  brakeman  is  usually  necessary  for  the  oper- 
ation of  a  passenger  train,  or  that  there  was  no  pressing  need 
for  more  than  one  brakeman  for  this  particular  train,  is  not 
a  controlling  fact.  If  the  plaintiff  was  ordered  by  the  direct- 
ing officers  of  the  corporation  to  the  operation  of  this  train 
as  a  member  of  Emory's  crew,  and  if  he  boarded  the  train  in 
obedience  to  such  order,  we  see  no  room  to  claim  that  he  was 
not  employed  in  its  operation,  whether  his  duties  thereon  were 
many  or  few.  That  the  defendant  so  regarded  him  is  indi- 
cated by  the  further  fact  that  it  paid  him  for  the  run  in  pre- 
cisely the  same  manner  that  it  paid  the  other  members  of  the 
crew.  We  hold,  therefore,  that  the  defendant  was  not  entitled 
to  a  directed  verdict  on  the  ground  here  considered. 
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2.  The  plaintiff  rode  upon  the  engine.  It  is  the  conten- 
tion of  the  appellant  that  this  was  done  in  violation  of  rule 
No.  728;  that  it  was  clearly  contributory  negligence,  and 
„    .,  that  it  amounted  to  an  assumption  of  risk  by 

2.  Mastek  and  ^  *' 

ruKs^prac-       plaintiff,  because  he  knew  and  appreciated 
ttoi*o^f??id^   ^^^  danger  in  so  riding.     The  rule  in  ques- 

on  engiiie.  ^j^^^  ^^  ^  foUowS: 

"No  person  will  be  permitted  to  ride  on  an  engine  or 
in  ba^age,  mail  or  express  cars  (except  employees  in  dis- 
charge of  their  duties)  without  a  written  order  from  the  su- 
perintendent." 

The  argument  on  this  point  is  largely  predicated  upon 
the  theory  that  the  plaintiff  was  not  employed  in  the  opera- 
tion of  this  train.  It  is  also  contended  that  even  if  he  were 
so  employed,  he  was  prohibited  by  such  rule  from  riding  on 
the  engine.  It  appears  practically  without  dispute  that  this 
was  the  customary  place  for  the  head  brakeman  of  a  **  through 
freight"  to  ride,  and  that  this  was  the  customary  place  where 
the  plaintiff,  as  head  brakeman,  rode.  He  also  testified  that 
he  was  directed  by  the  conductor  to  "ride  ahead,"  which 
meant  to  ride  upon  the  engine. 

It  is  contended  for  plaintiff  that  he  was  an  employee  en- 
gaged in  the  discharge  of  his  duties  as  such,  and  that  the 
rule  had  no  forbidding  application  to  him.  The  language 
of  the  rule  will  certainly  bear  such  construction.  To  our 
minds,  it  is  the  natural  construction.  The  evidence  also  war- 
rants the  statement  that  such  was  the  practical  construction 
put  upon  the  rule  by  the  defendant  and  its  employees.  We 
think,  therefore,  that  the  rule  in  question  presents  no  impedi- 
ment to  plaintiff's  recovery. 

This  conclusion  renders  it  unnecessary,  also,  to  consider 
the  many  questions  raised  and  argued  relating  to  custom  and 
waiver  of  rules. 

3.  Appellant  complains  of  the  instruction  of  the  court 
on  the  subject  of  assumption  of  risk.    The  point  made  is  that 
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the  defendant  pleaded  no  assumption  of  risk  except  that  which 

3   Appeal  and       inhered  in  the  employment,  and  that  such 

fug^^instruc-**"     P^^*  presented  no  issue  of  fact,  and  that 

tion :  estoppel.    ^^^  ^^^j,^  therefore  erred  in  submitting  the 

question  to  the  jury,  as  though  an  issue  of  fact  were  pre- 
sented. The  record  in  this  respect  presents  a  peculiar  state. 
The  third  division  of  defendant's  answer  was  as  follows: 

Further  answering  the  defendant  says:  **That  at  the 
time  of  the  accident  and  long  before,  the  plaintiff  was  in  the 
employ  of  the  defendant  as  a  brakeman.  That  his  duties 
were  such  as  were  usually  incident  to  such  employment  upon 
a  railroad  train.  That  at  the  time  of  the  accident,  if  engaged, 
as  he  claims  he  was,  in  the  performance  of  any  duty,  it  was 
connected  with  the  running  of  a  passenger  train  where  he  was 
familiar  with  any  and  all  dangers  connected  therewith.  That 
the  accident  happened  at  a  time  when  it  was  bright  moonlight 
and  objects  readily  distinguishable.  That  in  accepting  said 
employment  the  plaintiff  did  so  with  the  knowledge  of  the 
dangers  naturally  incident  to  his  employment,  and  such  other 
dangers  as  were  obvious  and  patent,  and  that  recognizing, 
knowing,  and  appreciating  such  dangers  the  plaintiff  placed 
himself  voluntarily  upon  the  engine  where  his  duties  did  not 
demand  him  to  be,  and  in  a  place  where  he  knew  and  appre- 
ciated and  where  it  was  obvious  and  patent  that  the  position 
assumed  was  the  most  dangerous  place  upon  the  train,  and  re- 
alizing, knowing  and  appreciating  such  dangers  and  the  un- 
usual danger  connected  therewith  and  the  unnecessary  dan- 
ger connected  therewith,  he  accepted  such  employment  and 
assumed  the  risks  that  were  natural  and  incident  and  obvious 
in  said  employment,  and  therefore  waived  any  right  to  re- 
cover by  reason  of  such  continuance  voluntarily  in  the  employ 
of  the  defendant,  and  assumed  all  such  risks  connected  there- 
with." 

In  stating  the  issues  to  the  jury,  the  court  stated  this 
purported  defense  precisely  as  made  in  the  answer.  This 
was  followed  by  instruction  18,  as  follows : 
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*'A  servant  by  entering  or  continuing  in  the  employ- 
ment of  a  master  without  complaint  assumes  the  risks  and 
dangers  of  the  employment  which  he  knows  and  appreciates 
and  which  an  ordinarily  prudent  man  would  have  known 
and  appreciated  if  placed  in  his  situation;  but  he  does  not 
assume  those  risks  which  are  not  necessarily  incident  to  his 
employment  and  which  he  does  not  know  or  the  dangers  of 
which  he  does  not  appreciate.  .  .  .  Now,  in  this  case,  it 
is  for  you  to  determine  from  all  the  evidence  in  the  case, 
whether  or  not  plaintiff  assumed  the  risk.  If  he  did,  he  can* 
not  recover  in  this  case." 

The  argument  for  appellant  is  that  it  did  not  plead 
assumption  of  risk  in  its  true  sense,  but  that  it  pleaded  only 
such  assumption  of  risk  as  inhered  iq  the  contract  of  employ- 
ment; that  there  was,  therefore,  no  issue  to  be  submitted. 
An  examination  of  this  division  of  defendant's  answer,  as 
above  quoted,  satisfies  us  that  it  pleaded  no  defense  whatever, 
and  that  it  could  well  have  been  ignored  by  the  trial  court. 
But  the  defendant  is  in  no  position  to  complain.  Its  answer 
purported  to  plead  assumption  of  risk  as  a  defense.  If  there 
was  no  intention  to  plead  assumption  of  risk  in  its  true  sense, 
as  a  defense,  there  was  no  occasion  for  pleading  it  at  all. 
Dtiffey  V.  Cansolidaied  Block  Coal  Co.,  147  Iowa  225;  Martin 
V,  Light  Compodiy,  131  Iowa  724. 

The  defendant,  however,  did  not  confine  its  pleading  to 
the  assumption  of  risk  incident  merely  to  the  contract  of  em- 
ployment. It  charged  further  that  the  plaintiff  had  assumed 
the  obvious  dangers  and  that  he  assumed  the  risk  in  question, 
because  he  knew  and  appreciated  the  danger  to  which  he  had 
exposed  himself.  It  will  be  noted,  by  comparing  the  pleading 
with  the  instruction  above  quoted,  that  the  trial  court  sub- 
mitted the  question  to  the  jury  precisely  as  the  defendant 
pleaded  it,  and  we  see  no  room  for  complaint  by  the  defendant. 

There  was  another  reference  to  the  subject  in  instruction 
7,  wherein  it  was  stated  that  the  burden  of  proof  as  to  assump- 
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tion  of  risk  was  upon  the  defendant.  Appellant  contends  that 
this  put  a  burden  upon  it  upon  a  question  not  in  issue. 
Whether  the  danger  to  which  plaintiff  was  exposed  was  an 
obvious  one,  and  whether  it  was  one  which  he  appreciated, 
was  a  question  upon  which  the  defendant's  pleading  tendered 
issue,  and  the  defendant  necessarily  tO(^  the  affirmative  of 
the  issue.  The  instniction  of  the  court,  therefore,  upon  this 
subject  was  invited  by  the  defendant,  and  was  consistent  with 
defendant's  pleading.  Furthermore,  the  defendant  requested 
an  instruction  upon  the  subject  of  assumption  of  risk,  by  pre- 
senting a  requested  instruction.  We  see  no  material  difference 
between  the  instruction  requested  by  the  defendant  and  that 
given  by  the  court,  except  that  the  requested  instruction  con- 
tained no  reference  to  the  burden  of  proof. 

4.  It  is  urged  by  appellant  that  the  plaintiff  wholly  failed 
to  prove  the  negligence  specified  in  his  petition,  and  that  the 
trial  court  erred  in  refusing  to  direct  a  verdict  for  the  de- 
^    ,  fendant.      The    accident   which   resulted   in 

4.  Appbal  and 

5g?*  peSfica"  plaintiff's  injury  was  a  head-end  collision  be- 
gem^ :°provfng  twccn  the  passeugcr  train  in  question  running 
others.  ^^^  ^^^  ^  freight  train  running  west.    The 

accident  occurred  at  about  8 :40  P.  M.,  three-fourths  of  a  mile 
east  of  Logan.  When  the  passenger  train  left  Council  Bluffs 
at  about  8 :00  P.  M.,  its  orders  gave  it  a  clear  track  to  run 
without  stop  to  Fort  Dodge,  one  hour  and  twenty  minutes 
late.  A  few  minutes  later,  the  train  dispatcher  gave  an  order 
to  a  west-bound  freight  train  to  meet  the  passenger  train  at 
Logan,  and  gave  such  freight  train  until  8:45  to  clear  the 
track.  This  order  was  never  communicated  to  the  passenger 
train  crew,  ft  could  not  be  communicated  except  by  signals. 
A  proper  signal  was  the  display  of  a  red  light  at  Logan  for 
the  passenger  train. 

It  is  the  contention  of  the  defendant  that  such  red  light 
was  displayed,  and  it  is  also  contended  that  the  testimony  is 
conclusive  to  that  effect.  On  the  other  hand,  it  is  contended 
for  plaintiff  that  a  green  light  was  displayed  at  Logan,  and 
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not  a  red  light  The  green  light  was  a  signal  to  proceed 
The  specifications  of  negligence  charged  in  the  petition  are 
all  grounded  upon  the  failure  of  the  defendant,  through  its 
train  dispatcher,  to  protect  the  passenger  train  against  the 
freight  train,  either  by  appropriate  orders  to  the  freight  train 
or  by  appropriate  signals  to  the  passenger  train.  It  is  the 
contention  of  the  defendant  that  the  testimony  shows  con- 
cluaiTely  that  the  accident  resulted  from  the  negligence  oi 
engineer  Haviland  on  the  passenger  train  in  failing  to  observe 
the  red  light,  and  in  failing  to  see  the  headlight  of  the  freight 
train,  which  was  observable  for  a  distance  of  more  than  twc 
miles,  upon  a  straight  track. 

The  further  contention  is  made  that  the  plaintiff  cannot 
recover,  notwithstanding  the  negligence  of  such  engineer,  be 
cause  he  did  not  specify  such  negligence  of  the  engineer  as 
the  ground  of  defendant's  negligence.  A  peculiar  situation 
is  presented.  The  defendant  was  confessedly  negligent;  and 
yet  it  asks  a  reversal  because  it  was  not  negligent  in  the 
respect  specified  by  the  plaintiff's  petition. 

It  is  undoubtedly  true  that  in  order  to  recover,  the 
plaintiff  must  stand  upon  the  specifications  of  negligence  set 
forth  in  his  petition.  The  purpose  of  requiring  such  specifica- 
tion is  not  to  spread  a  net  to  the  plaintiff,  but  to  enable  the 
defendant  to  know  what  evidence  it  has  to  meet  The  gist  of 
the  action,  nevertheless,  is  the  negligence  of  the  defendant  in 
whatever  form,  and  not  any  particular  specification.  The 
specifications  are  amendable  at  any  time  pending  the  action. 
If  we  were  to  find  that  the  specifications  of  negligence  pleaded 
by  the  plaintiff  were  not  proven,  we  would  still  be  confronted 
with  the  confession  and  contention  of  the  defendant  that, 
though  it  was  not  negligent  through  its  dispatcher,  it  was 
negligent  through  its  engineer,  whose  negligence  caused  the 
accident  The  effect  of  a  reversal  would  be  to  send  the  plain- 
tiff back  to  prove  the  negligence  of  the  defendant  through  its 
engineer,  a  negligence  already  confessed  in  the  record  before 
us.  •  The  situation  is  exceptional,  and  it  may  well  be  doubted 
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whether  a  reversal  tad  a  new  trial  could  be  justified  in  such 
a  ease. 

Turning  to  the  evidence,  however,  both  the  plaintiff  and 
Fuhrman,  the  other  brakeman,  testified  that  they  observed  the 
light  which  was  displayed  at  Logan,  and  that  it  was  the  green 
light,  and  not  the  red  light.  How  it  appeared  to  the  engineer 
can  only  be  a  matter  of  inference,  because  he  was  killed  in 
the  collision.  On  the  other  hand,  testimony  on  behalf  of  the 
defendant  was  to  the  effect  that  the  red  light  was  displayed. 
Explanation  is  also  offered  on  behalf  of  the  defendant  of  a 
possible  mistake  by  the  witnesses  for  the  plaintiff  in  that  they 
had  seen  the  green  light  of  the  Northwestern  Railway  which 
crosses  at  this  point,  and  which  admittedly  displayed  a  green 
.    .««-..     ,«       li&ht  at  that  time.    All  that  concerns  us  now 

6.  Appbal  and  ^ 

S?p?rt'^^i5i-'  ^  ^^^^  *^®  testimony  on  behalf  of  plaintiff 
dence.  clearly  tended  to  support  his  specifications 

of  negligence.  The  trial  court  confined  the  jury  to  the  con- 
sideration of  the  specific  grounds  of  negligence  charged.  The 
question  was,  therefore,  properly  submitted,  and  the  finding 
of  the  jury  thereon  is  conclusive. 

5.  We  have  already  considered  the  evidence  on  the  ques- 
tion of  whether  the  plaintiff  received  his  injury  while  he  was 
employed  by  the  defendant  in  interstate  commerce.  The  ap- 
^    .  pellant  complains  that  the  trial  court  failed 

6.  Appbal  and         ^  ^ 

turns"* oml^"^"  *^  submit  this  question  to  the  jury;  and  that 
litSbfiihS"^  if  it  can  be  said  to  be  submitted  at  all,  it 
iBsue.  ^j^g  g^  j^jjj^  |jy  coutradictoiy  instructions.    It 

must  be  conceded  that  the  trial  court  lost  sight  of  this  element 
of  the  case  in  the  first  eleven  instructions  given.  It  was 
omitted  from  the  statement  of  the  issues.  The  sixth  and 
seventh  instructions  given  were  as  follows : 

(6)  '* Therefore,  gentlemen,  for  the  plaintiff  to  recover 
in  this  action,  he  must  establish  by  a  preponderance  of  the 
evidence  the  following  propositions,  and  if  he  fails  to  estab- 
lish any  one  of  them,  he  is  not  entitled  to  a  verdict  at  your 
hands.  Said  propositions  are:  (1)  That  the  train  on  which 
plaintiff  was  riding  was  at  the  time  of  the  accident  engaged 
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in  interstate  commerce.  (2)  That  the  defendant  did  or  omit- 
ted to  do  at  least  one  of  the  things  charged  by  him  as  con- 
stituting negligence.  (3)  That  in  the  doing  or  omitting  to 
do  this  thing  or  these  things,  defendant  was  in  fact  guilty 
of  negligence,  as  negligence  is  hereinafter  defined.  (4)  That 
the  negligence  of  the  defendant  was  the  proximate  cause  (as 
proximate  cause  is  hereinafter  defined)  of  the  injury  of  which 
the  plaintiff  complains.  (5)  That  he  suffered  some  damages, 
and  the  amount  thereof 

(7)  **If  the  plaintiff  has  established  by  a  preponderance 
of  the  evidence  each  of  the  foregoing  five  propositions,  he 
will  be  entitled  to  your  verdict  unless  the  defendant  has  estab- 
lished by  a  preponderance  of  the  evidence,  the  burden  of 
proof  being  on  it  so  to  do,  that  the  plaintiff  assumed  the  risk, 
as  the  same  is  in  these  instructions  hereinafter  explained, 
of  the  dangers  from  which  the  injuries  he  received  resulted. 
If  the  assumption  of  the  risk  has  been  so  established  by  the 
defendant,  the  plaintiff  cannot  recover  in  this  action.'* 

It  will  be  noted  that  by  these  instructions  the  plaintiff 
was  allowed  to  recover  regardless  of  this  element  of  his  case. 
In  instruction  12,  however,  the  trial  court  defined  interstate 
commerce.    Such  instruction  concluded  as  follows: 

**But  in  order  to  bring  himself  within  the  protection  of 
the  law  with  regard  to  employees  in  interstate  commerce, 
plaintiff  must  show  by  preponderance  of  the  evidence  that 
while  riding  on  said  train,  he  was  an  employee  of  the  railway 
company,  and  was  acting  within  the  scope  of  his  employment'' 

The  question  then  presented  to  us  is  whether  the  por- 
tion of  instruction  12  here  quoted  sufficiently  corrected  the 
oversight  of  the  preceding  instructions,  or  was  it  a  mere  con- 
tradiction thereof?  As  already  indicated,  the  fact  that  plain- 
tiff  was  employed  in  interstate  commerce  was  established. 
Such  a  question  is  usually  a  mixed  question  of  law  and  fact, 
and  often  one  more  of  law  than  of  fact.  The  facts  involved 
in  such  a  question  are  usually  simple.    When  they  appear 
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in  the  record  without  material  dispute,  it  devolves  upon  the 
court  to  construe  the  federal  act  in  its  application  thereto.  So 
in  this  case,  sufficient  facts  are  undisputed  to  bring  the  case 
within  the  federal  act.  The  jury,  therefore,  had  nothing  to 
do  with  the  question.  The  court  could  properly  have  given 
a  peremptory  instruction  thereon.  The  fact  that  it  failed  to 
do  so  and  that  in  the  twelfth  instruction  it  submitted  the 
question  to  the  jury  could  not  be  prejudicial  to  the  defendant. 
The  finding  of  the  jury  could  not  have  been  more  adverse  to 
the  defendant  than  the  peremptory  instruction  would  have 
been. 

6.  It  is  urged  that  the  verdict  was  excessive.  The  verdict 
was  for  $20,000.  It  was  reduced  by  the  trial  court  to  $14,000. 
It  is  urged  upon  us  that  this  amount  is  still  excessive.    The 

injury  was  received  on  November  20,  1911. 

7 .  Damagbs  :  ex- 

ceesive  verdict :   The  trial  was  had  in  April,  1913.    The  plain- 

personal  In-  jr      /  jt 

j^^y-  tiff's  injury  was  caused  by  his  jumping  from 

the  engine  when  the  collision  was  impending.  It  resulted  in 
an  injured  knee  and  an  injury  to  his  spine.  As  a  result,  he 
has  a  permanently  stiff  knee.  He  has  a  curvature  of  the  spine 
and  some  paralysis.  The  vertebrae  of  his  spinal  column  have 
been  forced  out  of  their  normal  position  so  that  they  pinch 
the  spinal  cord  and  impinge  upon  the  spinal  nerves.  He  is 
unable  to  walk  without  crutches.  He  is  suffering  from  serious 
nervous  disorders  as  a  result  of  injuries  to  his  spine.  His 
earning  capacity  is  wholly  destroyed.  Prior  to  his  injury, 
he  was  earning  from  $100  to  $145  per  month.  His  helpless 
condition  is  probably  permanent.  Upon  this  showing,  we 
cannot  say  that  the  amount  of  the  judgment  is  excessive. 

7.  Sixty-one  errors  are  assigned.  We  cannot  consider 
them  all  in  detail.  The  foregoing  comprise  all  the  alleged 
errors  which  are  dealt  with  in  the  brief  and  upon  which  the 
emphasis  of  the  appeal  is  laid.  We  have  considered  all  the 
errors  alleged  and  find  nothing  prejudicial  to  the  appellant. 

The  judgment  below  must  be,  therefore, — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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S.  B.  Stonerook,  Appellant,  v.  Lois  J.  Wisneb  et  al.,  Ap- 
pellees. 

GUABDIAN  AND  WARD:  Sales  Under  Court  Order— Unknown  Ease- 
mentp— Caveat  Emptor.  Caveat  emptor  doctriuo  doc»  not  apply  to 
sales  by  guardians  under  order  of  court. 

PBINCIPLE  APPLIED:  A  guardian  of  a  minor,  claiming  his 
ward  was  the  owner  of  a  certain  lot,  obtained  an  order  of  court 
authorizing  sale.  Plaintiff  bought  in  reliance  on  full  ownership 
in  the  ward.  After  considerable  work  had  been  done  in  erecting 
a  building,  it  was  discovered  that  a  12-foot  easement  across  one 
end  of  the  lot  was  held  by  the  public  for  a  street.  Held, 
such  sales  are  in  a  sense  by  the  court,  or  at  least  are  under 
the  control  of  the  court,  and  that  common  honesty  should  and 
must  prevail  by  granting  an  abatement  on  unpaid  purchase  price. 

Appeal  from  Hardin  District  Court. — Hon.  C.  G.  Lee,  Judge. 

WEDNESDAY,  June  30, 1915. 

Action  in  equity  for  abatement  in  purchase  price  of  a 
certain  town  lot.  Demurrer  to  petition  sustained  and  plain- 
tiff appeals. — Reversed. 

P.  M.  Williams,  for  appellant 

C  A.  Rogers  and  Oeorge  W.  Ward,  for  appellees. 

Ladd,  J. — ^Briefly  stated,  the  petition  makes  a  case  as 
follows :  That  in  August,  1904,  the  guardian  of  Lois  J.  Wis- 
ner,  a  minor,  undertook  to  sell  to  the  plaintiff  the  East  VIj 

of  Lot  8  in  Block  24  in  the  town  of  Iowa  Falls, 
wABD^Iwiwf"*    Iowa;  that  plaintiff  made  such  purchase  for 

under  court  -  i?  •  •         ^v  i_  ^ 

order :  un-         the  purpose  of  improving  the  same  by  erect- 
known  ease*        , 
ment:  cavwt     mg  thereou  a  permanent  jDUsiness  building  to 

cover  its  entire  length  of  132  feet ;  that  said 

guardian,  claiming  his  ward  to  be  the  owner  of  all  said  prop- 
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erty,  obtained  an  order  of  court  authorizing  him  to  sell  the 
same,  and  plaintiff,  believing  and  relying  thereon,  made  the 
purchase  at  the  agreed  price  of  $4,800  and  proceeded  to  ex- 
pend money  in  considerable  sums  in  excavating  the  basement 
story  and  constructing  the  foundations  of  the  new  building, 
when  it  was  discovered  that  12  feet  of  the  rear  end  of  said 
lot  had  been  appropriated  by  or  dedicated  to  the  public  as 
an  alley  or  public  way,  and  that  the  need  made  by  said  guar- 
dian 'conveyed  to  plaintiff  the  title  to  but  120  feet  in  depth, 
instead  of  132  feet.  It  is  further  alleged  that  the  guardian 
and  plaintiff  entered  into  sdid  contract  of  purchase  under  a 
mutual  mistake  as  to  the  title  of  the  ward  in  said  property ; 
that  neither  of  them  knew  or  believed  that  any  part  of  said 
lot  had  been  acquired  by  the  public,  and  entered  into  the 
agreement  of  sale  and  the  subsequent  conveyance  in  good 
faith,  believing  that  the  grantor  waa  conveying  and  the 
grantee  receiving  the  absolute  title  to  the  very  property 
therein  described.  It  is  further  alleged  that  said  mistake  was 
not  discovered  until  the  work  of  constructing  the  building  had 
progressed  to  a  considerable  extent,  putting  plaintiff  to  much 
trouble  and  expense  in  changing  his  building  plans,  and  that, 
under  the  circumstances,  it  was  impracticable  to  put  all  par- 
ties in  statu  quo  by  a  rescission  of  the  purchase.  He  avers 
that  the  lot  as  actually  acquired  by  him  was  worth  at  least 
$1,200  less  than  it  would  have  been  had  he  been  given  title 
to  its  entire  area ;  that  as  a  matter  of  fact,  $400  of  the  agreed 
purchase  price  is  still  unpaid,  and  he  asks  the  court  to  de- 
cree an  abatement  from  the  purchase  price  prox>ortionate  to 
the  loss  in  the  area  of  said  lot,  and  that  the  same  be  applied 
in  satisfaction  or  cancellation  of  the  unpaid  balance  of  said 
price  as  of  the  date  of  such  sale.  The  demurrer  denies  the 
sufficiency  of  the  petition  to  state  a  cause  of  action,  because 
it  appears  that  said  conveyance  was  made  by  the  guardian  of 
a  minor  under  leave  and  order  of  court;  that  the  rule  of 
caveat  emptor  applies  to  purchases  so  made,  and  neither  law 
nor  equity  affords  him  any  remedy  for  loss  or  damage  so 
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sustained.  The  demurrer  was  sustained,  and  plaintiff  elect- 
ing to  stand  upon  his  petition,  it  was  ordered  dismissed,  and 
he  appeals. 

The  ruling  of  the  trial  court  evidently  proceeded  on  the 
theory  that  the  doctrine  of  caveat  emptor  should  be  applied. 
That  doctrine  was  applied  in  Holtzinger  v.  Edwards,  51  Iowa 
383,  where  the  purchase  was  under  an  execution  and  there 
was  a  prior  judgment  lien  which  the  purchaser  failed  to  dis- 
charge, the  court  holding  that,  having  taken  his  chances  in 
buying,  the  purchaser  was  not  entitled  to  relief.  In  Hale  v. 
Marquette,  69  Iowa  376,  the  administrator  sold  certain  land, 
the  plaintiff  being  the  purchaser,  and  it  was  claimed  that 
certain  necessary  parties  were  not  given  notice  of  the  pro- 
ceedings, and  that  therein  there  was  a  breach  of  the  condition 
in  the  deed  that  the  administrator  ''do  covenant  •  .  . 
that  in  conducting  said  sale  I  have  complied  with  all  the 
requirements  of  the  law  and  of  said  court."  It  was  there 
conceded  that  the  doctrine  of  caveat  emptor  applies  in  the 
absence  of  fraud,  and  the  breach  of  the  covenant  was  relied 
on.  The  court  held  that  the  administrator  was  without  power 
to  bind  the  estate  by  any  covenants  in  a  deed ;  that  he  might 
only  sell  such  title  as  the  deceased  debtor  had.  In  Bitter  v. 
Henshaw,  7  Iowa  97,  a  lot  was  sold  under  execution,  and  upon 
its  being  shown  that  a  mortgage  constituting  a  prior  lien  had 
been  foreclosed  and  the  lot  sold  thereunder,  plaintiff  acquired 
no  title  whatever  under  the  sale.  It  was  set  aside,  the  court 
saying  ''the  doctrine  of  caveat  emptor  has  its  legitimate  force 
in  precluding  any  idea  of  a  warranty  by  the  defendant  in 
execution,  or  by  the  sheriff;  but  in  all  the  numerous  cases,  it 
is  not  viewed  as  having  an  application  to  bar  the  creditor  or 
the  purchaser  from  his  appropriate  relief."  Belief  in  event 
of  a  purchaser  at  sheriff's  sale  of  real  estate,  on  which  the 
judgment  is  not  a  lien  at  the  time  of  the  levy,  unknown  to 
the  purchaser,  is  provided  for  in  Sec.  4034  of  the  Code.  See 
also  Rosenberger  v.  Hawker,  127  Iowa  521. 

In  Crawford  v.  Foreman,  127  Iowa. 661,  the  court  held 
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the  doctrine  of  caveat  emptor  applicable  where  the  purchaser 
made  bis  bid  with  full  knowledge  of  the  facts.  In  no  case  iii 
this  state  has  the  doctrine  been  extended  to  guardian  sales. 
Though  without  much  consideration  as  to  whether  applicable, 
it  has  been  applied  in  other  states  in  cases  too  numerous  for 
citation.  This  has  been  on  the  theory  that  the  officer  tenders 
for  sale  the  title  only  which  his  ward  has  to  dispose  of,  and 
that  the  purchaser  must  ascertain  for  himself  what  this  is. 
Another  reason  has  also  been  given,  and  it  is  that,  from  the 
nature  of  the  transaction,  there  is  no  one  to  indemnify  the 
purchaser  for  any  loss  he  may  sustain.  The  Monte  Allegre, 
9  Wheaton  (U.  S.)  616. 

Ordinarily  the  doctrine  is  applicable  only  where  there 
has  been  a  mistake,  for  if  this  were  not  true  there  would  not 
likely  have  been  a  sale,  and  it  is  a  little  difficult  to  under- 
stand how  there  could  have  been  a  mutual  mistake,  such  as 
alleged  in  the  petition  herein,  when  neither  party  had  any 
knowledge  of  the  existence  of  the  easement,  and  the  contract 
contained  no  reference  thereto,  and  was  not  intended  to  have 
done  so.  As  indicated  in  Ritter  v,  Henshaw,  supra,  there  is 
ample  reason  for  not  permitting  this  guardian  to  bind  hia 
ward  with  any  covenant  in  the  conveyance  or  elsewhere,  but 
there  is  every  reason  for  insisting  that  the  guardian,  in  repre- 
senting his  ward,  act  honestly  with  those  with  whom  he  deals, 
and  that  he  convey  precisely  what  he  undertakes  to  sell,  and 
that,  if  he  shall  fail  or  neglect  to  do  so,  the  court  shall  see  to 
it  that  no  advantage  be  taken  thereof.  In  New  York,  the  rule 
of  caveat  emptor  is  not  applied  to  judicial  sales,  the  purchaser 
having  the  right  to  demand  a  marketable  title,  free  from 
reasonable  doubt  as  to  its  validity.  There  he  bids  on  the 
assurance  that  there  are  no  undisclosed  defects  in  the  title, 
and,  of  course,  the  consideration  naturally  is  regulated  by  this 
implied  condition.  Crouter  v.  Crouter,  133  N.  Y.  55,  30  N.  E. 
726.  See  note  to  Peake  v.  Renunck,  33  L.  B.  A.  (N.  S.)  409. 
The  same  rule  seems  to  obtain  in  Maine.  Dresser  v.  Kranberg, 
36  L.  R.  A.  (N.  S.)  1218.    There  is  a  conflict  of  authority  as 
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to  whether  the  doctrine  applies  to  sales  under  decrees  in 
equity,  but  the  great  weight  of  authority  is  to  the  effect,  as 
stated  by  Mr.  Freeman  in  his  note  to  Bums  v,  Hamilton's 
Heirs,  70  Am.  D.  570,  575,  that  "In  equity  sales,  the  pur- 
chaser is  entitled  to  receive  a  title  free  from  equities  and  in- 
cumbrances of  which  he  had  no  notice,  and  if  by  the  sale  he 
will  not  receive  such  title,  he  will  not,  upon  his  making  objec- 
tion, be  compelled  to  complete  the  purchase,  but  will  be  re- 
leased therefrom,  unless  title  be  made  good  or  other  just  relief 
awarded.''  See  cases  collected  in  note  to  Peake  v.  Renwick, 
33  L.  R.  A.  (N.  S.)  409;  Hunting  v.  Walter,  33  Md.  60; 
Bolivar  v.  Zeigler,  9  S.  C.  287.  Contra,  McMamis  v.  Keith, 
49  IlL  388 ;  Owsley  v.  Heirs  of  Smith,  14  Mo.  153. 

It  seems  that  the  doctrine  is  not  extended  to  mistakes 
in  the  quantity  of  land  where  sold  by  the  acre,  even  though 
strictly  applied  to  defects  in  title.  Singleton  v.  Castleman, 
28  L.  E.  A.  (N.  S.)  (W.  Va.)  393.  There  is  a  decided  ten- 
dency in  the  decisions  to  avoid  conclusions  in  the  hard  appli- 
cation of  the  doctrine  in  the  early  cases,  and  to  apply,  where 
possible,  the  more  just  principles  which  obtain  in  sales  under 
decrees  in  equity.  The  reason  ordinarily  stated  for  not  apply- 
ing the  doctrine  in  equity  cases  is  that  the  court  in  a  sense 
is  the  seller  and  controls  the  sale  up  to  the  very  time  the  con- 
veyance is  confirmed.  See  Boorum  v.  Tucker,  51  N.  J.  Eq. 
135.  See  also  cases  collected  in  notes  to  Mount  v.  Brown,  69 
Am.  D.  (Miss.)  362,  368,  and  Bums  v.  Hamilton,  70  Am. 
D.  570,  574.  The  court  in  ordering  a  sale  of  land  by  the 
guardian  exercises  complete  control  over  its  o£Scer  in  mak- 
ing the  sale,  in  deterniining  the  terms  and  the  matter  of  its 
confirmation  and  tHe  reasons  for  declaring  the  doctrine  of 
caveat  emptor  not  applicable  to  sales  under  equity  decrees  are 
precisely  as  persuasive  when  applied  to  guardian  sales  under 
the  orders  of  court.  A  sale  under  partition  proceedings  is 
but  a  mode  by  which  the  parties  themselves,  through  a  statu- 
tory method,  proceed  to  dispose  of  property  for  division  of  the 
proceeds  among  themselves,  and  this  being  so,  the  purchaser 
Vol.  171  u.- 
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has  the  same  equity  against  being  compelled  to  go  on  with 
his  purchase  as  if  the  purchase  had  been  made  by  the  parties 
outside  of  court,  and  for  this  reason,  if  the  purchaser  discov- 
ers the  defect  in  time  to  save  himself,  he  is  not  without  remedy. 
Smith  V.  Brition,  38  N.  C.  347,  42  Am.  D,  175 ;  McMichael  v. 
McMichael,  51  S.  C.  555,  29  S.  E.  403.  In  the  latter  case,  it 
is  said  that ' '  Although  the  sale  in  this  case  was  made  by  the 
sheriff,  yet  it  was  not  a  compulsory  sale  under  process  of  ex- 
ecution, where  the  rule  of  caveat  emptor  does  apply,  but  a 
sale  for  partition  at  the  instance  of  the  parties,  and  must  be 
governed  by  the  same  process  as  applied  to  such  sales  when 
made  by  the  commissioner  in  equity." 

The  guardian  represents  the  interest  of  the  individual 
ward.  The  application  for  the  sale  of  land  is  for  the  interest 
and  advantage  of  such  individual,  and  the  court  can  properly 
direct  a  sale  for  no  other  purpose,  and,  in  so  doing  and  fixing 
the  terms,  it  exercises  complete  control  over  its  officer,  and 
the  sale,  after  made,  may  be  rejected  by  the  court  or  confirmed 
at  its  election.  It  seems  to  be  as  completely  under  the  control 
of  the  court  as  sales  under  decrees  in  equity,  and  precisely 
the  same  reasons  obtain  for  not  applying  thereto  the  doctrine 
of  caveat  emptor.  It  may  be  that,  where  caveat  emptor  ap- 
plies to  sales  under  execution,  and  possibly  to  those  by  an 
administrator,  on  the  ground  also  that  there  is  no  one  to  in- 
demnify the  purchaser  for  any  loss  he  may  have  sustained; 
but  this  is  not  true  with  reference  to  the  sale  of  land  owned 
by  one  under  guardianship.  In  the  latter  case,  there  is  al- 
ways some  one  who,  in  good  conscience,  should  indemnify  the 
purchaser  when  the  sale  is  made  under  such  circumstances  as 
shall  indicate  that  the  purchase  price  in  whole  or  in  part  has 
been  received  for  something  sold  which  did  not  belong  to  the 
ward.  If  it  can  be  said  that,  in  such  a  case,  the  ward,  through 
his  guardian,  should  be  relieved  from  restitution  when  de- 
manded, when  under  like  circumstances  an  adult  would  be 
required  to  return  the  purchase  money  or  a  pro  rata  share 
thereof,  we  have  failed  to  discover  the  reason  therefor.    While 
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the  guardian  should  not  be  held  to  warrant  the  title  of  land 
sold  in  behalf  of  his  ward,  he  should  be  required  by  the  court, 
in  the  interest  of  common  honesty,  to  convey  to  the  purchaser 
what,  in  behalf  of  the  ward,  he  undertakes  to  sell,  and  on 
failure  to  do  so,  should  be  compelled  to  make  proper  repara- 
tion. Here,  according  to  the  allegations  of  the  petition,  the 
lot  was  sold  as  an  ^entirety,  the  easement  was  alike  unknown 
to  the  guardian  and  to  the  purchaser,  and  neither  negotiated 
with  reference  thereto.  It  was  not  disclosed  in  the  records 
of  which  the  abstract  was  an  exemplification,  and  to  permit 
the  ward  to  profit  by  the  sale  of  the  12  feet  which  had  pre- 
viously been  appropriated  as  an  easement  would  be  inconsis- 
tent with  fair  dealing  and  encourage  dishonesty  on  the  part 
of  the  ward.  In  a  sense,  the  court,  as  under  decrees  in  equity, 
is  the  seller,  and  should  see  to  it  that  the  purchaser  receives 
precisely  what  its  officer,  the  guardian,  has  bargained,  espe- 
cially when  the  defect  has  been  discovered  before  the  sale  has 
been  confirmed,  or,  as  in  this  case,  before  the  entire  purchase 
price  has  been  paid.  In  our  opinion,  the  doctrine  of  caveat 
emptor  should  not  be  extended  to  sales  by  guardians  under  the 
order  of  court,  and  on  that  ground  the  demurrer  should  have 
been  overruled. 

The  decree  of  the  district  court  is — Reversed, 

All  the  Justices  concur. 


B.  I.  Wick,  Appellee,  v.  Martin  Beck,  Appellant. 

DIVORCE:  Liability  of  Husband  for  Legal  Services  for  Wife— 
Kecessity  for  Protecting  Wife.  The  liability  of  a  husband,  in  an 
independent  action,  for  legal  services  rendered  for  the  wife  in 
divorce  proceedings  rests  essentially  on  the  fact  of  a  ''neces- 
sity for  the  protection  of  the  wife."  Unless  this  "necessity"  itt 
made  to  appear  in  some  manner,  no  recovery  can  be  had  against 
the  husband.  It  is  not  "necessary"  for  the  protection  of  a 
wife  that  she  be  defended  against  charges  of  misconduct  which, 
are  true. 
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PRINCIPLE  APPLIED:  Independent  action  against  a  hus- 
band for  legal  services  rendered  the  wife  in  divorce  action.  Cause 
ruled  on  demurrer  to  petition  containing  following  allegations: 

' '  That  the  wife  brought  action  for  divorce;  that  the  husband  filed 
answer  and  cross-petition;  (the  grounds  alleged  by  the  parties  do 
not  appear,  except  that  those  aUeged  by  the  husband  were  'such 
as  to  injure  the  name  and  standing  of  the  wife');  that,  in  addi- 
tion to  the  services  performed  in  the  bringing  of  her  action,  the 
attorney  prepared  and  filed,  at  the  wife 's  request,  a  motion  asking 
that  the  cross-petition  be  made  more  specific;  that  he  likewise 
prepared  for  her  an  answer  to  the  cross-petition,  rendered  consul- 
tation services  and  looked  up  her  evidence;  that  thereupon,  the 
wife,  without  the  knowledge  of  her  attorney,  withdrew  her  ap- 
pearance, and  a  divorce  was  granted  to  the  husband;  that  the 
said  attorney  acted  in  good  faith  in  bringing  the  action  and  per- 
forming the  services  for  the  wife;  that  the  wife  had  a  good  cause 
and  sufficient  grounds  for  a  divorce  from  her  husband;  that  said 
services  were  necessary  for  the  protection  of  the  good  name  and 
reputation  of  the  wife  and  to  procure  for  her  from  the  husband 
means  of  support  and  maintenance,  said  husband  having  refused 
to  provide  her  with  the  necessaries  of  life. ' ' 

The  lower  court  ruled  that  plaintiff  (the  attorney)  could  not 
recover  of  the  husband  for  the  services  rendered  in  the  wife's 
original  action^  but  could  recover  for  the  services  rendered  with 
respect  to  the  cross-petition.  The  latter  services  alone  were  in- 
volved in  the  appeal.  Held,  the  petition  not  only  (a)  did  not  re- 
veal any  "necessity  for  the  protection  of  the  wife"  but  (b) 
revealed  the  contrary. 

Note:  The  truth  of  the  charges  against  the  wife,  evidenced 
(a)  by  her  instant  withdrawal  from  the  case  after  they  were 
filed,  and  (b)  by  the  granting  of  the  decree  thereon  to  the  hus- 
band, is  the  deciding  factor  in  the  construction  placed  on  the 
petition. 

Evans,  J.,  specially  concurs.  Deemer,  C.  J.,  Wea.veb  and 
Saunoeb,  JJ.,  dissent. 

Appeal  from  Superior  Court  of  Cedar  Rapids. — Hon.  C.  B. 

Bobbins,  Judge. 

Wednesday,  July  28,  1915. 

Action  by  an  attorney  to  recover  for  legal  services  ren- 
dered the  defendant's  wife  in  an  action  for  a  divorce  brought 
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by  the  husband  against  the  wif  e,  in  which  the  husband  estab- 
lished the  grounds  alleged  for  a  divorce  to  be  true.  From  a 
judgment  in  favor  of  the  plaintiff  for  the  value  of  such  serv- 
ices, defendant  appeals. — Reversed. 

M.  P.  CahiU  and  Leivis  Heins,  for  appellee. 

Crosby  &  Fordyce,  for  appellant. 

Gaynor,  J. — This  is  an  action  to  recover  for  legal  services 
rendered  defendant's  wife  in  an  action  commenced  by  her 
against  her  husband.    The  petition  alleges: 

'  uab?Mt"  of  "That  on  or  about  August  14,  1912,  this 

legal  5«ervices     plaintiff  was  Consulted  in  a  professional  ca- 

for  wife :  ne- 

cewity  for         pacity  by  Ellen  P.  Beck  with  reference  to  the 

protecting  sr         ^      ^  . 

wife.  securing  of  a  divorce  for  the  said  Ellen  P. 

Beck  from  this  said  defendant.  That  thereafter,  and  on  or 
about  the  22d  day  of  August,  1912,  this  plaintiff  brought  an 
action  for  divorce  for  the  said  Ellen  P.  Beck,  and  against 
the  said  Martin  Beck,  in  the  district  court  of  Linn  county, 
Iowa.  That  thereafter  and  on  or  about  the  first  day  of  Sep- 
tember, 1912,  there  was  filed  by  the  defendant  in  said  divorce 
action,  an  answer  and  cross-petition;  that  afterward,  on  or 
about  September  5,  1912,  there  was  prepared  and  filed  a  mo- 
tion to  make  more  specific,  directed  against  the  answer  and 
cross-petition  so  filed,  and  thereafter  this  plaintiff  prepared 
for  the  said  Ellen  P.  Beck,  and  at  her  instance,  an  answer  to 
the  cross-petition  of  the  said  Martin  Beck.  That  afterwards 
the  said  Ellen  P.  Beck  withdrew  her  appearance  in  the  said 
divorce  action,  as  this  plaintiff  is  now  informed,  but  of  which 
fact  he  had  no  knowledge  at  said  time,  and  a  decree  of  divorce 
was  rendered  in  favor  of  the  defendant  on  his  said  cross-peti- 
tion. That  the  allegations  of  the  said  cross-petition  were  such 
as  to  injure  the  name  and  standing  of  the  plaintiff,  Ellen 
Beck,  in  said  divorce  action,  and  that  the  plaintiff  herein 
acted  in  good  faith  in  bringing  the  said  action  for  divorce  for 
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the  said  Ellen  F.  Beck;  was  then  of  the  1)elief,  and  now 
states  the  fact  to  be  that  the  said  Ellen  F.  Beck  had  a  good 
cause  and  sufficient  grounds  for  a  divorce  from  her  husband, 
the  defendant  herein ;  that  all  professional  services,  as  above 
set  out,  were  rendered  by  this  plaintiff  in  good  faith  and  upon 
the  request,  and  at  the  instance  of  the  then  wife  of  the  de- 
fendant herein ;  that  said  services  were  necessary  for  the  pro- 
tection of  the  good  name  and  reputation  of  the  said  Ellen 
F.  Beck,  and  to  procure  for  her  from  this  defendant  means 
of  support  and  maintenance,  said  defendant  having  refused  to 
provide  her  with  the  necessaries  of  life,  and  having  notified 
grocers  and  others  dealing  in  necessaries  to  refuse  to  his  said 
wife  the  right  to  purchase  on  his  credit. 

'*That  the  services  rendered  in  behalf  of  said  Ellen  F. 
Beck  were  reasonably  of  the  value  of  $200,  and  a  more  par- 
ticular statement  of  the  nature  of  the  services  performed  and 
the  value  thereof,  is  the  following,  to  wit : 

August  14,  1912,  to  consultation  and  retainer $25.00 

To  office  consultation  August  15,  16,  17 30.00 

August  21,  to  drawing  petition " 25.00 

September   3,    reading   cross-petition    and   preparing 

motion  to  make  more  specific 40.00 

September  4,  5,  office  consultation 20.00 

To  looking  up  evidence,  consultation,  preparing  answer 

to  cross-petition 60.00 

''That  demand  has  been  made  by  this  plaintiff  upon  the 
said  defendant,  Martin  Beck,  and  also  upon  the  said  Ellen  F. 
Beck,  but  that  neither  party  has  paid  the  said  sum  or  any 
part  thereof,  and  that  the  total  amount  thereof  is  due  and 
unpaid,  and  that  the  said  claim  for  services  is  the  property 
of  this  plaintiff.  Wherefore,  plaintiff  asks  judgment  accord- 
ing to  the  prayer  of  his  original  petition  against  the  said 
Martin  Beck  in  the  sum  of  $200,  with  interest  at  the  rate  of 
six  per  cent,  from  December  24,  1913,  and  for  his  costs  and 
disbursements  in  this  action. '^ 
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The  defendant  filed  to  plaintiff's  petition  the  following 
demurrer : 

(1)  That  the  allegations  of  the  petition  do  not  entitle 
the  plaintiff  to  the  relief  demanded. 

(2)  That  it  is  shown  by  said  petition  that  the  services 
claimed  for  were  performed  at  the  instance  of  Ellen  F.  Beck, 
and  not  at  the  instance  of  the  husband. 

(3)  That  the  petition  shows  that  it  has  been  adjudicated 
that  Ellen  F.  Beck  had  no  valid  cause  for  divorce. 

(4)  That  the  petition  further  shows  that  the  allegations 
of  the  cross-petition  of  Martin  Beck  were  true,  and  that  Mar- 
tin Beck  was  entitled  to  a  divorce. 

(5)  That  the  petition  shows  aflBrmatively  that  the  serv- 
ices rendered  were  not  necessary,  but,  on  the  contrary,  were 
unnecessary. 

The  demurrer  being  submitted,  the  court  sustained  it  as 
to  the  first  three  items  of  plaintiff's  petition,  and  overruled  it 
as  to  the  last  three  items,  thereby  holding  that  the  plaintiff 
could  not  recover  for  services  rendered  in  the  action  for  a 
divorce  commenced  by  the  plaintiff,  but  could  recover  for 
services  rendered  in  the  defense  of  the  cross-petition.  The 
defendant  elected  to  stand  upon  the  demurrer  and  judgment 
was  rendered  for  the  plaintiff  against  the  defendant,  for  the 
amount  of  the  last  three  items,  to  wit,  $120.  Defendant  alone 
appeals. 

The  question  here  is  whether  or  not,  under  the  allega- 
tions of  this  petition,  the  plaintiff  is  entitled  to  recover  for 
services  rendered  in  the  defense  of  the  cross-petition.  The 
petition  filed  by  the  plaintiff  does  not  state  on  what  grounds 
Mrs.  Beck  sought  a  divorce  from  her  husband.  The  only  alle- 
gation is  that  she  filed  a  petition  in  which  she  asked  a  divorce. 
Upon  the  filing  of  such  petition,  the  defendant  appeared  and 
filed  an  answer  and  cross-petition,  in  which  he  asked  a£Srma- 
tive  relief  against  the  plaintiff.  The  petition  does  not  show 
the  grounds  on  which  defendant  sought  in  his  cross-petition 
to  obtain  a  divorce  from  his  wife.    It  appears  that  the  attor- 
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ney  for  Mrs.  Beck  filed  a  motion  to  require  the  cross-petition 
to  be  made  more  specific.  It  does  not  appear  whether  this 
motion  was  sustained  or  overruled.  After  the  filing  of  such 
motion,  the  plaintiff,  as  attorney  for  Mrs.  Beck,  prepared  an 
answer  to  the  cross-petition,  but  it  does  not  appear  that  this 
was  filed.  Thereupon,  Mrs.  Beck  withdrew  her  appearance 
in  the  divorce  action  without  consulting  the  plaintiff  herein, 
and  a  decree  of  divorce  was  rendered  against  her  upon  de- 
fendant's cross-petition.  As  to  the  right  of  the  plaintiff  to 
recover  for  services  rendered  Mrs.  Beck,  in  the  original  pro- 
ceeding commenced  by  her,  we  are  not  concerned,  for  the  rea- 
son that  the  plaintiff  has  not  appealed,  and  the  judgment  of 
the  court,  therefore,  stands  as  a  verity  against  his  right  to 
so  recover.  The  only  question  for  our  consideration  is  whether 
or  not  the  plaintiff  is,  under  the  showing  made,  entitled  to 
recover  for  the  services  rendered  in  defense  of  the  cross- 
petition. 

The  plaintiff  in  this  suit  does  not  state  what  the  allega- 
tions were  on  which  the  defendant  founded  his  right  to  a 
divorce  on  the  cross-petition.  He  assumes  to  say,  and  gives 
it  as  his  opinion,  that  the  allegations  were  such  as  to  injure 
the  name  and  standing  of  Ellen  Beck;  that  he  rendered  the 
services  at  her  request;  that  the  services  were  rendered  in 
good  faith ;  that  they  were  necessary  for  the  protection  of  the 
good  name  and  reputation  of  the  wife.  The  further  allega- 
tions that  it  was  necessary  to  procure  for  her  the  means  of 
support  and  maintenance,  that  the  defendant  had  refused 
to  provide  his  wife  with  the  necessaries  of  life,  and  had  no- 
tified grocers  and  others  to  refuse  his  wife  credit,  relate  to 
the  necessity  for  commencing  the  original  proceeding,  and  so 
avail  the  plaintiff  nothing  here. 

But  two  questions  are  presented  on  this  appeal:  First, 
whether,  under  the  facts  stated,  the  lower  court  should  have 
allowed  the  recovery  against  the  defendant  for  legal  services 
furnished,  under  the  facts  stated  in  the  petition  which  are 
admitted  by  the  demurrer;  second,  whether  appellee's  peti- 
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tion  is  sufficient  in  its  statements  of  fact  to  constitute  a  good 
cause  of  action. 

The  right  of  a  wife  to  employ  counsel  at  the  expense  of  her 
husband,  in  the  prosecution  of  a  suit  for  divorce  against  him, 
has  been  before  this  court  for  consideration  in  many  cases. 
In  Johnson  v,  WUliams,  3  O.  Oreene,  97,  it  was  squarely  held 
that  a  husband  is  not  liable  by  mere  implication  of  law  to  an 
attorney  for  services  rendered  to  his  wife  in  obtaining  a 
divorce.  It  was  there  distinctly  held  that  such  services  were 
not,  in  and  of  themselves,  in  contemplation  of  law,  the  neces- 
saries which  the  marital  relation  bound  the  husband  to  fur- 
nish. At  that  time,  divorce  cases  were  triable  to  a  jury,  and 
the  court  instructed  the  jury  in  the  trial  of  the  cause  that  the 
defendant  was  not  liable  for  professional  services  rendered  to 
the  wife  of  the  defendant  in  procuring  a  divorce  and  alimony, 
if  such  divorce  and  alimony  are  obtained,  unless  he  was  em- 
ployed by  the  defendant,  either  in  person  or  agent,  or  unless 
the  defendant  promised  to  pay,  or  unless  he  was  ordered  to 
pay  for  such  services  by  the  court.  This  instruction  was  ap- 
proved by  this  court,  and  the  court  said:  ''Without  an  ex- 
pressed or  implied  promise  on  the  part  of  the  husband  to  pay 
the  debts  of  the  wife,  he  is  only  bound  for  necessaries." 

In  law,  the  term  ''necessaries"  is  understood  to  mean  not 
only  articles  which  are  of  absolute  necessity,  but  also  such 
things  as  are  suitable  to  the  fortune  and  condition  of  the  per- 
son to  whom  they  are  supplied.  The  court  then  propounded 
this  question:  "Are  the  expenses  incurred  in  canying  on 
a  lawsuit  for  divorce  necessaries,  according  to  the  technical 
meaning  of  the  word!"  and  answered  the  question  by  sa3dng, 
"We  have  not  been  able  to  find  an  author  or  an  adjudicated 
case  that  regards  the  expenses  of  such  suit  in  the  light  of 
necessaries." 

At  common  law,  the  husband  was  bound  to  furnish  the 
wife  with  those  things  which  were  reasonably  suitable  and 
necessary  to  her  fortune  and  station  in  life.  Out  of  this 
duty  grew  the  right  of  the  wife  to  pledge  the  credit  of  the 
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husband  for  these  necessary  things,  whenever  he  failed  to 
make  provision  for  her  in  that  respect.  Out  of  the  duty  grew 
the  obligation  of  the  husband.  Out  of  the  obligation  grew 
the  right  of  the  wife  to  pledge  the  credit  of  the  husband  for 
necessaries.  Beyond  them,  the  wife  had  no  right  to  pledge 
the  credit  of  the  husband.  In  Porter  v.  Briggs,  38  Iowa  166, 
the  question  was  again  before  this  court.  The  opinion  was 
written  by  Judge  Beck.  On  rehearing  and  further  argument, 
a  supplemental  opinion  was  written  by  Judge  Day.  In  this 
case,  the  attorneys  sought  to  recover  for  services  rendered  to 
the  wife  in  defending  her  against  an  action  brought  by  the 
husband  for  divorce  on  the  ground  of  adultery.  It  was  there 
held  that  the  services  rendered  were  necessary  to  establish 
the  wife's  innocence  of  the  crime.  The  same  rule  involving 
the  duty  of  the  husband  to  furnish  the  wife  with  necessaries 
is  here  recognized.  The  difference  in  the  pronouncement  in 
this  case  and  the  Johnson  case,  supra,  if  any  difference  there 
is,  lies  in  the  facts  of  the  case.  The  Porter  case  is  distin- 
guished from  the  Johnson  case,  supra,  in  that  it  was  not  shown 
in  that  case  that  the  services  rendered  were  necessary  for  the 
wife's  protection.  This  Porter  case  rests  the  entire  decision 
upon  the  thought  that  an  attorney  may  recover  for  services 
rendered  in  such  case,  where  it  is  shown  that  the  services 
were  ^necessary  for  the  protection  of  the  rights  of  the  wife. 
It  is  apparent  from  all  the  reasoning  that  this  case  rests  solely 
upon  the  finding  that  the  services  of  counsel  were  necessary 
for  the  protection  of  the  rights  of  the  wife.  Judge  Day,  in 
the  rehearing,  said:  ''That  inasmuch  as  ordinarily  the  hus- 
band possesses  and  controls  their  joint  earnings,  and  the  wife, 
without  pecuniary  means,  would  be  utterly  powerless  in  liti- 
gation with  the  husband,  the  law,  from  a  sense  of  propriety 
and  justice,  implies  a  promise  of  the  husband  to  pay  the  fees 
of  an  attorney  necessary  to  the  protection  of  the  interests  of 
the  wife." 

It  follows  from  the  reasoning  that  it  must  appear  that 
the  services  were  necessary  for  the  protection  of  the  wife. 
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in  order  to  justify  recovery  against  the  husband.  The  mere 
fact  that  a  wife  institutes  a  suit  against  her  husband  does 
not,  in  and  of  itself,  show  that  it  was  necessary  to  do  so  to 
protect  her  rights.  Neither  does  the  mere  fact  that  she  de- 
fends against  a  suit  brought  by  the  husband  against  her 
show  that  it  was  necessary  to  do  so  in  order  to  protect  any 
right  the  wife  had  that  was  involved  in  the  suit  In  this 
case,  it  does  not  appear  that  any  defense  was  interposed  by 
the  wife.  The  charges  are  '*for  reading  the  cross-petition 
and  preparing  motion.''  The  record  does  not  show  that  an 
answer  was  ever  filed  in  the  cause,  or  that  any  defense  was 
made,  or  that  she  had  any  defense  to  the  charges  made  in 
the  cross-petition.  Even  in  the  chancery  court,  the  allow- 
ance of  suit  money  is  largely  under  the  control  and  discretion 
of  the  trial  court.  She  is  entitled  to  an  allowance  when  it  is 
shown  that  such  allowance  is  necessary  for  the  prosecution  or 
defense  of  her  suit.  In  granting  temporary  alimony,  the 
court  cannot  prejudge  the  merits  of  the  controversy. 

Sec.  3177  of  the  Code  provides:  *'The  court  may  order 
either  party  to  pay  the  clerk  a  sum  of  money  for  the  sep- 
arate support  and  maintenance  of  the  adverse  party  and  the 
children,  and  to  enable  such  party  to  prosecute  or  defend 
the  action." 

Sec.  3179  provides:  **In  making  such  orders,  the  court 
or  judge  shall  take  into  consideration  the  age  and  sex  of  the 
plaintiff,  the  physical  and  pecuniary  condition  of  the  parties, 
and  such  other  matters  as  are  pertinent,  which  may  be  shown 
by  afiBdavitS)  in  addition  to  the  pleadings  or  otherwise,  as  the 
court  or  judge  may  direct" 

It  has  been  held  that  it  is  not  necessary,  to  establish  the 
right  to  suit  money,  that  the  application  be  made  to  the 
chancery  court  in  the  first  place.  Where  the  services  secured 
are  necessary  for  the  protection  of  the  wife,  she  may  pledge 
the  credit  of  the  husband  to  that  end.  The  question  was 
again  before  the  court  in  Preston  v.  Johnson,  65  Iowa  285. 
In  this  case,  the  amount  in  controversy  being  $100,  it  was 
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submitted  to  this  court  for  its  determination  upon  the  follow- 
ing question:  '^In  an  action  at  law  against  a  husband  on  an 
implied  promise  to  pay  for  professional  services  rendered  for 
his  wife  in  an  action  by  her  for  divorce,  does  the  necessity 
for  such  services,  or  the  implied  promise  therefrom  by  the 
husband  to  pay  for  the  same  arise  when  the  verified  allega- 
tion of  the  wife,  with  sufficient  corroborating  testimony  of 
others,  would,  without  conflicting  testimony,  entitle  the  wife 
to  a  divorce;  or  is  it  required,  to  establish  such  necessity 
for  professional  services  to  raise  an  implied  promise,  that  the 
truth  of  the  allegations  must  be  established  by  a  preponder- 
ance of  the  evidence?"  The  court  answered  the  question 
by  saying,  ''We  think,  conceding  the  facts  stated  in  the 
question  propounded  to  be  true,  that  a  prima-facie  case  for 
divorce  would  be  made  out  which  would  justify  an  attorney 
in  instituting  action.  The  necessity  for  his  services  would 
then  arise." 

This  case,  too,  recognizes  that  it  must  appear  that  it  was 
necessary  for  the  wife 's  protection  that  the  suit  be  instituted, 
in  order  that  recovery  may  be  had  for  legal  services.  It 
appears  that,  in  this  case,  the  wife  brought  the  action  for  a 
divorce.  The  ground  upon  which  she  predicated  the  right 
does  not  appear  in  the  opinion.  The  opinion,  however,  states 
that  the  action  was  dismissed  by  the  parties  thereto.  It  does 
not  appear  on  what  grounds,  or  for  what  reason,  but  the 
opinion  does  show  that  the  action  was  instituted  in  good 
faith,  for  the  purpose  of  obtaining  a  divorce,  and  we  assume 
that  the  allegations  of  the  petition  showed  a  right  to  a  divorce 
if  proven,  and  that,  after  the  cause  had  been  commenced  and 
the  services  rendered  by  the  attorney,  the  action  was  dis- 
missed by  the  consent  of  both  parties.  While  this  case  does 
not  deal  with  the  subject  fully,  we  think  it  is  in  line  with 
the  thought  expressed  in  the  other  cases  to  which  reference 
has  been  made. 

Where  an  action  has  been  instituted  by  the  wife  to  obtain 
a  divorce  and  she  is  successful,  that  establishes  not  only  the 
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right  to  maintain  the  action,  but  the  necessity  for  it.  A 
divorce  cannot  be  granted  unless  the  statutory  facts  exist 
upon  which  the  right  to  a  divorce  may  be  predicated.  The 
granting  of  a  divorce  establishes  the  existence  of  these  facts, 
and  th^  right  of  the  plaintiflE  to  the  relief  prayed  for.  The 
fact  that  services  were  rendered  by  an  attorney  in  establishing 
this  right  shows  not  only  that  they  were  rendered  for  the  wife, 
but  that  they  were  rendered  in  the  enforcement  of  a  legal  right 
of  the  wife  against  the  husband,  and  that  the  employment  of 
such  counsel  was  necessary  to  the  securing  of  the  right,  and 
this  conclusion  rests  upon  the  doctrine  laid  down  by  Judge 
Day  in  his  opinion  on  rehearing  in  the  Porter  casCy  in  which 
he  says  that  '"as  the  husband  possesses  and  controls  their  joint 
earnings,  and  the  wife,  without  pecuniary  means,  would  be 
utterly  powerless  in  a  litigation  with  the  husband,  the  law, 
from  a  sense  of  propriety  and  justice,  implies  a  promise  on 
the  part  of  the  husband  to  pay  the  fees  of  the  attorneys  neces- 
sary to  the  protection  of  the  interests  of  the  wife." 

In  Shermn  v.  Mdben,  78  Iowa  467,  dealing  with  this 
same  question,  this  court,  after  reviewing  the  prior  cases, 
reached  the  conclusion  that  where  a  wife  commences  and 
prosecutes  an  action  for  divorce  against  the  husband  on  false 
grounds  or  accusations,  and  where  the  suit  is  not  necessary 
for  the  protection  of  the  wife,  her  husband  is  not  liable  for 
attorney's  fees.  In  this  case,  it  was  said,  after  discussing  the 
cases  of  Porter  v.  Briggs  and  Johnson  v.  WiUiams,  supra, 
and  especially  referring  to  the  Porter  case:  **The  holding  of 
the  court  does  not  seem  to  have  been  based  upon  any  abso- 
lute right  of  the  wife  to  recover  because  of  services  rendered 
for  her  in  a  divorce  proceeding,  but  because  she  was  placed 
in  a  position  where  protection  was  necessary."  It  was  fur- 
ther said,  in  substance,  that  in  that  eaOb  the  husband  sought 
a  divorce  from  the  wife  and  charged  her  with  adultery.  On 
the  trial,  her  innocence  was  established,  and  the  court  said: 
"The  holding  in  effect  was  that  where  a  husband  thus 
attempts  to  blast  the  reputation  and  happiness  of  his  wife, 
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the  expenses  for  her  protection  are  chargeable  against  his 
estate  as  necessaries";  and  again  it  is  said  in  that  ease  (mean- 
ing the  Porter  case)  that  where  the  a<:tion  is  not  necessary 
for  the  wife's  protection,  the  husband  is  not  liable.  The 
court  further  said:  ''In  the  case  at  bar,  it  does  not  appear 
that  the  grounds  of  the  wife's  complaints  were  true,  or  the 
expenses  necessary.  We  think  the  rule  announced  in  Johnson 
V.  WiUiams  is  not  overruled  by  the  case  of  Porter  v.  Briggs.*' 

Further  commenting  on  the  case  of  Preston  v,  Johnson^ 
supra,  this  court  said  that  the  point  in  that  case  is  that  the 
necessity  for  professional  services  may  be  determined  from 
the  verified  allegations  of  the  wife,  with  corroborating  testi- 
mony uncontradicted,  and  in  a  trial  to  recover  for  the  serv- 
ices, the  attorney  need  not  show  that  the  wife  was  in  fact  en- 
titled to  a  divorce.  The  decision  goes  merely  to  the  question 
of  how  a  certain  fact  may  be  established. 

Wold  V.  Wold,  124  Iowa  183,  was  an  action  for  a  divorce 
on  the  ground  of  habitual  drunkenness.  There  was  a  decree 
denying  the  divorce.  No  order  for  suit  money  was  made  until 
after  a  trial  upon  the  merits  and  the  judgment  that  the  plain- 
tiff was  not  entitled  to  a  divorce.  This  court  said:  ''The 
court  then  had  no  power  to  make  the  allowance  under  the 
factif  presented  in  the  case."  We  assume  that  this  holding 
was  upon  the  theory  that  the  judgment  against  the  plaintiff 
conclusively  established  that  she  was  not  entitled  to  a  divorce, 
and  that  there  was  no  necessity  for  her  commencing  the  action 
and  the  services  of  the  attorneys  could  not  be  deemed  necefih 
saries  for  which  she  could  pledge  the  credit  of  her  husband, 
or  which  she  could  require  him  to  furnish. 

Gordon  v,  Brackcy,  143  Iowa  102,  involved  the  liability 
of  a  husband  for  wife's  attorney 's  fees  in  an  action  for  divorce. 
It  appears  that  the  wife  brought  an  action  against  her  hus- 
band for  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment endangering  her  life ;  that  proceedings  were  instituted, 
necessary  pleadings  prepared,  and  then,  upon  the  solicitation 
and  request  of  the  husband,  the  wife  dismissed  the  action. 
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The  allegation  of  the  plaintiff  in  the  suit  for  wife's  attorney's 
fees  was  that  he  acted  in  good  faith  in  bringing  the  suit ;  that 
he  then  believed,  and  now  charged  the  fact  to  be,  that  their 
client  had  a  good  cause  of  action  and  a  sufficient  ground  for 
a  divorce  from  the  husband.  A  demurrer  was  interposed  to 
the  petition,  demurrer  was  overruled  and  appeal  taken,  and 
upon  a  hearing  in  this  court,  the  case  was  reversed.  The 
contention  on  the  appeal  was  that,  if  the  wife  has  in  fact  a 
good  ground  for  divorce,  her  counsel  may  hold  her  husband 
liable  for  services,  even  though  the  divorce  proceedings  were 
dismissed,  and  the  divorce  not  granted.  This  court  said: 
'^But  we  do  not  think  this  can  be  allowed.  To  hold  to  such 
a  rule  would  be  to  say  that,  after  an  estranged  husband  and 
wife  have  become  reconciled  to  each  other  and  settled  all  their 
domestic  difficulties,  a  third  party  may  put  the  merits  of 
their  former  family  strife  in  issue,  and  ask  a  jury  to  say  the 
wife  was  entitled  to  a  divorce  which  was  never  granted.  Such 
a  proceeding  is  against  the  policy  of  the  law,  and  ought  not 
to  be  tolerated.  None  of  the  authorities  cited  by  appellant 
go  to  this  extent,  and  we  are  not  disposed  to  establish  such  a 
precedent." 

If  we  assume  that  the  allegations  of  plaintiff's  petition 
above  set  out  were  sufficient,  in  and  of  themselves,  to  show 
that  the  wife  was  entitled  to  a  divorce  from  the  husband  on 
the  ground  of  cruel  and  inhuman  treatment,  and  that  the 
attorney  acted  in  good  faith  in  bringing  the  suit,  and  that  at 
the  time  the  suit  was  brought  the  wife  had  a  good  cause  of 
action  for  a  divorce,  and  sufficient  ground  for  a  divorce,  we 
think  this  case  is  inconsistent  with  the  rule  laid  down  in 
Preston  v.  Johnson,  supra,  for  it  seems  to  be  settled  in  the 
Johnson  case  that,  even  though  the  case  is  dismissed,  if  the 
action  was  brought  in  good  faith  by  the  attorney  for  the  wife, 
and  the  wife  at  the  time  had  good  ground  for  divorce  from 
the  husband,  the  necessity  for  the  services  existed,  and,  the 
action  being  brought  upon  just  grounds,  the  right  of  the 
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attorney  to  compensation  for  services  would  not  be  defeated 
hy  a  subsequent  dismissal  of  the  case. 

Stockman  &  Hamilton  v.  Wh%tm^)r6, 140  Iowa  378,  was  an 
action  to  recover  for  services  rendered  the  wife  in  an  effort 
to  procure  a  divorce.  The  grounds  for  the  divorce  were  cruel 
and  inhuman  treatment.  After  trial  on  the  merits,  plaintiff's 
petition  was  dismissed.  An  action  was  then  instituted  to 
recover  for  services  rendered  the  wife  in  the  action.  The 
court  said:  ''The  decree  of  the  court  was  an  adjudication 
that  the  wife  was  not  entitled  to  a  divorce.  It  was  conclusive 
on  both  the  plaintiff  to  the  suit  and  her  attorneys  that  she 
had  no  grounds  for  a  divorce."  It  appears  that  in  this  case, 
the  attorneys,  in  order  to  bring  their  case  within  the  rule, 
alleged  that  on  behalf  of  the  plaintiff  they  had  appealed  the 
case  to  the  Supreme  Court,  and  that  if  it  had  been  prosecuted 
in  the  Supreme  Court  and  not  dismissed,  they  would  have 
procured  a  reversal.  The  court  held  that  this  allegation  did 
not  avail  them;  that  the  demurrer  only  admitted  what  was 
well  pleaded,  and,  in  effect,  held  that  such  allegation  was  a 
mere  conclusion  of  the  pleader,  a  mere  assumption  that  was 
not  capable  of  proof  under  any  rule,  and  it  was,  therefore,  not 
admitted  by  the  demurrer,  and  it  was  held  that  the  attorneys 
could  not  recover. 

Appellant  relies  mainly  on  Read  v.  Dickinsor^  151  Iowa 
369.  This  was  an  action  in  which  the  attorneys  bringing  the 
action  were  employed  by  a  wife  to  prosecute  an  action  for 
separate  maintenance.  After  the  commencement  of  this  action 
by  the  wife,  defendant  filed  a  cross-petition  for  divorce  on 
the  grounds  of  cruel  and  inhuman  treatment.  The  issues  were 
never  tried.  The  parties  jointly  dismissed  the  action.  The 
attorneys  brought  suit  to  recover  for  services  rendered  in  de- 
fending against  the  cross-petition  for  divorce.  A  demurrer 
was  filed  to  the  petition  and  sustained,  and  on  appeal  was 
reversed.  The  court  said  in  substance:  The  fact  that  the 
parties  jointly  dismissed  the  action  can  make  no  difference 
with  the  plaintiff's  right  to  recover.    The  charges  had  been 
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made  against  the  wife  and  made  public.  She  had  a  right  to 
defend  against  them  and  to  employ  counsel  for  that  purpose. 
The  very  fact  of  dismissal  of  the  cross-petition  is  evidence  of 
its  want  of  merit.  The  holding  of  this  case,  therefore,  is  that 
where  an  action  is  commenced  against  a  wfe,  charging  her 
with  adultery,  cruel  and  inhuman  treatment,  and  drunken- 
ness, or  any  other  charge  that  affects  the  good  name,  reputa- 
tion or  integrity  of  the  wife,  she  may  defend  against  such 
charges,  if  wrongfuUy  brought,  and  that,  although  it  was 
never  tried  and  determined  that  these  charges  were  not  true, 
yet  the  fact  that  the  plaintiff  dismissed  the  case  is  evidence 
of  the  want  of  merit.  The  presumption  is  in  favor  of  inno- 
cence. The  presumption  is  that  the  wife  was  not  guilty  of 
these  heinous  things.  The  charge  was  made  against  her.  The 
presumption  of  innocence  obtaining,  she  had  a  right  to  meet 
and  refute  the  charges.  To  this  end,  she  had  a  right  to 
employ  counsel,  and  the  mere  dismissal  of  the  case  should 
not  embarrass  her  action  in  so  doing.  After  dismissal,  the 
presumption  of  innocence  still  obtains.  The  dismissal  was, 
in  fact,  an  admission  of  the  want  of  merit  in  the  husband's 
claim.  It  may  be  that  the  case  was  dismissed  because  of  the 
defense  interposed.  It  follows,  therefore,  that  upon  the  filing 
of  the  petition  it  became  necessary  for  her  protection  that  a 
defense  be  made,  and,  being  necessary,  the  right  to  pledge 
her  husband's  credit  in  securing  this  grew  out  of  the  relation- 
ship of  husband  and  wife. 

Underlying  all  these  decisions  is  the  thought  that,  in 
proceedings  for  a  divorce,  whether  commenced  by  or  against 
the  wife,  it  must  appear  that  the  prosecution  or  defense  was 
necessary  for  her  protection  before  the  husband  can  be  made 
liable  for  the  services  of  the  attorney  in  the  cause.  Any 
other  rule  would  lead  to  serious  complications  and  embar- 
rassments, and  would  not  be  just  or  equitable  between  the 
parties.  To  hold  that  a  wife  can  commence  a  suit  against  her 
husband  for  a  divorce,  without  legal  grounds  therefor,  and 
compel  the  husband  to  pay  attorneys'  fees  incurred  by  her 
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in  the  prosecution  of  the  suit,  whether  she  afterwards  dismiss 
the  suit,  or  whether  it  is  adjudged  against  her,  would  not  be 
consonant  with  reason  or  the  policy  upon  which  the  rule  of 
necessaries  rests.  Or  to  permit  her  to  make  a  defense  at  the 
expense  of  the  husband  where  no  defense  exists,  and  where, 
by  reason  of  the  absence  of  defense,  no  necessity  therefor 
exists,  would  be  to  permit  her,  out  of  malice  or  caprice,  to 
involve  the  husband  in  large  expense  with  no  corresponding 
good  to  the  wife,  and  without  necessity  therefor.  Where  she 
prosecutes  or  defends,  the  judgment  entered  is  conclusive  as 
to  the  existence  or  nonexistence  of  the  facts  upon  which  the 
suit  is  predicated,  or  the  defense  rests,  and  her  failure  to 
establish  her  claim,  or  a  failure  of  the  attorney  in  the  suit 
for  attorney's  fees  to  show  the  existence  of  just  cause  and 
necessity  for  the  suit  or  defense,  defeats  his  right  to  recover. 
If  the  wife  pleases  to  indulge  in  this  sort  of  pastime,  she  must 
do  so  at  her  own  expense.  She  cannot  pledge  the  credit  of 
her  husband  to  that  end. 

While  this  court  is  committed  to  the  doctrine  that  an 
attorney  employed  by  a  wife  in  good  faith  to  prosecute  a  suit 
for  divorce,  where  it  is  shown  that  the  necessity  for  the  suit 
in  the  interest  of  the  wife  exists,  may  recover  on  the  grounds 
that  the  husband  is  liable  for  necessaries  furnished  the  wife, 
and  while  she  may,  when  sued  for  a  divorce,  defend,  where  it 
is  shown  that  it  is  necessary  to  do  so  for  her  protection,  we 
think  the  rule  ought  not  to  be  extended  beyond  the  holding 
now  made. 

The  holding,  then,  is  that,  to  entitle  an  attorney  to  re- 
cover for  services  rendered  the  wife  in  divorce  proceedings, 
it  must  appear  that  such  services  were  necessary  for  the  pro- 
tection of  the  wife. 

Courts  are  not  agreed  upon  this  question.  There  is  con- 
flict among  the  authorities  on  the  primary  question  of  the 
husband 's  liability  for  counsel  fees  incurred  by  a  wife  in  pro- 
ceedings for  a  divorce,  whether  she  be  plaintiff  or  defendant 
The  following  cases  hold  that  there  is  no  liability,  and  hold 
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this  without  qualification  that,  even  on  the  ground  of  neces- 
saries, if  such  a  necessity  exists,  there  is  no  liability.  Pear- 
son V.  Darringion,  32  Ala.  227 ;  Dow  v.  Eysier,  79  HI.  254 ; 
McCuUough  v.  Bohinson,  2  Ind.  630  (Carter's  Reports) ; 
¥eiser  v.  Lowe,  50  Neb.  310,  69  N.  W.  847 ;  Morrison  v.  Holt, 
42  N.  H.  478 ;  Wing  v.  Hurlbturt,  15  Vt.  607,  40  Am.  D.  695. 
In  this  last  case  it  was  said: 

''The  husband  is  liable  for  necessaries  furnished  his  wife, 
under  such  circumstances  that  it  may  be  presumed  he  would 
have  consented ;  but  this  usually  means  necessary  meat,  drink, 
clothing,  medicine,  etc.  When  he  turns  her  out  of  doors, 
without  fault  on  her  part,  or  she  is  compelled  to  abandon  his 
house  on  account  of  his  cruelty,  she  carries  with  her  a  credit 
for  such  necessary  articles  as  may  be  essential  to  her  main- 
tenance and  support  and  everything  necessary  for  her  safety 
and  preservation.  For  this  purpose,  legal  assistance  has  been 
deemed,  in  some  cases,  to  come  within  the  meaning  of  neces- 
saries, for  which  the  husband  is  liable.  To  exhibit  articles  of 
peace  against  him,  to  lay  him  under  bonds  to  keep  the  peace 
towards  her,  is  necessary  for  her  personal  security,  to  protect 
her  from  personal  violence.  This  was  the  decision  of  Lord 
EUenborough  in  the  case  of  Shepherd  v,  MackouZ,  3  Gamp. 
326.  When  the  wife  was  compelled  to  institute  proceedings 
against  him  in  law  and  equity,  to  compel  him  to  furnish  her 
with  support  and  maintenance,  the  legal  assistance  furnished 
was  deemed  necessary,  for  which  the  husband  was  made  liable. 
...  In  all  such  cases,  it  is  for  the  jury  to  determine 
whether  her  treatment  was  such  as  t6  justify  any  person  in 
furnishing  her  with  support  or  legal  assistance  contrary  to 
the  wishes  of  the  husband.  .  .  .  But  to  dissolve  the  bonds 
of  matrimony  between  them  on  her  request,  or  to  resist  his 
petition  for  that  purpose,  cannot  be  considered  as  necessary 
for  her  safety  or  preservation  so  as  to  entitle  her  to  procure 
professional  assistance  therefor,  on  his  credit  and  at  his  cost 
No  case  is  found  where  this  was  ever  attempted. ' ' 
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See  Isbell  v.  Weiss,  60  Mo.  App.  54;  Morrison  v.  Holt, 
42  N.  H.  478,  80  Am.  D.  120 ;  Kincheloe  v.  Merrinum,  54  Ark. 
557,  26  Am.  St.  60. 

In  Morrison  v.  Holt,  supra,  the  court  said : 

**If  a  husband  does  not  himself  provide  for  a  wife's  sup- 
port, he  is  liable  for  necessaries  furnished  her,  even  though 
against  his  orders.  He  is  also  liable  for  legal  expenses,  where 
the  conduct  of  the  husband  has  rendered  them  necessary  for 
the  personal  protection  and  safety  of  the  wife.    .    •    • 

**In  order  to  charge  the  defendant  in  the  present  case 
(an  action  to  recover  attorneys'  fees  in  a  divorce  suit),  it  is 
not  sufficient  for  the  plaintiff  merely  to  show  that  the  defend- 
ant's misconduct  gave  occasion  for  the  proceedings  instituted, 
but  it  must  also  appear  that  those  proceedings  were  necessary 
for  the  personal  protection  and  safety  of  the  wife.  .  .  . 
The  proceedings  here  were  not  had  for  her  present,  or  even 
future,  support  as  defendant's  wife,  but  were  intended  to 
dissolve  the  marriage  contract  and  release  her  from  the  posi- 
tion of  wife  to  the  defendant,  because  of  his  past  misconduct ; 
they  looked  not  to  protection  from  any  present  or  future  act 
of  her  husband,  but  merely  to  the  enforcement  of  a  right  to 
a  change  of  future  condition,  that  she  claimed  had  arisen  from 
his  previous  fault.  It  has  not  been  the  policy  of  our  law  to 
imply  from  the  marital  relation  any  authority  in  the  wife  to 
bind  the  husband  for  the  expense  of  such  proceedings;  her 
implied  authority,  where  it  exists,  seems  to  arise  from  the 
relation,  if  not  as  an  incident  essential  to  its  preservation, 
certainly  as  a  consequence  of  its  continued  existence,  and  not 
as  a  i)ower  reserved  for  its  destruction.  It  is  said  that  4t  is 
never  necessary  for  the  safety  of  the  wife,  as  such,  to  obtain 
a  divorce  from  her  husband  or  resist  his  obtaining  one  from 
her.'    .    .    . 

"Upon  the  principles  of  the  common  law,  the  defendant 
is  not  liable  in  the  present  case.    ...    It  does  not  follow 
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that  because  the  wife  may  have  a  right  to  a  divorce,  the  hus- 
band is  bound  to  furnish  the  means  to  obtain  it." 

In  Kincheloe  v,  Merrirrum,  supra,  it  was  said,  in  a  case 
involving  the  question  under  consideration  here:  **We  can- 
not well  understand  how  a  suit  for  divorce  could  be  neces- 
sary, or  actually  afford  protection  to  the  wife  against  per- 
sonal abuse  on  the  part  of  the  husband." 

See  also,  Clarke  v.  Burke,  65  Wis.  359,  56  Am.  Rep.  631. 

Wisconsin  had  a  statute  under  which  the  court  might 
require  the  husband  to  i>ay  sums  of  money  for  the  support  of 
the  wife  and  to  enable  her  to  carry  on  an  action  for  divorce. 
The  court,  commenting  on  the  statute,  said  that  ''the  right  to 
such  suit  money,  as  well  as  alimony,  is,  under  the  statute, 
wholly  within  the  sound  discretion  of  the  court.  Such  was 
undoubtedly  the  rule  in  the  ecclesiastical  courts  of  England. 
But  this  is  an  action  at  law.  It  invokes  no  discretionary  aid, 
and  there  is  no  authority  in  this  action  to  exercise  any.  If 
the  plaintiffs  can  recover,  it  is  because  they  have  a  valid  claim 
against  the  husband,  as  a  matter  of  right.  There  is  no  pre- 
tense of  any  express  promise  or  agreement  on  the  part  of  the 
husband  to  pay  the  plaintiffs  for  the  services  rendered.  There 
is  no  claim  that  the  wife  had  any  express  authority  to  bind 
her  husband  to  make  such  payment.  The  simple  claim  is  that 
the  services  rendered  were  necessary  to  protect  the  peace, 
comfort,  and  rights  of  the  wife,  and  hence  there  was  in  law 
an  implied  promise  on  the  part  of  the  husband  to  pay."  The 
court  passing  upon  the  question  said:  **The  reasons  for  not 
allowing  actions  at  law  for  such  services  in  actions  for  divorce 
are  aptly  stated  by  the  Connecticut  case  (citing  Skelton  v. 
Pendleton,  18  Conn.  417,  423),  in  which  it  is  said:  'The 
duty  of  providing  necessaries  for  the  wife  is  strictly  marital, 
and  is  imposed  by  the  common  law  in  reference  only  to  a 
state  of  coverture,  and  not  of  divorce.  By  that  law,  a  valid 
contract  of  marriage  was  and  is  indissoluble,  and  therefore 
by  it,  the  husband  could  never  have  been  placed  under  obliga- 
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tion  to  provide  the  expenses  of  its  dissolution.  Such  an  event 
was  a  legal  impossibility.  Necessaries  are  to  be  provided  by 
the  husband  for  his  wife,  to  sustain  her  as  his  wife,  and  not 
to  provide  for  her  future  condition  as  a  single  woman  or  per- 
haps as  the  wife  of  another  man,'  "  citing  Wing  tf.  Hurlburi, 
supra;  Canami  v.  Bumham,  133  Mass.  503,  43  Am.  Bep.  532 ; 
Ray  V.  Adden,  50  N.  H.  82,  9  Am.  Bep.  175,  and  cases  hereto- 
fore cited.  The  court  then  proceeded  to  say:  "There  are 
cases  holding  that  such  an  action  may  be  maintained;  but, 
upon  the  principles  indicated,  we  decline  to  follow  them, 
especially  in  view  of  our  statutes. '* 

In  Naunter  v.  Gray,  5  N.  Y.  Ann.  Cases  293,  28  App. 
Div.  529,  534,  51  N.  Y.  Sup.  225,  that  court  held  that  an 
attorney  can  maintain  an  action  against  a  husband  for  pro- 
fessional services  rendered  to  the  latter 's  wife  in  prosecuting 
an  action  on  behalf  of  the  wife  against  her  husband  for  separa- 
tion on  the  grounds  of  cruelty,  but  could  not  maintain  an 
action  for  such  services  rendered  in  an  action  for  an  absolute 
divorce.  Commenting  upon  the  action  for  separate  main- 
tenance, the  court  said:  ''I  think,  from  this  collation  of  de- 
cided cases,  it  may  be  fairly  said  that  the  weight  of  American 
authority  is  in  favor  of  the  maintenance  of  an  action  like  the 
present  (i.  e.,  separate  maintenance).  To  succeed  in  it,  the 
plaintiff  must  show  affirmatively  that  the  suit  was  for  the 
protection  and  support  of  the  wife,  and  that  the  conduct  of 
the  husband  was  such  as  to  render  its  institution  and  prosecu- 
tion reasonable  and  proper."  And  the  court  held  that,  upon 
such  showing,  the  attorney  who  prosecuted  the  suit  for  sep- 
arate maintenance  may  recover  his  fees,  but  that  he  could 
not  recover  fees  for  services  rendered  the  wife  in  a  suit  for 
an  absolute  divorce.  To  the  same  effect  is  McCurley  i;.  Stock- 
bridge,  62  Md.  422. 

On  the  other  hand,  there  are  cases  supporting  the  doc- 
trine as  laid  down  in  this  state.  Sprayberry  v.  Merle,  30  Qa. 
81,  76  Am.  D.  637. 

Oassett  V.  Patten,  23  Kansas  340,  was  an  action  brought 
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by  Patten,  as  attorney,  against  Oossett  for  attorney 's  fees,  in 
defending  an  action  brought  by  Oossett  against  his  wife  for 
divorce.  The  court  said:  ''We  think  the  real  question  in- 
volved in  this  case  may  be  stated  as  follows :  Where  a  hus- 
band sues  his  wife  for  a  divorce,  charging  her  with  committing 
acts  derogatory  to  her  character,  and  it  is  necessary  for  her, 
hi  order  to  protect  her  character  and  good  name,  to  employ 
counsel  to  defend  her,  and  she  employs  such  counsel,  who  per- 
forms services  for  her,  .  .  .  and  she  has  no  estate  or 
means  io  pay  for  such  services,  and  when  she  applies  to  the 
court  in  a  divorce  case  for  an  allowance  of  alimony  •  .  . 
and  before  the  couii;  renders  its  decision,  her  husband  dis- 
misses the  action,  .  .  .  may  such  counsel  afterwards 
maintain  an  action  against  the  husband  .  •  .  for  the 
value  of  his  services  rendered  in  such  case?  We  think  he 
may ' ' — ^but  the  court  proceeded :  *  *  Of  course,  where  the  serv- 
ices are  unnecessary,  or  where  the  wife  is  able  to  pay  for  them, 
or  where  an  allowance  has  been  i^iade  for  them,  and  probably 
where  the  wife  is  in  the  wrong,  such  an  action  could  not  be 
maintained.  .  .  .  This  case  comes  under  the  rule  of  re- 
quiring the  husband  to  pay  for  necessaries  furnished  the  wife 
where  the  husband,  without  good  cause,  has  failed  or  refused 
to  furnish  them  himself. ' '  McCurley  v,  Stockbridge,  62  Md. 
422 ;  Ceccato  v.  Deutschman,  19  Tex.  Civ.  App.  432,  47  S.  W. 
739 ;  Peck  v.  Marling,  22  W.  Va.  708. 

Applying  the  law,  as  we  find  it  concretely  to  the  case  at 
bar,  we  are  inclined  to  think  that  the  plaintiff  has  not  made 
out  such  a  case  as  entitles  him  to  recover  for  the  services  ren- 
dered for  which  he  was  allowed.  In  the  instant  case,  it  ap- 
pears that  the  plaintiff  instituted  the  action  on  her  own  initia- 
tive; that  she  employed  counsel  to  prosecute  the  suit;  that 
defendant  appeared  and  filed  a  cross-petition ;  that  thereupon 
the  plaintiff  dismissed  her  action  and  withdrew  from  the  case ; 
that  thereupon  the  cause  proceeded  to  trial  upon  defendant's 
cross-petition,  and  the  court  found  the  allegations  of  the  cross- 
petition  to  be  true,  and  granted  to  the  defendant  a  divorce 
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from  the  plaintiff.  The  divorce  could  not  be  granted  without 
an  affirmative  finding  on  the  part  of  the  court  that  the 
grounds  alleged  in  the  cross-petition,  as  a  basis  for  the  relief 
asked,  were  in  fact  true.  Counsel,  in  the  instant  case,  alleges 
that  the  charges  were  such  as  reflected  on  the  character  of  his 
client,  but,  conceding  that,  the  charges  were  established  as 
true.  They  must  have  been,  therefore,  true  at  the  time  the 
petition  was  filed.  The  existence  of  the  fact  antedates  the 
allegation  or  proof  of  the  fact  Therefore,  when  these  charges 
were  made,  they  were  true.  The  plaintiff's  action  in  with- 
drawing from  the  ease  immediately  upon  the  filing  of  these 
charges  has  persuasive,  probative  force  upon  the  question  of 
her  knowledge  of  the  truth  of  these  facts.  If  the  facts  ex- 
isted, her  knowledge  of  the  existence  must  have  antedated  the 
charge. 

The  statute  provides  the  grounds  upon  which  a  divorce 
may  be  obtained.  Any  one  of  these  grounds,  unless  justified, 
reflects  upon  the  good  name  of  the  defaulting,  erring  spouse. 
The  fact  that  the  charges  reflect  upon  her  good  name,  if  they 
were  true,  did  not  entitle  her  to  employ  counsel  at  the  expense 
of  her  husband  to  defend  against  them.  If  this  could  be  per- 
mitted, a  wife  who  had  been  derelict  in  her  duties  under  the 
statute,  thereby  laying  a  complete  foundation  for  a  divorce  on 
the  part  of  her  husband,  might,  out  of  malice  or  caprice,  in- 
volve him  in  great  expense  in  proving  the  charges,  even 
though  they  were  absolutely  true,  and  known  by  the  wife  to 
be  true  at  the  time.  How  it  can  be  said  to  be  necessary  for  a 
wife's  protection  to  defend  against  charges  of  misconduct  on 
her  part,  which,  by  her  conduct,  she  admits  to  be  true,  and 
which,  by  the  finding  of  the  court,  are  established  as  true, 
does  not  occur  to  us  at  this  time.  The  liability  of  the  husband 
rests  solely  on  the  ground  that  the  services  were  necessary  for 
the  protection  of  the  wife,  and  from  whatever  angle  this 
question  has  been  approached  by  this  court,  the  one  central 
thought  is  found  in  all  cases  sustaining  the  right  to  maintain 
the  action,  and  that  is  that  the  services  rendered  were  neces* 
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sary  for  the  protection  of  the  wife,  and  all  eases  invoke  the 
rule,  in  support  of  the  conclusion  reached,  that  the  husband 
is  liable,  if  at  all,  on  the  ground  that  the  services  rendered 
were  necessary  for  the  protection  of  the  wife.  The  facts  of 
this  case  do  not  show  that  to  be  true.  We  think,  therefore, 
the  court  erred  in  allowing  plaintiff  anything  in  this  cause, 
and  the  same  is  therefore — Reversed. 

Ladd,  Evans  and  Preston,  JJ.,  concur. 

Evans,  J. — I  concur  in  the  majority  opinion.  I  do  so 
with  the  saving  suggestion  that  it  does  not  purport  to  curtail 
the  power  of  the  divorce  court  to  protect  the  wife's  right  of 
defending  a  divorce  action  at  the  expense  of  her  husband, 
regardless  of  the  final  merits  of  such  defense.  I  would  not 
curtail  such  power  of  the  court,  nor  encroach  upon  such  right 
of  the  wife.  Where,  however,  a  husband  has  prosecuted  his 
divorce  action  to  a  final  adjudication  and  a  decree  has  been 
entered  therein  in  his  favor,  the  attorney  for  the  former  wife 
cannot  thereafter  maintain  an  independent  action  at  law 
against  such  former  husband  for  the  professional  services 
rendered  to  the  wife  in  the  divorce  action.  Such  has  been 
our  repeated  Bolding  in  the  cases  cited  in  the  opinion.  None 
of  our  cases  hold  otherwise.  And  this  last  remark  applies  to 
Read  v.  Dickinson,  151  Iowa  369,  which  seems  to  be  relied  on 
as  holding  contrary  to  the  previous  cases.  The  allegation  of 
the  petition  in  the  case  at  bar,  that  the  wife  had  a  good  cause 
of  action  or  a  good  defense  in  the  divorce  action,  notwithstand- 
ing the  decree  to  the  contrary,  was  not  available  to  the  plain- 
tiff herein.  The  issue  thus  tendered  was  susceptible  to  no 
proof  except  the  decree  actually  rendered.  Such  was  our 
express  holding  in  the  Stockman  case,  140  Iowa  378. 

Deemer,  C.  J.  (dissenting). — As  the  case  was  deter- 
mined in  the  court  below  upon  a  demurrer  to  the  petition, 
which  admitted  all  facts  well  pleaded,  we  must  accept  the 
allegations  of  the  petition  as  true.     From  these,  it  appears 
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that  plaintiff,  an  attorney  at  law,  was  employed  in  the  first 
instance  by  defendant's  wife  to  brings  an  action  against  him 
(defendant)  for  a  divorce;  that  defendant  appeared  to  that 
action  and  filed  an  answer,  and  also  a  cross-petition,  in  which 
he  sought  a  divorce  from  his  wife,  the  plaintiff  in  the  divcnrce 
sait  Pursuant  to  his  original  employment,  and  by  the  ex- 
press direction  of  the  wife,  plaintiff  filed  an  answer  to  def end- 
ant 's  cross-petition.  The  nature  of  this  cross-petition  was 
such  as  to  injure  the  wife's  name  and  standing,  and  plaintiff 
rendered  the  wife  professional  services  in  good  faith  for  the 
protection  of  her  name  and  standing  against  the  charges 
made  by  her  husband,  and  in  order  to  procure  for  her  the 
necessary  means  of  support  and  proper  maintenance  during 
the  course  of  the  litigation,  he  (defendant)  having  notified 
dealers  not  to  furnish  the  wife  goods  of  any  kind  upon  his 
credit  Plaintiff,  in  fact,  had  good  and  sufficient  grounds 
for  a  divorce  from  her  husband,  but  some  time  after  the  mak- 
ing up  of  the  issues  on  the  cross-petition,  a  decree  of  divorce 
was  obtained  thereon  without  the  knowledge  of  the  plaintiff. 
The  trial  court  held,  in  effect,  that,  while  plaintiff  could  not 
recover  for  services  rendered  the  wife  in  prep«iring  her  action 
against  her  husband,  he  had  the  right  to  recover  for  services 
rendered  her  in  preparing  her  defense  to  the  cross-petition, 
and  the  appeal  is  from  that  ruling. 

The  majority  correctly  say  that,  as  plaintiff  has  not 
appealed  from  the  order,  plaintiff's  right  to  recover  for  serv- 
ices rendered  the  wife  in  the  prosecution  of  her  action  is  not 
involved,  but  they  immediately  proceed  to  a  consideration  of 
our  holdings  that  an  attorney  cannot  recover  from  the  hus- 
band for  services  rendered  the  wife  in  an  action  brought  by 
her  wherein  she  is  unsuccessful.  These  cases,  to  my  mind, 
are  entirely  beside  the  mark.  This  appeal  does  not  involve 
the  right  to  compensation  for  such  services,  but  for  services 
rendered  the  wife  in  prep€iring  her  defense  against  an  action 
brought  by  the  husband.  The  fact  that  this  action  was,  by 
cross-petition,  filed  in  a  suit  brought  by  the  wife  is  in  no 
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manner  controlling.  She  might,  had  there  been  no  croBS- 
petition,  have  dismissed  her  snit,  and  that  wonld  have  ended 
the  controversy ;  but  the  defendant,  by  cross-petition,  bronght 
into  the  case  an  alleged  cause  of  action  held  by  him  against 
his  wif e^  and  this  the  wife  could  not  ignore  or  dismiss.  Why 
it  was  that  she  withdrew  her  appearance  in  the  divorce  action 
without  consulting  her  attorneys  is  not  explained;  but  it  is 
agreed  that  the  wife  in  fact  had  good  and  sufficient  grounds 
for  divorce  against  her  husband,  although,  for  some  reason, 
she  allowed  her  husband  to  take  a  decree  against  her  on  his 
croa-i)etition.  Plaintiff's  services  were  rendered  in  absolute 
good  faith,  and  if  the  wife  was  in  fact  entitled  to  a  divorce, 
as  the  petition  alleges,  the  husband  was  not  in  fact  entitled 
to  a  divorce  against  her.  However  this  may  be,  plaintiff's 
services  were  rendered  the  wife  in  good  faith  to  protect  her 
good  name  and  reputation,  and  to  secure  her  support  and 
maintenance  during  the  trial  of  the  action ;  and  there  was  no 
decree  or  determination  of  the  case  against  her  until  after 
the  services  now  sought  to  be  recovered  were  rendered  the 
wife. 

There  is  no  express  plea  of  fraud  or  connivance,  and  no 
showing  as  to  the  exact  nature  of  the  final  decree,  save  that  a 
decree  was  rendered  on  defendant's  cross-petition.  There  are 
no  allegations  as  to  the  settlement  of  any  property  rights,  and 
nothing  to  indicate  the  grounds  of  the  cross-petition. 

The  exact  question  here  is  this:  May  an  attorney  who 
is  employed  by  a  wife  to  render  legal  services  in  an  action 
brought  against  her  by  her  husband  have  compensation  for 
his  services  from  the  husband  when  the  husband  is  successful 
in  his  suit,  the  attorney  rendering  the  services  in  good  faith 
for  the  protection  and  security  of  the  wife,  she  in  fact  having 
a  good  defense,  although  subsequently  abandoning  the  same  t 
Upon  this  proposition,  our  cases  are,  I  think,  in  entire  har- 
mony. All  of  our  decisions  recognize  the  difference  between 
services  rendered  by  counsel  in  aid  of  an  action  brought  by 
the  wife,  which  fails  for  some  reason  or  for  no  reason,  and 
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like  services  rendered  when  the  action  is  by  a  husband  against 
the  wife,  especially  where,  as  here,  not  only  the  good  name 
and  the  fame  of  the  wife  are  involved,  but  also  her  right  to 
support.  And  this  for  the  very  good  reason  that  the  husband 
has  denied  his  wife  support  and  placed  it  out  of  her  power 
to  get  it ;  and  for  the  further  reaaon  that  he  himself  has  made 
the  charges  against  the  wife,  and  brought  about  the  situation 
which  authorizes  her  to  act  If  a  stranger  had  brought  a  suit 
damaging  to  the  wife's  character  or  reputation,  there  could  be 
no  doubt  of  the  husband's  duty  to  employ  counsel  to  defend 
against  the  suit,  and  if  he  neglected  to  do  so,  the  wife  could 
pledge  his  credit  for  that  purpose,  and  this  is  undoubtedly 
the  rule,  even  though  the  action  were  never  prosecuted,  or,  if 
prosecuted,  resulted  in  a  finding  against  the  wife.  So  long 
as  the  marriage  relation  exists,  the  husband  is  bound  to  pro- 
tect the  name  and  fame  of  his  wife,  and  this  does  not  cease 
because  either  he  or  some  other  person  has  the  right  finally 
to  a  judgment  or  decree  which  conclusively  establishes  the 
fault  of  the  wife.  Until  that  fault  is  judicially  determined, 
the  wife  has  the  right  to  pledge  the  husband's  credit*  Porter 
V.  Briffgs,  38  Iowa  166. 

In  Bead  v.  Dickinson,  151  Iowa  369,  this  court  squarely 
held  that  **The  fact  that  the  parties  jointly  dismissed  the 
action  can  make  no  difference  with  the  plaintiff's  right  to 
recover.  The  charges  had  been  made  against  the  wife  and 
made  public.  She  had  the  right  to  defend  against  the  charges 
in  the  cross-action  and  to  employ  counsel  for  that  purpose, 
and  whatever  services  were  rendered  her  by  the  plaintiff  in 
preparing  her  defense  before  the  action  was  dismissed,  the 
defendant  is  liable  for  under  the  inile  of  the  eases  cited.  The 
very  fact  of  the  dismissal  of  the  cross-bill  is  evidence  of  its 
want  of  merit." 

Again,  in  Preston  v.  Johnson,  65  Iowa  285,  286,  this  court 
said:  '*The  question  under  consideration  seems  to  embrace 
this  further  proposition:  whether  the  plaintiff  in  this  case, 
in  order  to  recover,  must  establish  that  the  defendant's  wife, 
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in  the  action  for  a  divorce,  was  entitled  to  a  decree.  In  other 
words,  the  proposition  is  whether  the  attorney  who  com- 
mences an  action  for  a  divorce  for  a  wife  against  her  husband 
is  bound  to  establish,  before  he  can  recover  from  the  husband 
for  his  services,  that  the  wife  was  entitled  to  a  divorce.  This 
question  must  be  answered  in  the  negative.  Conceding,  as 
we  must,  that  there  is  an  implied  liability  imposed  on  the 
husband,  we  think  that  the  attorney  is  entitled  to  recover  for 
his  services,  when  he  acts  in  good  faith,  and  there  is  no  evi- 
dence of  collusion,  or  that  the  action  was  brought  for  the 
purpose  of  oppression,  and  not  to  vindicate  a  right." 

More  conclusive  still  is  Ch/de  v.  Peavy,  74  Iowa  47.  In 
that  case,  the  husband  brought  action  against  the  wife  for 
adultery,  and  for  cruel  and  inhuman  treatment.  She  filed  a 
cross-petition  for  a  divorce  from  him  because  of  cruel  and 
inhuman  treatment.  On  trial,  both  petition  and  cross-peti- 
tion were  dismissed.  The  wife's  attorney  brought  action 
against  the  husband  for  attorney 's  fees.  These  were  allowed, 
the  court  remarking:  *'The  principle  has  been  established 
in  this  state  that  in  actions  for  divorce,  the  husband  is  liable 
to  the  wife's  attorney  for  reasonable  fees  earned  in  conducting 
the  litigation  in  behalf  of  the  wife.  This  cannot  be  regarded 
as  an  open  question.  Porter  v.  Briggs,  38  Iowa  166 ;  Preston 
V.  Johnson,  65  Iowa  285." 

Again,  in  Baker  v.  Oughton,  130  Iowa  35,  38,  we  said: 
"The  argument  in  favor  of  this  view  is  strengthened  by  the 
consideration  that,  where  the  husband  seeks  a  divorce  from 
his  wife,  whether  originally  or  by  cross-bill,  he  may  properly 
be  compelled  to  furnish  her  temporary  support  and  to  pay 
her  attorney's  fees;  the  reason  evidently  being  that  she  should 
not  be  deprived  of  the  means  of  making  defense  and  that  the 
court  ought  not  to  be  compelled  in  advance  to  determine 
whether  she  has  a  good  ground  of  defense.  Fimi  v.  Piim,  62 
Iowa  482 ;  Shermn  v.  Mdben,  78  lova  467 ;  DooUttle  v.  Doo- 
Utile,  78  Iowa  691.  Certainly  there  is  no  greater  reason  for 
allowing  the  wife  temporary  alimony  and  attorney's  fees, 
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when  the  husband  is  seeking  to  procure  a  divorce  from  her  on 
a  ground  that  is  sufficient  on  the  face  of  it,  than  there  is  for 
allowing  her  the  necessaries  of  life  after  he  has  driven  her 
from  home,  and  while  she  is  endeavoring  to  secure  a  determi- 
nation of  the  question  whether  his  action  was  without  justi- 
fication/' 

Without  reference  to  the  merits  of  the  case,  it  is  the  uni- 
versal custom  of  the  district  courts  to  allow,  to  a  wife  sued  for 
a  divorce,  suit  money  whereby  to  make  defense  to  the  action ; 
and  the  rule  of  this  court  is  to  allow  a  wife  who  is  appellee 
suit  money  as  against  her  husband's  appeal,  without  any  in- 
vestigation in  either  event  of  the  merits  of  the  case.  It  would 
have  been  quite  proper  for  plaintiff,  as  aoon  as  defendant  filed 
ihis  cross-petition  in  the  original  divorce  action,  to  move  for 
suit  money,  including  counsel  fees,  before  his  client  had  filed 
answer,  and  there  is  no  reason  why,  having  already  performed 
the  services  in  good  faith,  he  should  be  denied  recovery. 

Where,  as  in  this  state,  married  women  may  employ  attor- 
neys in  order  to  bring  any  kind  of  suit,  they  may,  undoubt- 
edly, bind  themselves  by  any  contracts  they  may  make  in 
connection  with  the  litigation  commenced  by  them,  and  there 
is  much  reason  for  saying  that  if  they  bring  divorce  suits 
against  their  husbands,  and  are  unsuccessful,  attorneys  should 
look  to  them  alone  for  their  pay.  On  the  other  hand,  if  they 
are  sued  by  their  husbands,  and  are  without  ability  to  pay 
for  their  defense,  they  should  have  the  power  to  employ 
attorneys  and  charge  their  husbands  with  the  expense  thereof, 
even  though  they  be  unsuccessful  in  the  end;  for  they  are 
entitled  to  make  defense  to  such  actions,  and  attorneys,  so 
long  as  they  act  in  good  faith  and  upon  probable  cause,  should 
have  recompense  from  the  husband,  even  though  he  be  finally 
successful  in  the  suit.  Any  other  rule  would,  in  effect,  com- 
pel an  attorney  to  guarantee  results,  and  thus  deprive  a  wife 
of  the  means  whereby  to  make  defense.  It  is  useless  to  cite 
authorities  from  other  states,  esfpecially  from  those  states 
which  deny  attorneys  the  right  to  recover  from  the  husband 
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< 
in  any  case^  no  matter  how  meritorious.    The  matter  is  fully 

discussed  in  2  Nelson  on  Divorce  and  Separation,  Sees.  876 

and  877. 

The  reasons  underlying  the  rule  denying  recovery  seem 
to  be,  first,  that  the  old  English  or  ecclesiastical  law  regarded 
the  marriage  tie  as  indissoluble;  and  second,  if  allowed  in 
actions  for  divorce,  it  would  tend  to  promote  discord  and  a 
destruction  of  the  marriage  relation.  Neither  reason  is  tena- 
ble in  this  state ;  for  our  statutes  make  the  husband  liable  for 
family  expenses  and  for  necessaries  furnished  the  family,  and 
also  provide  that  the  court  may  make  allowances  to  either 
party  in  a  divorce  proceeding  to  enable  such  party  to  prose- 
cute or  defend  the  action. 

In  my  opinion,  the  judgment  should  be  affirmed. 

Weaves  and  Sai^ikgeb,  JJ.,  concur  in  the  dissent 


J.  H.  LaGrange,  Appellee,  v.  W.  C.  Skiff  et  al..  Appellees, 
The  Cit7  of  Storm  Lake,  Iowa,  Intervener  and  Appellant. 

AFPEAIf  AND  EBBOB:  AppealaUe  Judgment— Action  to  Enjoin  Tax 

1  — Amoimt  InvolTod.  A  judgment  or  order,  in  an  action  to  enjoin 
the  levy  and  collection  of  present  and  future  taxes,  is  appealable 
irrespective  of  the  amount  of  taxes  involved.  (Sees.  4101,  4110, 
Code,  1897.) 

TAXATION:    01t7  and  Toim  Taxes— Agricultural  Lands.    Lands  in 

2  good  faith  occupied  and  used  for  agricultural  purposes,  and  not 
subdivided  into  parcels  of  ten  acres  or  less,  are  pot  taxable  for 
general  city  and  town  purposes.    (Sec.  616,  Sup.  Code,  1913.) 

PBINGIPLE  APPLE5D:  Plaintiff  owned  an  undivided  and 
unplatted  38  acres  to  the  west  of  the  city.  The  corporate  limits 
were  so  enlarged  as  to  extend  to  plaintiff's  west  line.  The  land 
was  rented  for  $13  per  acre  and  was  used  for  agricultural  pur- 
poses, some  25  acres  being  in  com,  some  four  acres  in  house,  grove 
and  nursery  stock  and  the  balance  in  pasture.  The  rental  value 
was  increased  somewhat  by  reason  of  proximiiy  to  the  city,  but 
not  because  it  was  within  the  corporate  limits.  One  street  touched 
the  southeast  comer  of  the  land.    A  road  ran  along  the  south  side 
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of  the  land,  but  no  city  funds  were  expended  thereon.  There  were 
some  sidewalks  in  the  neighborhood.  There  were  two  near-by 
gas  posts  put  in  by  a  former  owner  but  never  lighted  by  the  city. 
The  nearest  city  water  main  was  1,000  feet  from  the  residence. 
The  nearest  street  light  was  856  feet  from  the  nearest  corner  of 
the  land.  Held,  the  land  was  not  taxable  for  general  city  pur- 
poses (library  tax  excepted). 

Appeal  from  Buena  Vista  Disirict  Court. — Hon.  D.  F.  Coylb, 

Judge. 

Monday,  May  10, 1915. 

Petition  for  Rehearing  Denied  Aug.  13,  1915, 
(Because  not  filed  in  accordance  with  rules). 

Action  in  equity  to  secure  the  cancellation  of  a  tax 
alleged  to  have  been  erroneously  and  illegally  assessed  and 
levied  against  plaintiff  and  against  his  property  located  with- 
in the  present  corporate  limits  of  the  city  of  Storm  Lake, 
the  tax  being  the  levies  made  for  city  or  municipal  purposes 
for  the  year  1912.  Plaintiff  asks  that  defendants  be  enjoined 
from  selling  said  property  to  enforce  the  collection  of  the  tax. 
The  city  intervened,  claiming  that  the  tax  was  a  legal  and 
valid  tax.  The  cause  was  tried  November  21,  1913,  and  a 
decree  rendered  in  favor  of  plaintiff,  cancelling  all  levies  and 
assessments  for  city  or  town  purposes,  and  particularly  for 
those  purposes  designated  aa  the  city  fund,  water  fund,  light 
fund,  park  fund,  city  bond  fund,  library  fund,  sewer  fund, 
fire  fund,  or  water  bond  fund.  The  defendants  were  enjoined 
from  enforcing  the  collection  of  said  tax.  The  city  appeals. 
— Affirmed. 

FaviUe  &  Whitney,  for  appellant 
Jam^s  De  Land,  for  plaintiff,  appellee. 

Ouy  E.  Mack,  for  defendants.  Skiff  and  Bennett,  ap- 
pellees. 

Preston,  J. — 1.  Appellee  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  this  court  does  not  have  juris- 
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diction,  for  the  reason'  that  the  amount  in  controversy,  as 

shown  by  the  pleadings,  does  not  exceed  one 

^'  B^o^  appeal-  hundred  dollars,  and  there  has  been  no  cer- 
action  toen"  "  tificatc  of  the  trial  judge,  as  provided  by  sec- 
amount  in-         tion  4110  of  the  Code ;  that  the  only  purpose 

TOlY6d« 

of  the  action  was  to  cancel  the  tax;  that  the 
removal  of  the  apparent  lien  or  cloud  upon  the  title  to  plain- 
tiff's land  is  only  incidental  and  is  relief  which  would  follow 
as  a  matter  of  course  with  the  cancellation  of  the  tax,  and 
therefore  no  interest  in  the  real  estate  is  involved.  Cases  are 
cited  to  this  point. 

The  action  was  commenced  for  an  injunction.  The  prayer 
of  plaintiff's  petition  is  for  a  judgment  and  decree  restrain- 
ing and  enjoining  the  defendants,  or  their  successors  in  office, 
from  selling  or  advertising  for  sale  the  land  or  any  portion 
thereof,  or  collecting  any  portion  of  the  tax,  for  any  city  pur- 
pose ;  that  that  portion  of  the  tax  be  annulled  and  cancelled, 
and  that  any  apparent  lien  upon  the  land  be  cancelled  and 
removed;  also  that  the  auditor  and  his  successor  in  office  be 
enjoined  from  including  in  any  tax  levy  against  the  land,  or 
entering  in  the  tax  list  for  future  years,  any  levy  made  for 
city  purposes  on  said  land  so  long  as  the  same  is  used  for 
agricultural  and  horticultural  purposes.  An  injunction  was 
granted  in  the  final  decree.  Section  4101,  Code,  provides  that 
an  appeal  may  also  be  taken  to  the  Supreme  Court  from: 
"(3)  An  order  which  grants  or  refuses,  .  .  .  dissolves  or 
refuses  to  dissolve,  an  injunction,"  etc.  The  motion  to  dis- 
miss is  overruled. 

2.  There  is  but  little,  if  any,  dispute  in  the  testimony. 
The  only  question  in  controversy  between  plaintiff  and  the 

intervener  is  as  to  whether  or  not  the  land 

2.  Taxation: 

city  and  town    described    in    the    petition    is    subject    to 

taxes :  aKrlcul-  *^  • 

turni  lands.        taxation    for    city    purposes   under    section 
616  of  the  Code. 

Plaintiff's  property  consists  of  about  thirty-eight  acres 
in  the  west  part  of  the  city.     The  land  was  not  embraced 

Vol.  171  lA,— 10 
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in  the  corporate  town  as  originally  incorporated.  The  cor- 
porate limits  were  extended  in  1890  so  as  to  include  the  land 
in  controversfy.  The  west  boundary  line  of  the  incorporated 
town,  after  such  extension,  is  the  west  line  of  plaintiff's  land. 
Since  said  date,  the  town  of  Storm  Lake  has  become  a  city  of 
the  second  class.  Plaintiff  does  not  carry  on  the  land  him- 
self, but  has  it  rented  for  five  hundred  dollars  a  year,  or 
thirteen  dollars  an  acre.  About  twenty  or  twenty-five  acres  of 
it  has  been  in  com  and  other  crops;  about  four  acres  is  taken 
up  with  the  house,  grove  and  nursery  stock,  and  the  balance 
is  in  pasture.  There  is  no  dispute  in  the  record  as  to  the  use 
of  the  property  for  agricultural  purposes,  and  we  find  nothing 
in  the  record  to  indicate  bad  faith  on  the  part  of  the  owner 
in  so  using  it.    The  land  has  never  been  platted. 

Appellant  claims  that  the  land  in  controversy  was  in  such 
close  proximity  to  the  settled  and  improved  parts  of  the  city 
that  the  corporate  authorities  cannot  open  and  improve  its 
streets  and  alleys  and  extend  to  the  inhabitants  thereof  its 
usual  police  regulations  and  advantages  without  incidentally 
benefiting  said  land  and  enhancing  the  value  of  the  same.  It 
relies  on  the  following  cases:  Fulton  v»  City  of  Davenport, 
17  Iowa  404 ;  Brooks  v.  Polk  County,  52  Iowa  460 ;  T^M>esing 
V.  City  of  Burlington,  68  Iowa  691 ;  Farwell  v.  Brick  Mfg.  Co., 
97  Iowa  286 ;  Windsor  v.  Polk  County,  109  Iowa  156. 

The  Fulton  Case  was  decided  before  section  616  was 
enacted,  and  lays  down  the  rule  substantially  as  contended  by 
appellant, — ^that,  under  such  circumstances^  the  power  to  tax 
the  property  arises.  But  it  was  also  said  in  that  case  that  in 
the  exercise  of  such  power,  great  care  and  circumspection 
should  be  observed,  lest,  perchance,  injustice  and  oppression 
may  ensue. 

The  rule  was  approved  in  the  Brooks  Case,  where  it  was 
held  that  the  land  was  taxable  for  municipal  purposes  because 
of  the  facts  which  are  set  out  in  the  opinion.  Cities  ought  not 
to  extend  their  limits  and  unnecessarily  include  farm  land  for 
the  purpose  of  increasing  their  revenues,  and,  on  the  other 
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handy  a  person  whose  property  is  included  within  the  eity 
limits  and  who  is  benefited  by  expenditures  of  city  money, 
who  has  the  conTeniences  incident  thereto,  and  who  comes 
within  the  rule  announced  by  the  cases,  ought  to  pay  city 
taxes. 

As  stated  in  the  FuUon  Case,  and  approved  in  the  Brooks 
Case,  it  is  apparent  that  every  such  case  will  have  to  be  de- 
termined upon  its  own  peculiar  circumstances,  without  regard 
to  any  definite  or  fixed  rule,  and  hence,  doubtless,  the  deci- 
non  in  some  instances  will  appear  quite  arbitrary,  and  per- 
haps unsatisfactory. 

In  the  Tuhhesing  Case,  the  facts  are  not  set  out,  but  the 
court  concluded  that  plaintiff  had  not  afiirmatively  shown 
facts  which  entitled  his  land  to  exemption. 

In  the  FanveU  Case,  it  was  held,  substantially,  that  a 
mere  temporary  occupation  and  use  of  land  for  agricultural 
purposes,  when  purchased  for  speculation,  with  intent  to  lay 
it  out  into  lots  and  sell  them,  is  not  a  good-faith  occupancy 
and  use  for  agricultural  purx)06es  within  the  meaning  of  the 
statute. 

The  Windsor  Case  was  in  regard  to  a  tract  of  sixteen 
acres,  worth  $20,000,  on  which  was  the  owner's  dwelling 
house,  which,  with  improvements,  was  worth  $30,000,  and  the 
tract,  which  was  not  platted  and  divided  by  streets,  faced  a 
prominent  city  street  which,  at  that  point,  contained  sewers, 
gas  and  water  mains,  and  it  was  held  the  land  was  taxable. 

In  Allen  v.  Datvenport,  107  Iowa  90,  it  was  held  that 
lands  within  the  limits  of  a  city  are  not  used  and  occupied 
in  good  faith  for  agricultural  or  horticultural  purposes  so  as 
to  be  exempt  when  a  portion  only  is  used  for  farming  and 
the  remainder  for  lumber  yard,  stone  quarry,  an  ice  house, 
pasturage  and  a  nursery,  and  is  close  to  a  well-settled  part 
of  the  city,  having  many  of  the  city  conveniences. 

But  we  are  of  opinion,  from  a  reading  of  the  record,  that 
the  facts  in  the  instant  case  are  not  sufficient  to  bring  the 
case  within  the  rule.    But  little,  if  any,  benefits  accrued  to 
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plaintiff's  land  from  expenditure  of  city  taxes.  It  is  true 
plaintiff  testified  that  the  rental  value  of  this  land  is  some- 
what enhanced  by  reason  of  the  land's  being  in  close  proximity 
to  the  city,  but  not  because  it  was  included  within  the  cor- 
porate limits.  This  would  ordinarily  be  true  if  the  land  were 
just  outside  the  city  limits.  Another  witness  puts  it,  that 
the  land  being  in  such  close  proximity  to  the  city,  adjoining 
its  streets  and  streets  abutting  on  it,  the  extension  of  the 
street  lights  and  water  mains  on  another  street  and  the  ex- 
penditure of  money  in  the  west  end  of  town  increases  the 
value  of  this  property.    Plaintiff  testifies : 

''I  did  at  one  time  discuss  with  Mr.  Brunson,  an  engineer, 
the  question  of  making  surveys  and  platting  this  land,  and 
told  him  that  if  I  did,  I  wanted  him  to  do  it  for  me,  but  I 
never  decided  to  do  it.  I  bought  this  land  because  I  thought 
it  would  advance  in  price  and  I  thought  I  could  sell  it.  I 
knew  because  of  its  close  proximity  to  Storm  Lake,  and  the 
manner  in  which  Storm  Lake  was  building  up,  that  it  might 
become  valuable  in  the  future  for  town  lots,  but  I  could  have 
made  the  same  money  on  most  any  kind  of  land  in  the  county 
anywhere  else." 

It  appears  that  plaintiff  has  contracted  to  sell  twenty-six 
acres  of  this  land,  and  this,  as  we  understand  it,  since  the  suit 
was  brought,  or  at  least  since  the  tax  for  1912  was  levied. 
The  prospective  purchaser  testifies  that  he  expected  to  farm 
the  twenty-six  acres,  and  plaintiff  testifies  that  he  expected 
to  farm  the  remaining  twelve  acres,  and,  in  fact,  the  entire 
property  was  farmed  for  the  year  1913. 

We  shall  not  attempt  to  set  out  all  the  facts,  but  enough 
to  show  the  general  situation.  There  are  no  houses  west  of 
plaintiff's  within  the  corporate  limits.  Four  or  five  new 
houses  have  been  built  within  a  year  or  two  east  and  south- 
east of  plaintiff's  property,  and  within  a  block  or  two.  Sixth 
Street  in  the  city  extends  to  the  southeast  comer  of  plaintiff's 
property.    For  many  years,  and  before  the  city  limits  were 
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extended  west  to  include  the  land  in  controversy,  there  was 
a  public  highway  running  west  on  the  south  side  of  plain- 
tiff's land  to  the  west  line  thereof.  But  the  evidence  is  that 
no  city  money  has  been  expended  upon  this  road.  Plaintiff's 
house  is  some  distance  north  from  this  road,  with  a  private 
way  over  plaintiff's  lands  from  the  street  to  the  house.  There 
is  a  street  one  block  south  of  plaintiff's  property,  running 
east  and  west,  on  which  there  is  a  cement  walk  a  part  of  the 
way.  The  land  south  of  plaintiff's  property  has  not  been 
platted,  but  is  in  subdivisions  of  from  one  and  a  half  to 
eleven  acres.  Plaintiff 's  Jand  extends  north  from  the  high- 
way above  referred  to,  and  which  interveners  call  Sixth  Street, 
to  the  railroad.  There  is  a  cement  walk  a  part  of  the  way 
from  the  southeast  corner  of  plaintiff's  land  west  to  the 
private  driveway  which  runs  north  to  his  house,  but  this 
was  put  in  by  a  former  owner  of  the  property.  There  is  a 
gas  post  at  the  south  line  of  plaintiff's  property  in  the  high- 
way and  near  the  private  driveway  going  to  plaintiff's  house, 
and  another  at  or  near  the  southeast  comer  of  plaintiff's  land, 
and  a  gas  pipe  in  front  of  the  street  or  highway  south  of  the 
land.  But  the  evidence  shows  without  dispute  that  in  former 
years,  the  property  in  controversy  was  owned  by  one  Unger, 
who  farmed  the  land  and  lived  upon  it  with  his  family  as  his 
home.  At  the  same  time,  he  was  the  owner  of  a  gas  plant  in 
the  city  and  held  a  franchise  to  use  the  streets  and  alleys 
for  his  gas  pipes;  and  under  these  conditions,  at  his  own 
expense,  and  for  his  own  private  use,  he  extended  a  gas  pipe 
from  his  house  to  one  of  the  city  mains  and  erected  along 
this  line  two  iron  posts  for  street  lights.  The  city  had  noth- 
ing to  do  with  it,  and  the  lamps  were  never  lighted  by  the 
city  nor  for  the  city.  There  is  no  other  road  or  street  along 
plaintiff's  property  except  the  one  before  referred  to  on  the 
south;  the  land  northwest  and  south,  or  much  of  it,  is  farm 
land.  There  are  no  water  pipes  of  the  city  extending  out 
to  or  touching  this  land.     The  main  is  896  feet  from  the 
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comer  of  the  land,  and  1,000  feet  or  more  from  the  building. 
The  nearest  street  light  is  856  feet  from  the  nearest  comer. 

From  these  and  other  circumstances  in  the  case,  and  from 
all  the  facts,  we  conclude  that  the  trial  court  rightly  decided 
that  the  land  was  exempt  under  the  statute. 

3.  By  the  decree  entered  January  17, 1914,  it  is  adjudged 
that  all  levies  and  assessments  of  taxes  made  against  the  land 
in  question  to  this  date  for  city  or  town  purposes,  and  which 
included  library  fund,  are  cancelled.  It  is  said  in  argument 
that  the  attention  of  the  trial  court  was  not  called  to  chapter 
52,  Acts  of  the  Thirty-Fifth  General  Assembly,  which  pro- 
vides that  lands  provided  for  in  section  616  shall  not  be 
exempt  from  taxation  for  library  purposes,  and  it  ia  contended 
by  counsel  for  appellant  that,  as  the  decree  cancels  everything 
to  the  date  of  the  decree,  this  was  erroneous.  Counsel  for 
appellee  concede  this,  or  at  least  state  that  they  make  no 
claim  of  any  right  to  cancel  the  library  tax  for  the  year  1913. 
Doubtless  the  matter  of  the  amendment  to  section  616  in 
regard  to  the  library  tax  was  overlooked.  At  any  rate,  it 
ought  not  to  be  cancelled  for  the  year  1913,  and  the  decree 
should  not  be  so  construed.  As  stated,  appellee  concedes  this 
to  be  so. 

To  the  extent  of  the  library  tax  for  1913,  the  decree  is 
modified ;  in  other  respects  affirmed.  The  costs  will  be  taxed 
to  appellant. 

Deemes,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


Lucius  Addis,  Appellee,  v.  C.  F.  Appleqate,  Appellant 

HABEAS  C0BPTJ8:  AppUcation  for  Writ— VdniM—<<  Judge  Most 
1  Oonvonlent  In  Point  of  Distance."  One  seeking  to  test  the  legal- 
ity of  hie  imprisonment  by  habeas  corpus  may  consult  his  own 
convenience  as  to  the  venue  by  applying  for  the  writ  to  any 
district  judge  of  the  state  (Sec.  4419,  Code,  1897),  howsoever  re- 
mote such  judge  may  be  from  the  place  of  imprisonment,  alleging 
that  such  judge  is  the  ''most  convenient  in  point  of  distance" 
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to  Mm  (Sec.  4420,  Code,  1897) ,  even  though  there  may  be  other 
judges  nearer  in  point  of  distance  to  such  place  of  imprisonment; 
and  if  such  judge  deems  the  application  sufficient,  even  erro- 
neously, he  has  jurisdiction  to  issue  and  determine  a  writ  riuming 
into  any  part  of  the  state. 

HABKA8  COBFUS:    Issuance  of  Writ— Public  Offleen.    When  a  writ 

2  of  habeas  corpus  is  leveled  at  a  public  officer,  his  official  charac- 
ter neither  enlarges  nor  abridges  his  rights.  (But  now  see,  as 
bearing  thereon,,  Sec.  4420,  Code,  1897,  as  amended  by  Oh.  293, 
Acts  35  O.  A.) 

HABEAS  OOBFUS:  Venne— -Habeas  Corpus  Statutes  EzduslTe— CtoQ- 

3  eral  Statutes  Not  Applicable.  The  venue  in  an  action  for  a  writ 
of  habeas  corpus  is  exclusively  governed  by  Sees.  4419,  4420, 
Code,  1897.  The  provisions  of  Sees.  3494,  Code  Sup.,  1907,  3504, 
Code,  1897,  governing,  generally,  the  procedure  when  actions  are 
brought  in  the  wrong  county  and  when  actions  involve  acts  done 
by  virtue  of  a  public  office,  in  no  manner  control  the  venue  in 
habeas  corpus. 

HABEAS  OOBFUS:    '  'InebrUte'  *  Act^-Comniltoiient  *  'TTntU  Oured'  * 

4  — Power  of  Court  to  Determine  Question  of  Cure— Parole.  When, 
under  the  Hospital  for  Inebriates  Act,  the  commitment  of  an 
inebriate  was,  under  Sec.  2310-al2,  Sup.  Code,  1907,  "until  cured, 
and  not  exceeding  three  years,"  the  court  or  judge  on  habeas 
corpus  proceeding  may  determine  whether  or  not  the  patient  is 
cwredf  irrespective  of  the  discretionary  power  of  the  board  of 
control  to  discharge  (Sec.  2310-al2,  Sup.  Code,  1907),  and  irre- 
spective of  the  power  or  duty  of  the  governor  to  parole  patients. 
(See.  2310-a3,  Sup.  Code,  1907.) 

APPEAL  AND  EBBOB:     Habeas  Corpus— Appeal  Not  Heard  De 

5  NOTO.  An  appeal  in  habeas  corpus  is  not  heard  de  novo.  A  find- 
ing of  fact  by  the  trial  judge  will  be  treated  as  the  finding  of  a 
jury. 

TTAH-RAR  COBPUS:     Bight  to  Writ  Irrespective  of  Stotute— "In- 

6  ebrlate"  Act.  The  right  to  the  writ  of  habeas  corpus  is  always 
present  and  available,  not  by  virtue  of  any  statute,  but  by  vir- 
tue of  the  Constitution.  (Sec.  13,  Art.  I.)  Along  with  the  right 
to  demand  the  writ,  under  permissible  regulations  of  law,  and 
along  with  the  right  and  duty  of  the  court  or  judge  to  issue  the 
writ,  in  a  proper  case,  goes  the  right  to  determine  every  matter 
of  fact  upon  which  the  legality  of  the  imprisonment  depends. 
Under  the  Inebriate  Act,  and  under  a  commitment  "until  cured 
and  not  exceeding  three  years,"  held  that  the  superintendent  of 
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the  hospital  did  not  have  the  exclusive  right  (Sec.  2310-a3y  Sup. 
Code,  1907)  to  determine  when  the  patient  was  cured,  and  that 
such  question  could  be  determined  on  habeas  corpus. 

Ladd,  J.,  concurs  in  first  division  of  opinion,  dissents  as 
to  second  division. 

Deemer,  C.  J.,  and  Preston,  J.,  dissent. 

■ 

Appeal  from  Clayton  District  Court. — Hon.  W.  J.  Spmngeb, 

Judge. 

Tuesday,  September  21, 1915. 

Plaintiff,  being  confined  as  an  inebriate  in  the  Hospital 
for  Insane  at  Mt.  Pleasant,  applied  to  Hon.  W.  J.  Springer, 
one  of  the  judges  of  the  district  court  of  Clajrton  county,  for 
a  writ  of  habeas  corpus,  alleging  that  she  had  been  cured,  and 
was  entitled  to  her  liberty,  and  was  being  illegally  restrained. 
The  judge  issued  the  writ  and  the  plaintiff  was  brought  before 
him  for  hearing.  The  defendant,  superintendent  of  the  hos- 
pital, moved  to  quash  the  writ,  on  the  ground  that  the  applica- 
tion was  not  made  to  a  judge  most  convenient  in  point  of 
distance  to  the  applicant.  This  was  overruled.  Thereupon 
he  filed  a  motion  for  a  change  of  venue,  which  was  also  over- 
ruled. Thereupon  the  defendant  filed  answer  and  return  to 
the  writ,  denying  that  the  plaintiff  was  cured,  and  alleging 
that  the  judge  before  whom  the  proceedings  were  instituted 
had  no  right  or  authority  to  determine  the  question  as  to 
whether  she  was  cured  or  not.  Judgment  was  entered  for  the 
plaintiff,  and  she  was  discharged.  Defendant  appeals. — 
Affirmed. 

Oeorge  Cosson,  Attorney  General,  and  C.  A.  Bobbins, 
Assistant  Attorney  General,  for  appellant. 

/.  A.  Hanley,  for  appellee. 

Gaynor,  J. — ^Division  I.  On  the  29th  day  of  April,  1911, 
the  plaintiff  was  adjudged  to  be  a  fit  subject  for  detention  and 
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treatment  at  the  Iowa  State  Hospital  for  Females  at  Mt.  Pleas- 
ant, as  an  inebriate.    The  order  for  her  de- 

^'  ^f^appuca-  tention  was  made  by  the  district  court  of 
veniie°^*?id«e  Clayton  county,  and  provided  that  she  be  com- 
lent  in  point      mittcd  to  and  detained  in  said  hospital  uniU 

of  distance.*'  ,.        .,  t^  j 

cured,  not  exceeding  three  years,  it  was  made 
to  appear  at  said  hearing  that  she  was  addicted  to  the  exces- 
sive use  of  morphine.  No  question  is  made  about  the  propriety 
or  suflSciency  of  the  order  of  commitment,  or  the  proceedings 
under  which  the  order  was  made.  Nor  is  there  any  claim  that 
she  was  not  at  that  time  a  fit  subject  for  detention  in  the  hos- 
pital for  inebriates.  The  order  for  her  detention  was  issued 
to  the  sheriff  of  Clayton  county,  commanding  him  to  deliver 
her,  without  delay,  to  the  superintendent  of  the  Hospital  for 
Inebriates  at  Mt.  Pleasant,  and  this  was  accordingly  done. 
The  defendant  herein,  C.  F.  Applegate,  was  at  the  time,  and 
is  now,  the  superintendent  of  the  hospital,  and  he  received 
her  and  took  her  into  his  custody  under  and  by  virtue  of  such 
order,  and  was  so  detaining  her  at  the  time  this  action  was 
commenced. 

On  the  18th  day  of  August,  1912,  the  plaintiff  filed  a 
petition  for  writ  of  habeas  corpus  before  Hon.  W.  J.  Springer, 
one  of  the  judges  of  the  district  court  in  and  for  Clayton 
county,  this  being  the  county  in  which  the  judgment  of  com- 
mitment was  entered,  and  the  one  in  which  she  then  resided. 
The  application  for  the  writ  of  habeas  corpus  states,  and  the 
fact  appears  to  be,  that  she  was  committed  to  the  care  of  the 
defendant  on  the  2d  day  of  May,  1911,  under  said  order  for 
treatment.  It  is  claimed  that  plaintiff  is  entirely  cured  of  the 
morphine  habit ;  that  the  defendant  herein,  the  superintendent 
of  the  hospital,  knowing  that  she  is  cured,  refuses  to  restore 
her  to  her  liberty  or  to  discharge  her  from  his  custody,  and 
that,  therefore,  her  further  confinement  and  custody  in  said 
hospital  and  her  further  restraint  by  the  defendant  are  illegal. 
Plaintiff  further  alleges,  in  her  application  for  the  writ,  as  a 
reason  for  not  making  application  to  the  nearest  court  or 
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judge,  that  the  judge  to  whom  the  application  waa  made  was 
most  convenient,  in  that  she  can  procure  testimony  at  the 
time  of  hearing  to  much  better  advantage  and  with  less  ex- 
pense than  can  be  d(me  in  any  other  county  in  the  state. 
There  are  other  allegations  in  the  application  for  the  writ 
which  are  not  material  to  this  controversy,  and  are  not,  there- 
fore, set  out. 

Upon  the  filing  of  the  petition  aforesaid,  Hon.  W.  J. 
Springer,  on  the  18th  day  of  August,  1912,  ordered  that  a 
writ  issue  in  due  form,  as  provided  by  Sec.  4423  of  the 
Code,  commanding  this  defendant  to  bring  the  plaintiff  before 
him  on  the  17th  day  of  September,  1912,  at  the  hour  of  9 
o'clock  A.  M.,  to  be  dealt  with  according  to  law.  On  said  date, 
the  defendant  herein  appeared  before  said  judgeand  filed  the 
following  motion,  which  was,  on  the  same  day,  overruled : 

"Comes  now  the  defendant  in  the  above  entitled  cause 
and  moves  the  court  to  dismiss  the  petition  of  plaintiff  filed 
herein  and  to  remand  the  plaintiff  to  the  custody  of  the  de- 
fendant for  the  following  reasons : 

''1st.  It  appears  by  the  allegations  of  said  petition  that 
the  plaintiff  was,  at  the  time  of  the  filing  of  said  petition, 
confined  at  the  State  Hospital  for  Female  Inebriates  at  Mt. 
Pleasant,  in  Henry  county,  Iowa,  and  it  is  not  shown  that  said 
petition  was  presented  to  the  court  or  judge  most  convenient 
to  the  applicant  from  the  point  of  distance,  as  required  by 
Sec.  4420  of  the  Code;  nor  is  said  action  brought  in  the 
county  where  the  cause  arose,  as  required  by  Code  Sec.  3494. 

''2d.  For  the  reason  that  this  court  has  no  jurisdiction 
to  issue  the  writ  of  habeas  corpus  issued  herein,  because  the 
judges  of  the  district  court  of  the  judicial  district  in  which 
Henry  county  is  situated  were,  at  the  time  said  petition  was 
filed  and  said  writ  issued,  most  convenient  to  the  applicant 
in  the  point  of  distance." 

Thereupon  the  defendant  filed  a  motion  for  a  change  of 
venue  from  Clayton  county  to  Henry  county,  supported  by 
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the  affidavit  of  the  defendant,  in  which  he  states  that  he  is  an 
actaal  resident  of  Henry  county ;  superintendent  of  the  Hos- 
pital for  Females  at  Mt.  Pleasant;  that  his  official  acts  are 
performed  in  Henry  county;  that  he  was  a  resident  of  said 
county  at  the  time  the  action  was  commenced;  that  the  only 
restraint  of  the  plaintiff  made  by  him  is  as  superintendent 
of  the  hospital,  and  at  said  institution.  This  motion  being 
overruled,  the  defendant  made  his  return  to  the  writ,  in  which 
he  admits  the  commitment  and  confinement  of  the  plaintiff  at 
the  times  and  places  alleged  in  her  application,  and  further 
challenges  the  jurisdicti<Mi  of  Judge  Springer  to  issue  the 
writ,  or  to  try,  hear,  or  determine  the  issues  involved ;  alleges 
that  there  are  two  judges  of  the  district  court,  one  residing  in 
Ht  Pleasant,  where  plaintiff  is  confined,  and  one  residing  in 
Burlington,  both  of  whom  are  more  convenient  in  point  of 
distance  to  the  applicant  than  is  Hon.  W.  J.  Springer.  Upon 
the  filing  of  the  said  return,  the  defendant  asked  that  plain- 
tiff's petition  be  dismissed;  that  she  be  remanded  to  his  cus- 
tody, to  be  detained  by  him  in  obedience  to  the  writ  of  com- 
mitment. Thereupon  the  cause  proceeded  to  trial  upon  the 
issues  joined,  and,  upon  such  hearing,  the  plaintiff  was  dis- 
charged. From  the  action  of  Judge  Springer  in  the  premises, 
the  defendant  appeals,  and  assigns  as  error : 

1.  The  court  erred  in  overruling  defendant's  motion  to 
dismiss  and  remand. 

2.  The  court  erred  in  overruling  defendant's  motion  for 
a  change  of  venue. 

3.  The  court  erred  in  assuming  the  power  to  determine 
the  question  of  fact  as  to  whether  or  not  the  plaintiff  is  cured, 
when  this  was  solely  a  question  to  be  determined  by  the  super- 
intendent of  the  inebriate  department  of  the  hospital. 

We  shall  consider  these  assignments  in  the  order  in  which 
th^  were  made. 

Division  I.  Did  the  court  err  in  overruling  the  defend- 
ant's motion  to  dismiss  and  remand  f 
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Section  4420  of  the  Code  provides : 

''Application  for  the  writ  must  be  made  to  the  court  or 
judge  most  convenient  in  point  of  distance  to  the  applicant^ 
and  the  more  remote  court  or  judge,  if  applied  to  therefor, 
fna/y  refuse  the  same,  unless  a  sujBBcient  reason  be  stated  in 
the  petition  for  not  making  the  application  to  the  more  con- 
venient court  or  a  judge  thereof." 

The  Supreme  Court  of  this  state,  the  district  courts  and 
the  superior  courts,  and  each  and  every  judge  of  each  and 
every  one  of  these  courts  has  jurisdiction  to  entertain  an 
application  for  a  writ  of  habeas  corpus  and  to  allow  the  writ 
upon  a  proper  showing,  and  the  writ,  when  issued,  **may  be 
served  in  any  pan't  of  the  state."  Section  4419  of  the  Code. 
We  start,  then,  with  the  proposition  that  each  of  the  district 
judges  of  this  state  is,  by  virtue  of  the  statute,  invested  with 
the  power  to  entertain  an  inqiiisition  of  this  character,  and, 
upon  proper  application,  to  issue  a  writ,  which,  when  issued, 
may  be  served  upon  anyone  within  the  limits  of  the  state.  Sec- 
tion 4420  puts  some  limitation  upon  the  exercise  of  the  power 
so  invested,  in  so  far  as  it  says  that  the  '^  application  for  the 
writ  must  be  made  to  the  court  or  judge  most  convenient  in 
point  of  distance  to  the  applicant.''  It  does  not  say,  however, 
that  a  more  remote  judge,  if  applied  to,  may  not  issue  the  writ 
upon  a  showing  that  a  citizen  of  the  state  is  illegally  deprived 
of  his  liberty.  It  does  not  assume  to  take  from  the  more 
remote  judge  the  jurisdiction  given  him  under  and  by  virtue 
of  the  provisions  of  Sec.  4419,  but  says  that  he  may  refuse 
to  grant  the  writ  ''unless  a  sufficient  reason  be  stated  in  the 
petition  for  not  making  the  application  to  the  more  con- 
venient court  or  a  judge  thereof."  The  statute  does  not 
define  what  is  meant  by  "a  more  convenient  court  or  judge," 
unless  we  infer,  from  what  precedes,  that  it  was  intended  by 
the  legislature  to  mean  in  point  of  distance.  The  statute  does 
not  say  that  the  application  shall  be  made  to  the  judge  nearest 
in  point  of  distance  to  the  applicant,  but  to  the  one  ^'most 
convenient  in  point  of  distance." 
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It  has  been  held  by  this  court  that  the  applicant  referred 
to  in  the  statute  is  the  party  restrained  of  his  liberty.  There- 
fore it  follows  that  the  writ  must  be  applied  for  to  a  judge 
most  convenient  in  point  of  distance  to  the  party  restrained 
of  his  liberty.  The  thought  of  the  legislature  seems  to  be 
that  the  convenience  of  the  party  restrained  is  the  controlling 
factor  in  the  selection  of  the  judge.  In  the  application  in  this 
case,  it  was  asserted  by  the  applicant  that  Judge  Springer, 
to  whom  the  application  was  made,  was  more  convenient  to 
the  applicant  in  point  of  distance.  This  allegation  was  based 
upon  the  alleged  reason  that  a  hearing  before  him  would  be 
more  convenient,  in  that  the  testimony  upon  the  hearing 
could  be  procured  with  less  expense,  and  to  much  better  ad- 
vantage, than  could  be  done  in  any  other  county  in  the  state. 
The  application,  therefore,  tendered  a  question  of  fact,  upon 
which  the  judge  was  called  upon  to  act,  and  upon  .the  proof 
of  which  rested  his  right  to  grant  or  refuse  the  writ.  In 
assuming  jurisdiction,  he  must  have  found  this  allegation  to 
be  true.  He  must  have  found  aflftrmatively  that  it  was  more 
convenient  to  the  applicant  in  point  of  distance  to  make  the 
application  to  him,  than  to  a  judge  nearer  in  point  of  distance. 

Cases  may  arise  in  which  this  is  absolutely  true,  and  the 
court,  in  passing  upon  the  application,  in  a  fair  consideration 
of  all  conditions,  might  readily  so  determine.  His  determina- 
tion of  this  question  is  made  upon  the  allegations  of  the 
application.  Does  the  fact,  if  it  be  a  fact,  that  upon  a  hearing 
m  this  court  it  appears  that  his  determination  was  not  well 
founded,  or  that  he  erred  in  his  determination  upon  this 
question,  oust  him  of  jurisdiction?  The  Constitution  of  this 
state  recognizes  the  writ  of  habeas  corpus  as  an  existing 
remedy  in  all  cases  in  which  it  is  properly  applied  for.  The 
statute  herein  set  out  designates  the  courts  or  officers  which 
may  issue  a  writ.  The  statute  does  not  attempt  to  point  out, 
nor  could  it  conveniently  do  so,  all  the  cases  in  which  the  writ 
may  be  applied  for  or  used.  The  proceeding  is  in  the  nature 
of  an  inquisition — ^to  inquire  into  and  determine,  upon  proper 
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application,  whether  the  party  complaining  is  or  is  not  unlaw- 
fully restrained  of  his  liberty.  The  right  to  the  writ  antedates 
our  Constitution  and  our  statute.  They  attempt  only  to  re- 
assert the  right  and  to  maintain  it  inviolate,  regulating,  how- 
ever, the  manner  of  its  use.  We  are,  therefore,  compelled  to 
look  to  the  common  law,  the  statutes  of  the  state  and  the 
decisions  of  the  courts,  to  determine  the  cases  in  which  the 
right  may  be  employed  and  the  manner  in  which  the  right 
to  the  writ  may  be  exercised. 

The  primary  question,  in  all  proceedings  of  this  kind,  is 
whether  or  not  the  applicant  is  illegally  restrained  of  his 
liberty  at  the  time  the  application  is  made.  It  is  imma- 
terial, so  far  as  the  right  to  the  writ  is  concerned,  whether 
or  not  he  was  originally  restrained  by  criminal  or  civil  process. 
The  question  to  be  determined  upon  the  hearing  is.  Is  he  now 
lawfully  or  unlawfully  restrained? 

The  writ  may  be  applied  for  and  secured  upon  the  appli- 
cation of  the  person  confined,  or  the  application  may  be  made 
on  his  behalf  by  another,  or  the  writ  may  be  issued  by  the 
court  on  its  own  motion  in  a  proper  case. 

To  entitle  the  applicant  to  the  writ,  there  must  be  at 
least  a  prima-facie  showing  made  in  the  application  that  the 
detention  or  confinement  of  the  applicant  is  unlawful.  With- 
out such  prima-facie  showing  in  the  application  itself,  the 
writ  ought  to  be  denied.  This  court,  in  the  case  of  Ware  v. 
Swnders,  146  Iowa  233,  240,  speaking  through  Judge  Weaver, 
said: 

''Both  by  motion  and  in  argument  counsel  for  the  State 
attack  the  jurisdiction  of  this  court  to  entertain  or  pass  upon 
plaintiff's  petition,  because  the  application  for  the  writ  was 
not  made  to  the  court  or  judge  most  convenient  to  the  peti- 
tioner, as  provided  by  Code  Sec.  4420.  While  the  section 
referred  to  provides  a  general  rule  directing  the  application 
to  be  made  to  the  most  convenient  judge,  it  does  not  expressly 
provide  that  such  judge  has  exclusive  jurisdiction,  nor  does 
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it  command  the  more  remote  judge  to  whom  it  may  be  pre- 
sented to  refuse  the  writ,  but  the  language  is  that  he  'may 
refuse  the  same.'  The  phrase  ' convenient  in  point  of  dis- 
tance' is  one  of  quite  indefinite  meaning,  and  often  might 
reasonably  be  applied  to  any  one  of  several  judges  residing 
in  different  localities.  The  statutory  restriction  serves  to  put 
the  jud^  upon  his  guard,  and  suggest  inquiry  into  the  pro- 
priety of  his  entertaining  the  proceeding  and  the  good  faith 
of  the  applicant  in  coming  to  him,  but  we  think  it  is  not  a 
jurisdictional  question.  If,  as  is  provided  in  some  states, 
the  statute  required  the  matter  to  be  first  presented  to  a  judge 
of  the  county  or  district  where  the  plaintiff  is  restrained,  an 
objection  to  an  application  first  made  elsewhere  would  raise 
a  very  different  question ;  for,  in  such  case,  a  territorial  limit 
is  clearly  and  explicitly  defined,  and  no  room  is  left  for  con- 
struction." 

This  language  is  in  point  here.  The  same  issue  was  ten- 
dered there  as  is  tendered  here,  and  the  decision  sustained 
the  right  of  a  more  remote  court  or  judge  to  assume  juris- 
diction and  determine  the  controversy  there. 

It  will  be  further  noted  that  the  statute  says  the  applica- 
tion must  be  made  to  the  judge  ^'most  convenient  in  i>oint  of 
distance  to  the  applicant."  The  convenience  of  the  applicant 
seems  to  be  the  controlling  thought  of  the  legislature  in  the 
selection  of  the  judge.  There  is  nothing  in  the  statute  indicat- 
ing that  the  legislature  intended  that  the  convenience  of  the 
party  charged  with  the  illegal  restraint  should  be  considered. 
It  therefore  occurs  to  the  mind  that  it  is  not  a  matter  of  which 
he  can  complain  if  the  application  is  made  to  one,  though 
not  convenient  to  him,  who  is  alleged  to  be  and  claimed  to  be, 
convenient  to  the  applicant.  The  question  of  convenience  to 
the  applicant  is  a  matter  that  affects  him  alone,  and  if  it  is 
inconvenient  for  him  to  select  a  remoter  judge,  it  is  not  for 
the  other  party  to  make  complaint.  No  right  is  given  defend- 
ant to  select^  nor  is  his  convenience  provided  for  in  the  statute. 
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against  whom  the  writ  runs  to  obey  the  same  and  bring 
before  the  judge  the  party  alleged  to  have  been  illegally 
restrained,  to  explain  and  justify,  if  he  can,  the  fact  of  re- 
straint or  imprisonment.  The  very  purpose  and  object  of  the 
remedy  is  to  give  speedy  and  effective  relief  to  those  who  are 
deprived  of  their  liberty  wrongfully,  no  matter  by  whom,  or 
under  what  claim  the  imprisonment  is  made.  The  application 
is  made  originally  for  the  sole  purpose  of  compelling  the 
person  against  whom  it  runs  to  produce  before  the  court  or 
judge  the  body  of  the  person  claimed  to  have  been  illegally 
restrained,  in  order  that  the  cause  of  his  detention  may  be 
inquired  into.  Where  a  public  ofi5cer  is  charged  with  re- 
straining one  wrongfully  of  his  liberty,  and  a  writ  issues,  he 
must  produce  before  the  court,  in  obedience  to  the  writ,  the 
person  alleged  to  have  been  wrongfully  restrained.  So  far  as 
the  proceeding  in  habeas  corpus  is  concerned,  his  responsi- 
bility ceases  when  he  has  done  this.  This  court  then  passes 
upon  all  questions,  both  of  law  and  fact,  and  determines  the 
ultimate  question  whether  the  person  is  or  is  not  wrongfully 
restrained  of  his  liberty.  The  proceeding  is  instituted  and 
carried  on  for  his  benefit.  The  officer  presumably  is  not  per- 
sonally interested  in  the  outcome.  It  is  not,  in  a  technical 
sense,  a  suit  between  the  applicant  and  the  officer,  and  the 
officer  is  not  liable  for  costs  in  this  proceeding,  nor  can  he  be 
mulcted  in  damages,  even  though  it  be  made  to  appear  that 
the  restraint  is  wrongful.  The  proceeding  is  simply  to  fix 
the  status  and  rights  of  the  applicant,  his  right  to  liberty  or 
otherwise ;  and  if  it  appears  that  he  was  wrongfully  restrained, 
he  must  be  discharged.  As  stated  by  Mr.  Justice  Bleckley  in 
Perry  v.  McLendon,  62  Georgia  598,  604 : 

*'The  writ  should  be  issued,  providing  the  petition  con- 
tains the  requisite  matter,  is  in  due  form,  duly  authenticated, 
duly  presented,  and  does  not  show  on  its  face  that  the  im- 
prisonment, though  complained  of  as  illegal,  is  in  fact  legal." 
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It  would  seem,  therefore,  that  it  is  the  duty  of  th^  court 
or  judge  to  whom  the  application  is  presented,  before  issuing 
the  writ,  to  inspect  the  application  to  see  if  it  contains  suffi- 
cient averments,  is  in  due  form  of  law,  and  properly  sub- 
scribed. If  it  does  not,  he  should  refuse  to  issue  the  writ.  If 
it  does,  it  is  his  duty  to  grant  it.  In  Simmons  v.  Oeargia 
Iron  &  Cool  Co,,  supra,  Justice  Cobb,  speaking  for  that  court, 
said: 

'*We  know  of  no  law  which  authorizes  either  the  person 
against  whom  the  writ  is  prayed,  or  anyone  else,  to  come 
into  court  and  object  to  the  issuance  of  the  writ  There  is 
no  precedent  for  an  objection  of  this  character.  It  is  a  matter 
to  be  determined  solely  by  the  judge.  And,  even  after  the 
writ  is  issued,  and  the  respondent  has  appeared  in  answer  to 
it,  the  sufficiency  of  the  petition  (to  justify  the  issuance  of 
the  writ)  cannot  be  tested  by  demurrer,  though  it  seems  that 
a  motion  may  be  made  to  quash  the  writ  because  of  insuffi- 
cient averments. ' ' 

We  are  aware  of  what  this  court  said  in  Thompson  v. 
Oglesby,  42  Iowa  598.  In  that  case,  the  application  was  made 
by  one  other  than  the  person  confined,  and  the  question  arose 
as  to  who  should  be  considered  the  applicant  in  determining 
the  venue,  and  it  was  there  determined  to  be  the  party  in 
whose  interest  the  application  was  filed,  and  not  the  person 
making  the  formal  application.  The  question  here  considered 
was  not  determined.  It  was  assumed  that  the  writ  was  wrong- 
fully issued  if  not  made  by  the  judge  nearest  to  the  person 
in  whose  interest  the  application  was  made,  and  it  was  as- 
sumed that  the  evidence  showing  the  legality  of  the  imprison- 
ment would  be  at  the  place  where  the  applicant  was  restrained, 
and  the  court  assumed  that  this  provision  of  the  statute  as  to 
the  venue  was  made  in  the  interest  of  the  defendant,  the  party 
charged  with  the  illegal  restraint;  for  in  that  opinion  it  is 
said :  ' '  If  the  imprisonment  is  legal,  the  defendant  should  be 
allowed  to  show  it  with  tiie  least  possible  trouble  and  expenae. ' ' 


164  Addib  v.  Appleqate.  [171  Iowa 

It  is  also  saidy — and  in  this  there  is  a  suggestion  that  the  rights 
of  the  applicant  ought  to  be  considered :  ' '  There  is  no  reason 
why  his  imprisonment  should  continue  until  he  can  be  brought 
before  some  remote  court  or  judge,  wherever  some  person  may 
happen  to  be  who  desires  to  present  the  petition  in  his  be- 
half." The  court  further  said:  ''This  case  has  been  argued 
upon  the  supposition  that  if  Hannah  M.  Thompson  (mother 
of  the  person  restrained,  and  the  one  who  made  the  applica- 
tion) is  not  the  applicant,  within  the  meaning  of  the  statute, 
the  motion  for  a  change  of  venue  should  have  been  granted. 
In  our  consideration  of  the  case  we  shall  proceed  upon  the 
same  supposition."  The  only  question  involved  in  that  case, 
as  appears  from  the  statement  of  the  issues,  was  not  the  juris- 
diction of  the  judge  granting  the  writ  to  issue  it,  but  the 
right  of  the  party  ag€dnst  whom  it  was  issued  to  have 
the  venue  or  the  hearing  changed  to  the  county  in  which  the 
party  was  illegally  restrained.  We  do  not  think  the  question 
here  presented  was  in  that  case  involved  in  the  issues  con- 
sidered or  determined.  It  will  be  noted  that,  at  the  time 
this  action  was  commenced,  chapter  293  of  the  Acts  of  the 
Thirty-Fifth  General  Assembly  was  not  in  force,  and  the 
same  rule  applied  to  public  ojfficers  and  to  the  citizen  alike. 
The  next  contention,  that  the  court  erred  in  overruling 
defendant's  motion  for  a  change  of  venue 
^'  fvS^veuut:  f^om  Clayton  county  to  Henry  county,  is  in- 
■itutes^  Mciu-  volved  in  what  we  have  said.  This  motion 
■tatuteB  not       was  made  before  the  defendant  had  made 

applicable. 

any    return,    and    was    based    upon    the 
following  affidavit: 

**I,  C.  P.  Applegate,  being  duly  sworn,  on  oath  state 
that  I  am  now,  and  for  more  than  eight  years  last  past  have 
been,  an  actual  resident  of  Henry  county,  Iowa,  and,  during 
said  time,  have  been  superintendent  of  the  State  Hospital  for 
Female  Inebriates  at  Mt.  Pleasant,  Iowa,  and  all  my  official 
acts  are  and  have  been  performed  in  said  Henry  county,  and 
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was  a  resident  of  the  said  comitj  at  the  time  of  the  com- 
mencement of  this  action,  and  the  issuance  and  service  of 
the  writ  of  habeas  corpus  herein;  and  my  only  restraint  of 
plaintiff  has  been  as  superintendent  of  said  hospital;  all  of 
which  is  true  as  I  verily  believe," 

This  affidavit  for  the  change  rests  entirely  upon  the 
thought  that  the  defendant  is  a  resident  of  Henry  county, 
and  is  superintendent  of  the  State  Hospital  for  Females  at 
Mt.  Pleasant,  in  said  county;  that  he  was  a  resident  of  the 
county  at  the  time  the  writ  was  sued  out ;  and  that  the  only 
restraint  of  the  plaintiff  by  him  was  as  superintendent  of 
the  hospital ;  and  proceeds  upon  the  theory  that  he  is  entitled 
to  have  the  venue  changed  to  the  county  of  his  residence. 
Now  it  is  apparent  that,  if  the  court  had  jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  had  a  right  to  issue 
the  writ  and  the  right  to  hear  and  determine  the  question  in- 
volved, the  fact  that  it  would  be  more  convenient  for  the 
defendant  to  have  the  hearing  in  the  county  of  his  residence 
would  not  be  sufficient  ground  for  changing  the  venue.  There 
is  no  showing  in  the  application  for  a  change  of  venue  that  it 
would  be  more  convenient  for  the  applicant  to  have  the  hear- 
ing in  Henry  county,  but  it  proceeds  upon  the  theory  that 
the  statute  requires  the  venue  to  be  laid  at  a  place  nearest,  in 
point  of  distance,  to  the  place  of  confinement,  and  this  the 
statute  does  not  require.  The  judge  to  whom  the  application 
is  made  is  invested  with  some  discretion.  Of  course,  it  is  a 
legal  discretion,  but  the  question  as  to  whether  he  will  assume 
jurisdiction  or  not,  if  he  be  the  more  remote  judge,  must  be 
determined  by  him  upon  the  application  submitted  and  the 
nature  and  character  of  the  investigation  sought.  It  is  not 
to  be  assumed  that  he  will  abuse  his  discretion  in  this  respect 
and  assume  jurisdiction  to  the  detriment  of  the  public  or  to 
the  embarrassment  of  the  fair  administration  of  the  crim- 
inal laws  or  of  the  officers  charged  with  their  enforcement. 
The  mere  fact  that  the  defendant  is  a  nonresident  of  the 
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county  in  which  the  judge  resides,  or  in  which  the  judge  is 
jit  the  time  the  writ  is  issued,  the  mere  fact  that  there  are 
judges  nearer  to  the  point  where  the  plaintiff  is  restrained 
(and  there  is  no  showing  of  this  fact  in  the  affidavit  for  a 
change  of  venue)  than  the  one  issuing  the  writ,  are  not  in 
themselves  grounds  for  a  change  of  venue. 

The  defendant  relies  on  Sec.  3504  of  the  Code  of  1897  as 
giving  him  the  right  to  the  change  in  venue  for  which  he 
applied.    This  statute  provides: 

**If  an  action  is  brought  in  a  wrong  county,  it  may  there 
be  prosecuted  to  a  termination,  unless  the  defendant,  before 
answer,  demands  a  change  of  place  of  trial  to  the  proper 
county,  in  which  case  the  court  shall  order  the  same  at  the 
cost  of  the  plaintiff,  and  may  award  the  defendant  a  reason- 
able compensation  for  his  trouble  and  expense  in  attending  at 
the  wrong  county.'* 

The  defendant  also  relies  upon  Sec.  3494,  Code  Sup., 
1907,  second  division,  regulating  the  place  of  bringing  ac- 
tions, in  which  it  is  provided  that  actions  for  the  following 
causes  must  be  brought  in  the  county  where  the  cause  or 
some  part  thereof  arose:  ''Those  against  a  public  officer  or 
person  specially  appointed  to  execute  his  duties,  for  an  act 
done  by  him  in  virtue  or  under  color  of  his  office."  A  casual 
reading  of  the  statute  authorizing  the  issuance  of  the  writ 
will  show  that  these  limitations  do  not  apply.  There  is  no 
question,  under  this  statute,  that  the  plaintiff  had  a  right  to 
apply  to  Judge  Springer,  of  Clayton  county,  for  the  writ. 
There  is  no  question  that  he  had  a  right  to  refuse  the  writ 
(though  not  obliged  to  do  so),  if  it  was  made  to  appear  to 
him  that  there  was  another  judge  more  convenient  in  point 
of  distance  to  the  applicant.  There  was  invested  in  him,  by 
the  statute,  a  judicial  discretion  in  the  matter.  An  error  of 
judgment  on  his  part  as  to  the  existence  of  conditions  which 
ought  to  sugerest  to  him  the  propriety  of  refusing,  even  though 
such  conditions  wore  in  the  statute,  would  not  oust  him  of 
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jurisdiction,  or  a  right  to  hear  and  determine  the  question. 
The  legislature)  in  saying  that  he  had  a  right  to  refuse  the 
writ, — ^in  saying  that  he  may  refuse  the  writ,  not  that  he 
must  refuse  the  writ, — evidently  were  not  afraid  that  the 
judges  of  the  district  would  abuse  the  discretion  invested  in 
them,  to  the  prejudice  of  the  public  good,  and  we  think  we 
ought  not  to  assume  to  entertain  any  such  fear.  The  remoter 
judge,  having  jurisdiction  of  habeas  corpus  proceedings,  and 
a  right  to  entertain  inquisitions  of  that  character,  may  ex- 
ercise that  jurisdiction  upon  any  showing  which  satisfies  him 
that  the  interests  of  justice  would  be  thereby  more  nearly 
attained.  There  is  no  limitation  on  the  right  of  any  judge  of 
the  district  court  of  Iowa  to  issue  a  writ  of  habeas  corpus 
on  proper  application,  running  into  any  part  of  the  state. 
Indeed,  that  right  is  given  him  by  the  statute,  and  upon  a 
proper  showing  for  a  writ,  a  wrongful  or  unlawful  refusal 
to  grant  the  writ  subjects  him  to  a  penalty.  But  the  legis- 
lature says  that  he  must  refuse  the  writ,  even  though  prop- 
erly applied  for,  if,  from  the  showing  of  the  petitioner,  it  is 
apparent  that  the  petitioner  would  not  be  entitled  to  any 
relief,  or  he  may  refuse  it,  unless  a  sufficient  reason  be  stated 
in  the  i>etition  for  not  making  the  application  to  a  more  con- 
venient judge  or  court. 

We  think  the  motion  for  a  change  of  venue  was  properly 
overruled. 

„  Division  II.     Upon  this  appeal  the  de- 

4.    HABBA8   COl-  ^  ^^ 

at?'"  Act  ***^"     fendant  states  his  last  ground  for  reversal  in 
~ntti**?iied" :    ^he  following  language : 

power  of  court 

qneBtton"©?*  '*The  court  erred  in  assuming  the  power 

cure :  parole.      ^   determine   the    question   of   fact,    as    to 

whether  or  not  the  plaintiff  is  cured,  when  the  matter  was 
wholly  for  the  determination  of  the  superintendent  of  the 
inebriate  department  of  the  State  Hospital." 

This  question  was  not  involved  in  the  motion  to  quash 
the  writ,  but  appears  only  in  the  answer  or  return  made 
by  the  defendant,  and  was  made  in  the  following  language: 
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''The  defendant  further  alleges  that  the  plaintiff  is  not 
cured,  and  has  never  been  found  to  be  cured,  either  by  the 
defendant,  or  by  the  board  of  control." 

Whether  this  allegation  in  the  answer  was  made  for  the 
purpose  of  tendering  an  issue  of  fact  with  the  plaintiff  as 
to  whether  she  was  cured  or  not,  or  whether  it  was  intended 
to  raise  the  legal  question  that  the  court  had  no  jurisdiction 
to  inquire  into  the  fact  whether  she  was  cured  or  not,  does  not 
appear. 

Whether  she  was  cured  or  not  was  a  question  of  fact. 
Whether  the  court  had  a  right  to  inquire  into  the  fact  is  a 
question  of  law.  The  question  of  fact  was  determined  ad- 
versely to  the  appellant  in  the  court  below. 
^'  mROB*'  haS^as  The  case  is  not  triable  de  novo  here.  If  the 
no?heary**^     court  had  a  right  to  consider  and  determine 

this  question,  its  finding  is  binding  upon  the 
defendant.  There  was  evidence  to  support  the  finding  of 
the  court,  and  we  treat  it  the  same  as  the  verdict  of  a  jury. 

In  discussing  this  question  as  to  the  right  of  the  court  to 
hear  and  determine  the  question,  the  plaintiff  relies  upon 
Sec.  2310-al2  of  the  Supplement  to  the  Code  of  1907,  as 
follows : 

''The  board  of  control  of  state  institutions  may  dis- 
charge any  person  committed  to  a  state  hospital  under  the 
provisions  of  this  act  on  the  recommendation  of  the  superin- 
tendent when  satisfied  that  such  person  will  not  receive  sub- 
stantial benefit  from  further  hospital  treatment." 

This  has  no  application  to  the  case  at  bar. 

The  plaintiff  also  relies  on  Sec.  2310-a3,  which  provides : 

"If  after  thirty  days  of  such  treatment  and  detention 
a  patient  shall  appear  to  be  cured,  and  if  the  physician  in 
charge  and  the  superintendent  of  said  institution  shall  so 
recommend,  the  governor  shall  parole  said  patient,  provided 


k 
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that  said  patient  shall  pledge  himself"  as  provided  in  said 
section. 

There  is  no  provision  in  this  chapter  for  the  release  of 
one  confined  in  a  state  hospital  for  inebriates  by  habeas  corpus 
proceedings.     Nor  is  it  necessary  that  the  statute  should 

confer  such  right.    It  is  a  right  guaranteed 

6,   Habbas  cob-  w        « 

PD8 :  rigbt  to    by  the  Constitution,  and  a  right  that  cannot 

"Uie^brute"  **  ■    ^  Suspended  or  refused  by  legislation.    See 

^"^  Sec.   13,  article  1,  in  BiU  of  Rights,  Iowa 

Constitution.     In  cases  where  parties  are  confined  in  insane 

asylums  in  this  state,  there  is  a  special  provision  of  the  statute 

as  follows: 

''All  persons  confined  as  insane  shall  be  entitled  to  the 
benefit  of  the  writ  of  habeas  corptis,  and  the  question  of  in- 
sanity shall  be  decided  at  the  hearing.  If  the  judge  shall 
decide  that  the  person  is  insane,  such  decision  shall  be  no 
bar  to  the  issuing  of  the  writ  a  second  time,  whenever  it  shall 
be  alleged  that  such  person  has  been  restored  to  reason." 
(Sec  2306,  Code,  1897.) 

It  will  be  noticed  that  the  plaintiff  herein  was  not  ordered 
confined  for  any  definite  time.  The  order  provided  that  she 
be  confined  in  the  hospital  until  cured,  not  exceeding  three 
years.  Whenever  she  was  cured,  she  was  entitled  to  be  re- 
leased. Any  restraint  after  she  was  cured  would  be  a  viola- 
tion of  her  constitutional  right  to  liberty.  These  statutes 
relied  upon  do  not  provide  any  tribunal  for  determining 
whether  a  patient,  confined  in  this  hospital,  is  cured  or  not. 
Subdivision  a3  of  Sec.  2310  only  provides  for  a  parole  by 
the  governor  in  the  event  she  shall  appear  to  be  cured,  and 
the  superintendent  and  physician  recommend  her  parole. 
There  is  no  provision  for  any  hearing  upon  the  question  of 
an  absolute  cure,  or  her  right  to  be  absolutely  discharged, 
upon  a  showing  that  she  is  cured,  and  there  is  apparent  to 
us  no  more  reason  why  a  person  confined  in  an  insane  asylum 
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as  insane  should  have  a  right  to  be  heard  in  a  proceeding  of 
this  kind,  as  to  whether  she  is  cured  or  not  of  her  insanity, 
than  there  is  for  a  hearing  of  the  same  character  and  kind 
where  one  is  confined  as  an  inebriate.  As  soon  as  cured, 
the  purpose  of  confinement  was  accomplished.  No  longer 
was  there  any  right,  under  the  order  or  under  the  statute 
to  confine  her.  When  the  right  to  confine  expired,  the  right 
to  her  liberty  arose.  When  this  was  refused,  her  right  to  the 
writ  to  determine  her  right  to  liberty  was  the  only  avenue  of 
escape. 

Sec.  7,  chapter  80,  of  the  Acts  of  the  Thirtieth  General 
Assembly  provides:  **The  term  of  detention  and  treatment 
shall  be  until  the  patient  is  cured,  and  not  exceeding  three 
years."  The  provisions  of  this  act  are  incorporated  in  the 
Supplement  of  the  Code  of  1907  as  Sec.  2310-al2.  The  three- 
year  limitation  is  a  limitation  upon  the  right  to  hold  the 
patient  whether  cured  or  not.  At  the  expiration  of  three 
years,  whether  the  patient^  be  cured  of  his  malady  or  not,  the 
right  to  hold  him  longer,  under  the  order  of  commitment, 
expires.  This  statute  gives  a  right,  under  proper  order,  to 
hold  the  patient  until  cured,  but  whether  cured  or  not,  not 
to  exceed  three  years.  The  only  provision  of  the  statute 
authorizing  the  holding  of  an  inebriate  for  a  full  three  years 
is  found  in  chapter  184  of  the  laws  of  the  Thirty-Fifth  Gen- 
eral Assembly,  which  provides  for  the  creation  of  a  depart- 
ment to  be  known  as  the  custodial  department^  and  Sec.  2  of 
this  act  (Sec.  2310-a34,  Code  Sup.  1913)  provides: 

''Said  department  shall  be  for  the  confinement  of  all 
male  persons  hereinafter  committed  to  said  hospital  who 
have  been  discharged  under  the  provisions  of  Sec.  2310-al2, 
Supplement  of  the  Code,  1907,  all  male  persons  committed 
to  said  hospital  who  are  found  by  the  court  making  the  order 
of  commitment  to  be  habitual  inebriates  or  drug  habituates; 
and  any  person  committed  to  the  hospital  who,  in  the  judg- 
ment of  the  board  of  control  of  state  institutions  acting  upon 
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the  recommendation  of  the  superintendent,  is  believed  to  be 
a  menace  to  the  maintenance  of  the  discipline  of  the  hospital, 
and  providing  that  patients  of  any  department  of  the  hos- 
pital who  leave  the  institution  or  grounds  thereof  without 
due  authority  shall  be  subject  to  transfer  to  said  custodial 
department  upon  the  order  of  the  superintendent  of  the 
hospital." 

Section  3   (Sec.  2310-a35,  Code  Sup.  1913)   provides: 

''No  person  confined  in  the  custodial  department  shall 
be  released  therefrom  until  he  shall  have  remained  a  full 
term  of  three  years." 

There  is  no  claim  in  this  case  that  the  plaintiff  herein 
should  be  held  under  any  of  the  provisions  of  chapter  184 
of  the  laws  of  the  Thirty-Fifth  General  Assembly.  Nor  is 
the  right  to  hold  her  based  upon  any  of  the  provisions  of  this 
chapter. 

Upon  a  full  consideration  of  this  record,  we  are  inclined 
to  the  opinion  that  the  court  did  not  err  in  discharging  the 
plaintiff,  and  the  cause,  therefore,  should  be  and  is  Affirmed. 

Weaver  and  Evans,  JJ.,  concur.  Salinger,  J.,  specially 
concurs.  Ladd,  J.,  concurs  in  the  conclusions  reached  in  the 
first  division  of  the  opinion;  dissents  as  to  the  second  divi- 
sion.   Deemeb,  C.  J.,  and  Preston,  J.,  dissent. 

Salinger,  J.  (concurring).  The  importance  of  the  ques- 
tions decided,  and  a  dissent  which  has  been  a  progressive 
development  by  means  of  addition  and  subtraction,  and  as  to 
which  the  members  of  the  court  have  constantly  changed  in 
attitude,  constrain  me  to  state  fully  the  ultimate  conclusions 
which  impel  me  to  agree  to  the  decision  of  the  court,  and 
also  the  reasoning  upon  which  these  conclusions  are  reached. 
My  ultimate  conclusions  are: 

1.  When  the  oflScers  of  a  state  asylum  detain  a  patient, 
the  tribunals  of  the  county  in  which  the  asylum  is  situated 
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are,  of  necessity,  the  ones  nearest  the  detained  patient.  If 
the  general  provisions  on  venue  that  require  all  actions  to  be 
brought  in  the  county  wherein  some  defendant  resides,  or 
in  which  he  does  an  official  act,  apply  to  an  application  in 
habeas  corpus  made  by  such  patient,  these  statutes  accom- 
plish that  all  such  applications  must  be  made  to  the  tribunal 
literally  the  nearest  to  the  applicant.  If  that  be  the  true 
construction  of  these  general  statutes,  then  Code  Sec.  4420, 
which  provides  that  application  of  habeas  corpus  ''must  be 
made  to  the  tribunal  most  convenient  to  applicant  in  point 
of  distance,"  has  no  effect  whatever.  On  that  construction, 
the  words  of  this  statute  compel  application  to  the  tribunal 
** physically  the  nearest,"  a  requirement  already  made  by 
said  general  statutes.  Therefore,  I  hold  that  Sec.  4420  is 
q>ecial  and  controls  the  general,  and  that  a  fair  construction 
of  all  the  statutes  on  the  subject  is  that  while,  ordinarily, 
application  must  be  made  in  the  tribunal  nearest  to  appli- 
cant, in  habeas  corpus,  subject  to  proper  guards  against 
abuse,  the  application  must  be  entertained  in  a  tribunal  which, 
though  not  physically  the  nearest,  is  found  to  be  the  most 
convenient  in  point  of  distance. 

2.  There  is  no  evidence  in  this  record  that  the  tribunal 
selected  by  this  applicant  is  not  most  convenient  to  her  in 
point  of  distance;  and,  in  any  event,  the  respondent  may 
not  complain  on  appeal  that  the  applicant  was  tried  in  a 
tribunal  not  most  convenient  to  her. 

3.  On  the  authority  of  ^ar^  v.  Sanders,  146  Iowa,  at 
242,  the  point  of  improper  forum  was  waived  by  producing 
the  applicant. 

4.  Certain  statutes  provide  for  conditional  release  on 
parole,  upon  compliance  with  stated  conditions.  I  am  of 
opinion  that,  although  one  of  these  conditions  is  that  a  parole 
is  obtainable  only  on  the  recommendation  of  the  superin- 
tendent, this  does  not  affect  the  jurisdiction  of  the  courts  to 
grant  applications  for  discharge  which  invoke  a  statute  other 
than  the  parole  statutes,  to  wit,  the  one  which  provides  that 


Sept.  1915]  Addis  v.  AppiiEGATE.  173 

"the  term  of  the  detention  and  treatment  shall  be  until  the 
patient  is  cured,  and  not  exceeding  three  years."  A  parole 
is  a  conditional  and  experimental  release  before  expiration 
of  sentence.  But  the  statute  last  referred  to  terminates  the 
sentence  whenever  a  cure  occurs,  though  that  be  earlier  than 
the  maximum  time.  It  follows  that  one  who  invokes  this 
statute  is  not  seeking  a  conditional  release  before  termination 
of  sentence,  but  is  asserting  that  he  is  illegally  detained 
oecause  detained  after  his  sentence  has  expired.  Therefore, 
the  parole  statutes  are  not  involved;  for,  though  the  courts 
have  no  power  to  grant  a  parole,  and  its  granting  depends 
upon  the  recommendation  of  the  superintendent,  they  do 
have  power  to  discharge  one  who  is  being  imprisoned  after 
the  expiration  of  his  sentence.  If,  as  the  minority  claims, 
habeas  corpus  will  not  lie  to  liberate  a  detained  inebriate, 
then  thje  amendment  to  the  habeas  corpus  statute  which  makes 
the  requirements  of  the  statute  amended  mandatory  in  appli- 
cations ''by  an  inmate  of  or  one  confined  in  a  state  institu- 
tion" commits  the  absurdity  of  making  mandatory  regulations 
concerning  an  application  which  cannot  be  entertained  at  all. 

Division  I. 

I.  The  respondent  superintendent  detained  applicant  in 
Henry  county  by  official  kct  done  therein.  This  writ 
was  issued  by  the  district  court  of  Clayton  county.  If  our 
general  statutes  on  venue  control,  the  minority  is  rightly 
of  opinion  that,  initially,  none  other  than  the  district  court 
for  Henry  county  had  jurisdiction  to  entertain  the  applica- 
tion. A  statute  provision  on  venue  requires  that  personal 
actions  shall  be  brought  in  some  county  in  which  some  de- 
fendant actually  resides;  and  the  further  provision  that  this 
rules,  ''except  as  otherwise  provided,"  confesses  that  the 
main  enactment  is  not  exclusive.  (Sec.  3501,  Code.)  An- 
other commands  that  actions  which  complain  of  an  act  done 
under  color  of  public  office  must  be  brought  in  the  county 
where  that  act  or  some  part  thereof  was  done.     (Sec.  3494, 
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Code  Sup.  1907.)  When  the  superintendent  of  a  state  hos- 
pital detains  a  patient  therein,  the  detention  occurs  in  the 
county  where  the  superintendent  resides,  and  constitutes  an 
oflScial  act  done  therein.  Using  the  word  **  distance"  literally, 
the  tribunals  that  sit  in  that  county  are  the  least  distant 
from  a  patient  who  seeks  release  by  habeas  corpus.  If  these 
two  statutes  provide  that  the  county  wherein  the  superin- 
tendent resides  and  detains  the  applicant  is  the  only  place 
wherein  the  application  can  be  initiated,  and  physical  near- 
ness to  the  tribunal  applied  to  is  equivalent  to  ''most  con- 
venient in  point  of  distance  to  the  applicant'' — ^if,  therefore, 
it  be  sound  construction  that  habeas  corpus  must  be  applied 
for  in  the  county  where  the  superintendent  resides  and  de- 
tains the  applicant,  and  that  this  county  is  the  most  con- 
venient to  applicant  in  point  of  distance — ^it  was  a  waste  of 
words  to  enact  Sec.  4420,  which  provides  that  the  application 
''must  be  made  to  the  court  or  judge  most  convenient  in  point 
of  distance  to  the  applicant."  For,  on  such  construction, 
Sees.  3494  and  3501  accomplish  all  that  the  words  of  4420 
can.  If,  literally,  distance  is  the  test,  then  the  nearest  tribunal 
is  the  proper  one,  whether  it  is  or  is  not  convenient.  The 
only  way  in  which  the  words  of  Sec.  4420  can  have  effect 
is  to  hold  that  nearest  in  distance  may  not  be  the  most  con« 
venient  in  point  of  distance.  Otherwise,  "most  convenient 
in  point  of  distance"  means,  merely,  in  the  county  wherein 
the  superintendent  lives — ^a  needless  statute,  because,  with- 
out it,  that  is  the  only  county  in  which  application  can  be 
made.  Again,  the  statute  provision  (Sec.  4419,  Code)  that 
the  writ  of  habeas  corpus  "may  be  served  in  any  part  of  the 
state"  is  useless,  because  there  never  can  be  occasion  to  make 
such  service.  No  one  can  be  detained  unless  someone  is 
present  to  detain  him.  If  the  writ  can  be  applied  for  only 
in  a  district  wherein  the  detained  person  is,  no  writ  need 
ever  be  issued  to  operate  outside  of  that  district  Construc- 
tion which  results  in  needlessly  disregarding  statutes  in  pari 
materia  is  not  favored,  of  course,  and  it  is  such  construction 
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that  the  minority  declares  for.  It  is  clear  that  all  the  statutes 
on  the  subject  may  have  effect,  and  that  we  should  not  be 
asked  to  repeal  Sees.  4419  and  4420.  Rightly  construed, 
all  together  provide  that,  ordinarily,  personal  actions  must 
be  brought  in  the  county  where  the  defendant  resides,  or  in 
which  an  official  act  complained  of  has  been  done ;  recognize 
that  ordinarily  the  tribunals  in  such  county  are  the  most  con- 
venient to  which  the  plaintiff  is  entitled,  that  in  some  in- 
stances these  tribunals,  even  if  literally  the  least  distant,  are 
not  the  most  convenient  to  applicant  in  point  of  distance, 
and,  therefore,  provide,  with  proper  guard  against  abuse 
of  the  practice,  that  courts  may  entertain  habeas  corpus, 
though  other  courts  are  nearer  in  literal  distance,  though  the 
respondent  does  not  live  in  the  county  wherein  application 
is  made,  and  though  applicant  be  not  detained  therein.  This 
I  construe  to  be  the  holding  of  the  majority,  and  agree  to. 
It  is  conceded  that  Ware's  Case,  146  Iowa  233,  sa/ys  that 
which  supports  this  position,  but  it  is  iusisted  that  its  ''real 
decision''  is  merely  that  the  jurisdiction  of  the  Supreme 
Court  is  state- wide.     The  case  expressly  holds  two  things: 

(1)  That  as  to  the  Supreme  Court  or  a  judge  thereof,  the 
statute  requiring  the  application  to  be  made  to  the  tribunal 
most  convenient  to  the  applicant  has  no  application,  since 
the  original  jurisdiction  of  the  Supreme  Court  is  state-wide. 

(2)  That,  at  all  events,  this  statute  does  not  expressly  pro- 
vide that  the  most  convenient  tribunal  has  exclusive  juris- 
diction, nor  command  the  more  remote  judge  to  refuse  the 
writ,  because  the  statute  is  in  this  respect  simply  directory, 
and  thai,  therefore,  the  writ  may  be  granted  by  a  tribunal 
not  the  one  nearest  to  the  petitioner. 

In  HamM  v,  Schlitz  Brewing  Co,,  165  Iowa  266,  we  pass 
(HI  the  effect  of  a  decision  by  us  of  a  controversy  in  which  it 
was  contended:  (1)  There  is  no  jwwer,  after  the  jury  has 
returned  a  verdict  and  been  discharged,  to  give  the  defeated 
party  a  judgment  effecting  in  result  what  would  be  equiva- 
lent to  directing  verdict  in  his  favor;  and   (2)   under  the 
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record,  a  directed  verdict  was  in  no  event  justified  in  the 
state  of  the  evidence,  even  if  it  had  been  applied  for  before 
the  power  to  grant  it  had  lapsed.  Both  contentions  were 
sustained  in  the  decision  which  Hamill's  case,  supra,  reviews. 
We  hold  that  what  was  said  on  both  heads  is  binding  law,  and 
not  dictum.  In  other  words,  though  it  was  unnecessary  to  go 
farther,  after  having  held  that  there  was  no  power  to  direct  a 
verdict,  adding  that  the  evidence  did  npt  warrant  such  direc- 
tion was  a  binding  decision,  and  not  a ' 'mere  dictum  or  gratui- 
tous or  irrelevant  expression.''  Both  on  this  authority  and  in 
reason,  the  ''real  decision"  in  the  Ware  Case  was  more  than  a 
decision  that  the  Supreme  Court  has  state-wide  jurisdiction. 
It  decides  that  habeas  corpus  can  be  entertained,  though  ap- 
plied for  in  a  tribunal  not  nearest  to  applicant. 

The  following  is  hornbook  law:  The  test  is  whether  a 
fact  has  been  fully  and  fairly  investigated  and  tried,  and 
actually  determined,  or  whether  it  is  inferable  from  the  judg- 
ment itself  that  it  was  determined.  2  Black,  Judgments, 
Sec.  614,  approved  in  Reynolds  v,  Lyon  County,  121  Iowa 
733,  742,  743.  Every  point  which  has  been  either  expressly 
or  by  necessary  implication  in  issue,  or  which  must  neces- 
sarily have  been  decided  in  order  to  support  the  judgment 
or  decree,  is  concluded.  Freeman,  Judgments,  Sec.  257.  An 
estoppel  beyond  what  appears  on  the  face  of  a  judgment 
applies  to  every  allegation  which,  having  been  made  on  the 
one  side  and  denied  on  the  other,  was  at  issue  and  determined 
in  the  course  of  the  proceedings.  Stevens  v.  Hughes,  31  Pa, 
St  381. 

In  the  Ware  Case,  the  express  challenge  was  not  that 
the  Supreme  Court  lacked  state-wide  jurisdiction,  but  that 
it  was  not  the  tribunal  most  convenient  in  point  of  distanco 
to  the  applicant.  That  this  court  is  not  contemplated  by 
the  statute  which  requires  the  tribunal  to  be  the  one  most 
convenient  to  the  applicant  in  point  of  distance,  because  the 
jurisdiction  of  the  court  is  state-wide,  is  one  good  answer  to 
this  challenge.    It  is  manifestly  just  as  good  an  answer  that. 
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even  if  the  court  did  not  iiave  state-wide  jurisdiction,  its 
jurisdiction  was  not  well  challenged  because  the  statute  which 
X>ermits  application  to  be  made  to  the  most  convenient  tri- 
bunal is,  at  most,  directory.  Not  only  is  the  latter  a  decision 
because  it  is  an  express  declaration  upon  an  express  chal- 
lenge interposed,  but  it  can  and  must  be  inferred  from  the 
judgment  that  such  ruling  was  made,  and  of  necessity.  The 
challenge  was  that  the  court  lacked  jurisdiction.  Both  by 
retaining  the  application,  and  in  express  terms,  this  con- 
tention is  overruled.  This  ruling  is  the  ultimate  decision. 
For  such  ruling  two  reasons,  equally  cogent  and  relevant, 
are  assigned:  first,  that  the  statute  in  question  has  no  appli- 
cation; second,  that  if  it  has,  it  is  merely  directory.  Both 
are  reasons  for  an  ultimate  decision  rather  than  the  decision 
itself.  Why  the  stating  of  one  of  these  reasons  is  more  the 
real  decision  than  the  other  is  difScult  to  apprehend.  If  the 
claim  asserted  by  the  minority  be  followed  to  its  bitter  end, 
then  the  only  ultimate  decision  ever  pronounced  by  a  court 
of  last  resort  is  that  there  shall  ensue  either  af&rmance  or 
reversal.  If  that  be  so,  if  the  reasons,  and  all  or  either  of 
them,  for  aflSrming  and  reversing  must  be  treated  as  dictum, 
if  the  only  effect  of  our  decisions  is  their  final  result,  if  there 
is  no  function  for  the  announced  reasons  that  underlie  and 
induce  the  judgments  of  courts  of  last  resort,  and  if  the 
reasons  assigned  for  the  decision,  though  relevant  and  cogent, 
are  mere  words,  there  is  no  occasion  to  publish  official  reports 
of  such  decisions. 

2. 

The  hyper-analysis  used  to  minimize  the  TTore  Case  is  in 
sharp  contrast  with  the  plenary  effect  arbitrarily  given  to 
cases  relied  on  by  the  minority.  Whether  the  one  restrained 
must  present  the  application  to  a  judge  in  the  district  of  the 
restraint,  or,  that  being  impossible,  to  the  nearest  judge  who 
will  act,  was  neither  involved  nor  even  discussed  in  Thompson 
V.  Oglesby,  42  Iowa  598.    The  sole  question  was  whether  one 
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who  presented  the  application  of  the  person  restrained  was  in 
such  sense  the  applicant  as  that  venue  lay  with  the  tribunal 
most  convenient  to  this  presenter.  The  case  was  determined 
in  this  court  upon  the  concession  that,  if  the  presenter  ''is 
not  the  applicant  within  the  meaning  of  the  statute,  the 
motion  for  change  of  venue  should  have  been  granted." 
Upon  this  concession,  the  only  question  that  could  be  decided 
was  whether  such  presenter  is  such  applicant;  and  all  that 
is  decided  is  that  he  is  not  Some  language  to  the  effect 
that  when  it  may  be  presumed  that  respondent  and  the  per- 
son restrained  are  together,  and  so,  that  the  evidence  as  to 
the  legality  of  the  restraint  would  ordinarily  be  in  the  same 
place,  then,  for  the  benefit  of  the  one  restrained,  it  should  be 
allowable  to  show  the  illegal  restraint  with  the  least  trouble 
and  expense,  is  pure  dictum,  and  inapplicable  besides.  The 
real  decision  is  further  made  clear  by  what  follows  this 
dictum,  to  wit:  That  "there  is  no  reason  why  his  imprison- 
ment should  continue  until  he  can  be  brought  before  some 
remote  court  or  judge,  wherever  sdme  person  may  happen 
to  be  who  desires  to  present  a  petition  in  his  behalf,'* 

In  Rivers  v.  Mitchell,  57  Iowa  193,  195,  the  wife  lived 
in  Oskaloosa,  the  husband  in  Des  Moines.  The  application 
was  made  to  a  judge  in  Polk  county  and  the  point  was  made 
that  there  was  no  jurisdiction  to  issue  the  writ  because  the 
application  was  not  made  to  the  court  or  judge  most  con- 
venient in  point  of  distance  to  the  applicant.  It  is  held  that 
the  children  were,  in  a  sense,  the  applicant,  and  it  would  be 
presumed  that  they  and  the  father  were  together,  and  upon 
this  point  the  Thompson  Case,  supra-,  is  cited. 

On  suggestion  that  to  do  so  is  important,  I  have  care- 
fully considered  the  case  of  Laird  Bros,  v.  Dicker  son,  40 
Iowa  665.  It  decides  that  if,  on  an  attachment  against  a  non- 
resident, no  property  is  found  in  the  county  wherein  suit  is 
brought  and  the  venue  is  changed  to  a  county  wherein  a  levy 
is  made,  the  levy  is  valid  from  its  date,  and  it  is  said  that, 
except  as  the  manner  of  its  jurisdiction  is  prescribed  by 
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statute,  both  by  the  Constitution  and  statute  the  district  court 
**ha8  jurisdiction  over  every  cause  brought  within  its  dis- 
trict," and  that  ''this  idea  of  the  general  and  unlimited 
jarisdiction  of  the  district  court  is  further  illustrated  by  the 
fact  that  they  are  styled  the  district  court  for  the  state, 
.  .  .  with  authority  to  grant  writs  running  into  any  part 
of  the  state.  ...  It  is  therefore  clear,  .  .  .  that 
the  district  courts  have  general  jurisdiction  of  all  matters 
brought  before  them."  This  is  not  a  decision  that  the  court 
might  not  err  as  to  venue,  but  it  does  hold  that  there  is 
jurisdiction  of  a  case  brought  in  the  wrong  county,  that  there 
is  power  to  issue  some  writs  running  to  any  county  in  the 
state,  and  is  a  strong  implication  that  when  the  writ  may 
thus  run,  it  may  have  important  bearing  on  whether  venue 
has  been  rightly  laid.  While  not  an  exact  authority  for  the 
ruling  opinion,  it  is  none  for  the  dissent,  and  tends  to  mili- 
tate against  rather  than  to  sustain  it. 

In  re  Jewett,  (Kan.)  77  Pac.  567,  holds  that,  where  a 
Constitution  gives  district  courts  such  **  jurisdiction  as  may 
be  provided  by  law,"  the  exercise  of  such  jurisdiction  is 
limited  to  ''within  their  respective  districts,"  and  where 
there  is  no  provision  to  serve  writ  or  process  in  any  county 
of  the  state  except  in  criminal  cases,  there  is  no  jurisdiction 
to  order  the  writ  of  habeas  corpus  to  run  outside  the  dis- 
trict. This  is  merely  a  decision  that  habeas  corpus  cases 
are  not  criminal  cases,  and  the  case  says  that  the  only  ques- 
tion is  "whether  a  proceeding  in  habeas  corpus  is  in  its 
nature  civil  or  criminal."  In  treating  this  as  applicable,  our 
statute,  which  allows  the  writ  to  be  served  in  any  county  of 
the  state,  is  overlooked. 

In  re  DoU,  50  N.  W.  (Minn.)  607,  is  this:  Under  a 
statute  provision  that  the  person  applying  for  the  writ  must 
apply  to  a  court  or  judge  in  the  county  where  he  is  restrained, 
if  there  be  one  therein  willing  aud  capable  to  actj  that  if 
there  are  none  in  that  county,  application  must  be  made  to 
the  nearest  or  most  accessible  court  or  judge  capable  and 
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willing  to  act;  that  if  the  application  be  made  to  one  not  in 
the  county  of  the  restraint,  proof  is  required  that  there  be 
none  in  that  county  willing  and  able  to  act,  and  that  the  more 
remote  tribunal  applied  to  shall  deny  the  application  unless 
such  proof  is  made,  it  is  held  that  without  such  proof  it  is 
error  to  entertain  the  application  outside  of  the  county  of 
the  restraint.  This  rule  is  in  a  general  way  followed  in 
Ex  parte  EUis,  11  Cal.  222,  225,  and  the  statute  there  is 
merely  that  writ  may  be  granted  by  certain  named  judges. 
Neither  Kansas,  Minnesota,  nor  Califomia  have  statutes  which 
authorize  habeas  corpus  to  be  brought  where  it  is  most  con- 
venient in  distance  to  the  applicant,  or  permitting  the  writ 
to  run  into  any  part  of  the  state. 

College  of  Physicians  v.  Ouilbert,  100  Iowa  213,  was  a 
proceeding  to  compel  the  state  board  of  medical  examiners 
to  recognize  a  medical  school  as  being  in  good  standing.  Writ 
of  certiorari  was  resorted  to  to  compel  this  action,  and 
obtained  in  a  county  in  which  the  act  complained  of  was 
not  done,  and  in  which  the  officers  charged  with  doing  same 
did  not  reside.  The  case,  therefore,  decided  rightly  that  the 
writ  was  not  warranted.  It  is  not  applicable  here,  because 
there  is  no  statute  provision  that  the  writ  of  certiorari  may 
be  obtained  of  a  tribunal  most  convenient  to  applicant  in 
point  of  distance;  because  there  is  no  statute  like  Sec.  4419, 
under  which  writ  of  certiorari  may,  like  habeas  corpus,  be 
served  in  any  part  of  the  state ;  and  because  the  only  statute 
provision  as  to  certiorari  is  Sec.  4155,  Code,  that  this  writ 
*'may  be  granted  by  the  district  court  or  judge  thereof." 

Ex  parte  Clarke,  100  U.  S.  399,  and  Ex  parte  Virginia, 
idem>,  339,  but  hold  that  when  the  writ  of  habeas  corpus  is 
directed  to  an  inferior  court  by  the  Supreme  Court  of  the 
United  States,  it  involves  appellate  review,  and  that  appellate 
courts  are  authorized  to  issue  it  by  exercise  of  either  original 
or  appellate  jurisdiction. 

State  ex  rel.  Burner  v.  Huegin,  85  N.  W.  (Wis.)  1046, 
as  to  which  the  minority  say  that  it  '4s  also  quite  closely  in 
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pointy"  holds  that,  for  the  purpose  of  review  as  to  who  are 
adversative  parties, — or  plaintiff  and  defendant,  no  matter  how 
named, — as  to  what  counsel  may  be  paid  by  the  state,  and  in 
settling  what  is  res  jtuiicaia,  el  habeas  corpus  proceeding  is 
civil  and  not  criminal. 

Sec.  260,  Code,  cited,  deals  with  the  superior  court,  and 
provides  that  ''said  court  shall  have  jurisdiction  concurrent 
with  the  district  court  in  all  civil  matters,"  except  some 
excluded  in  terms. 

Barranger  v.  Baiom,  30  S.  E.  (Oa.)  524,  says  nothing 
about  habeas  corpus,  except  that  it  is  an  extraordinary 
remedy  within  the  purview  of  statutes  which  prescribe  the 
time  for  filing  bill  of  exceptions  in  suits  which  seek  an 
extraordinary  remedy ;  and  that  where  an  extradition  warrant 
is  asked,  petitioner  may  show  on  habeas  corpus  that  he  has 
given  bond  in  bail  trover  for  goods  involved  in  the  criminal 
charge  upon  which  the  warrant  is  demanded. 

Surely  none  of  these  make  clear  that  the  voice  of  author- 
ity is  against  entertaining  habeas  corpus  as  was  done  below. 

II.  The  dissent  presents  the  following  arguments  (stated 
in  ultimate  effect)  why  the  statute  should  be  construed  to 
limit  entertaining  the  application  to  the  tribunal  nearest  to 
applicant.  Roughly,  these  arguments  are:  (1)  Opportunity 
for  harassment  of  respondent  by  captiously  selecting  a  tri- 
bunal at  great  distance,  which,  as  is  claimed,  the  judge  has 
no  power  to  deal  with  because  he  cannot  refuse  the  writ. 
(2)  Hardship  or  expense,  or  both,  to  respondent  and  wit- 
nesses. (3)  There  is  no  adequate  review,  if  any.  (4)  It  has 
been  the  custom  of  the  Supreme  Court  to  send  such  applica- 
tion to  the  tribunal  nearest  to  applicant. 

As  to  the  last,  the  general  statutes  on  venue  contemplate 
that,  unless  special  provision  be  made,  all  actions,  and,  con- 
sequently, aU  complaints  of  official  action,  must  be  prosecuted 
in  the  tribunal  nearest  to  the  impleaded  official.  Therefore, 
if  a  special  provision  is  made  that  a  particular  complaint 
shall  be  presented  where  it  '4s  most  convenient  in  point  of 
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distance  to  applicant,"  these  words  are  not  repealed  because 
the  Supreme  Court  has  sent  applications  which  comply  with 
these  words  to  a  district  court  nearest  to  applicant.  And,  for 
all  that  appears,  the  particular  courts  to  which  such  transfers 
have  been  made  were  not  only  nearest  to  applicant,  but,  as 
well,  '^most  convenient  in  distance."  If  sending  such  an 
application  away  proves  that  the  statute  under  consideration 
has  no  effect,  it  can  be  as  well  argued  that  the  transfer 
repeals  the  law  which  authorizes  the  Supreme  Court  to  en- 
tertain habeas  corpus. 

2. 

As  to  the  claim  that,  in  details  specified,  such  great  hard- 
ships will  follow  our  construction  as  that  it  should  be  held 
that  the  legislature  meant  nothing  by  the  words  it  put  into 
Sec.  4420,  I  am  of  opinion  that  most  of  these  hardships  are 
fancied;  that  as  much  hardship  will  result  from  adopting 
the  construction  favored  by  the  minority ;  that  if  any  burdens 
are  created  by  the  view  of  the  majority,  the  legislature  must 
have  foreseen  them ;  and  that  clear  words  in  a  statute  should 
not  be  cancelled  because  their  natural  effect  is  to  produce  con- 
sequences anticipated  by  the  body  that  employed  such  words. 
I  think  what  has  just  been  said  is  applicable  to  most  of  the 
arguments  advanced  by  the  minority,  which  have  not  as  yet 
been  referred  to.    These  are : 

a.  As  to  the  statement  that  the  patient  will  be  encouraged 
to  bring  as  many  applications  as  he  can  induce  attorneys  to 
institute,  and  he  or  his  friends  may  be  able  to  finance,  and 
this  as  a  method  of  obtaining  a  release  without  the  burdens 
attached  to  release  or  parole — As  will  be  shown  later,  an 
application  to  be  discharged  because  cured  is  not  one  for,  and 
if  granted  does  not  obtain,  a  parole.  Hence,  the  construction 
of  the  majority  will  not  enable  one  to  use  an  application  like 
the  one  at  bar  as  a  means  of  getting  a  parole.  A  patient  may 
vex  officers  by  repeated  applications,  whether  venue  lies  in 
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one  counly  or  another.    However,  the  average  inmate  of  an 
a^lum  is  hardly  in  position  to  finance  any  such  applications. 

b.  The  argument  that  allowing  application  to  a  tribunal 
literally  not  the  nearest  might  '* perhaps'*  be  a  burdensome 
expense  to  the  state,  and,  certainly,  upon  respondents  who  are 
not  rich,  is  met  in  part  by  the  minority  which  makes  such  argu- 
ment with  the  statement  that  ''attendance  in  the  supposed  case 
is  compulsory.'*  And,  as  will  be  later  pointed  out,  witnesses 
might  have  to  go  a  greater  distance  to  attend  upon  a  court 
in  the  county  where  the  superintendent  lives  than  if  the 
inquiry  were  held  in  some  other  county. 

c.  It  is  claimed  that  under  our  construction  actions  may 
be  brought  in  remote  counties  though  **  there  be  no  shadow  of 
excuse"  for  proceeding  there;  that,-  if  the  plain  words  of  the 
statute  be  given  effect,  it  will  be  possible  **for  some  worthless 
vagabond  of  a  father"  to  call  the  mother  to  defend  her  right- 
ful custody  of  their  child  in  the  most  remote  of  counties,  by 
his  merely  alleging  that  he  and  his  witnesses  live  there,  and 
that  it  is  most  convenient  for  him  as  a  place  of  trial;  tfiat 
the  court  or  judge  has  no  discretion  and  must  entertain  such 
application,  and  is  subject  to  a  i>enalty  if  he  refuse;  that, 
therefore,  no  review  of  the  right  to  apply  exists  below,  and 
that  there  is  no  adequate  appellate  review.  I  answer  that,  if 
the  construction  of  the  minority  ruled,  these  applications 
would  have  to  be  made  in  the  county  of  respondent's  resi- 
dence ;  that,  therefore,  there  could  be  no  review  anywhere  else, 
no  matter  how  much  hardship  the  making  application  in  that 
one  county  would  create ;  that,  as  will  presently  appear,  trial 
in  that  county  might  be  much  more  burdensome  than  if  held  in 
some  other  county ;  and  that  for  the  rest,  the  premise  is  faulty, 
and  the  deduction  irrelevant.  There  is  no  law  which  penalizes 
the  judge  who  rightly  denies  the  writ  of  habeas  corpus  and 
the  minority  itself  suggests  that  there  may  be  a  transfer  of 
the  application  or  a  quashing  of  the  writ  issued — ^which,  of 
course,  presupposes  review.  As  will  be  seen  presently,  review 
below  is  not  only  permitted  but  imposed.    So  far  as  review 
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on  appeal  is  concerned,  that  is,  under  well-settled  rules,  far 
from  plenary.  But  it  is  as  full  as  appellate  review  of  the 
kindred  acts  of  denying  or  granting  a  change  of  venue,  and, 
surely,  if  review  of  an  act  authorized  by  statute  is  inadequate, 
additional  legislation,  rather  than  judicial  amendment  or  re- 
peal, is  the  remedy.  The  minority  errs  in  the  premise  that  the 
courts  have  no  power  of  review,  and  in  the  deduction  that 
they  will  not  refuse  to  entertain  applications  wrongfully  made 
in  a  more  remote  county, — ^that  they  will  hold  a  tribunal  to  be 
most  convenient  in  point  of  distance  to  applicant  when  that  is 
not  true.  All  this  simply  overlooks  the  statute  contemplating 
a  judicial  inquiry  into  whether  the  tribunal  selected  is  the  one 
authorized  by  statute,  in  that  it  provides  that  if  the  one 
selected  be  not  the  one  mo9t  convenient  in  point  of  distance, 
the  application  shall  not  be  entertained  unless  a  satisfactory 
i^owing  be  made  which  excuses  the  selecting  of  the  less  con- 
venient court  or  judge.  It  also  ignores  the  foundation  upon 
which  the  administration  of  justice  must  rest,  to  wit,  the  pre- 
sumption that  the  judges  of  the  land  will  not  entertain  appli- 
cations where  the  selection  of  the  tribunal  is  not  warranted  by 
statute,  is  purely  captious,  made  with  evil  intent,  and  is 
without  '* shadow  of  excuse." 

d.  The  statement,  that  "whether  she  was  cured  or  not 
was  not  within  the  knowledge  of  persons  living  within  Clay- 
ton county;  for  it  is  conclusively  adjudged  (in  that  county) 
that  where  they  knew  her  she  was  addicted  to  the"  dn:^  habit 
and  should  be  confined  in  an  asylum"  either  means  nothing 
whatsoever  or  else  asserts  that,  if  one  is  an  inhabitant  of  a 
county  wherein  a  patient  is  adjudged  fit  for  detention,  he  can 
never  have  knowledge  that  the  person  there  committed  has  been 
cured.  This  ignores  that  whatever  was  adjudicated  in  Clayton 
county  binds  equally  the  inhabitants  of  all  the  counties.  And 
it  makes  the  impossible  claim  that  the  inhabitants  of  a  county 
wherein  a  patient  is  adjudged  to  go  to  an  asylum  can  get  no 
knowledge  that  the  person  committed  has  later  been  cured. 
In  the  same  case  is  the  statement  that  "no  one  but  witnesses 
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who  saw  her  after  she  had  been  taken  to  Mr.  Pleasant  could 
give  any  opinion  as  to  her  recovery ;  so  that  not  only  the  parties 
but  the  witnesses  were  at  Mt.  Pleasant."  If  one  concede  that 
none  but  witnesses  who  saw  applicant  after  she  had  been  taken 
to  Mt.  Pleasant  could  give  an  opinion  as  to  her  recovery,  I 
know  of  no  law  which  prohibits  people  who  live  in  Clayton 
county  from  seeing  her  while  in  Mt.  Pleasant. 

e.  A  thought  already  expressed  may  properly  be  amplified 
in  this  ccmnection.  Since  general  statutes  provide  that  all 
applications  must  be  brought  in  the  county  wherein  the 
respondent  lives,  the  legislature  must  have  foreseen  that  the 
special  provision,  that  a  particular  application  should  be 
brought  in  the  county  most  convenient  in  point  of  distance  to 
the  applicant,  would  probably  be  understood  to  provide  for 
cases  in  which  courts  might  entertain  the  application  on  the 
ground  that  it  was  most  convenient  to  applicant  in  point  of 
distance,  although  not  the  nearest  in  distance.  It  must  have 
been  known  that  the  arrangement  of  railroad  service  and  the 
location  of  witnesses  might  make  the  tribunal  nearest  in  an 
air  line  more  inconvenient  than  one  not  so  near  in  distance 
physically.  In  foreseeing  this,  is  included  anticipating  that 
applications  might  be  made  before  tribunals  not  most  con- 
venient in  point  of  distance,— that  there  is  opportunily  to 
institute  vexatious  litigation  and  impose  burdensome  expense, 
and  other  hardships.  When,  therefore,  in  the  knowledge  that 
either  or  all  of  these  might  happen,  the  legislature  made  this 
specific  statute  covering  particular  cases,  and  additional  to 
general  statutes,  construction  should  not  make  this  special 
provision  idle,  nor  deal  with  the  general  statute  as  though  no 
addition  thereto  existed,  merely  because  there  might  result 
under  this  special  statute  what  the  legislature  must  have  fore- 
seen would,  or  might,  follow  its  enactment 

f.  If  the  tribunal  applied  to  is  ''most  convenient  in  point 
of  distance  to  the  applicant,"  it  is  not  material,  were  it  true, 
that  trying  the  application  before  such  tribunal  is,  in  some  re- 
gards, greatly  more  burdensome  than  would  be  trial  before 
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some  other.  If  obeying  the  statute  creates  avoidable  and  un- 
due hardship,  the  remedy  must  come  from  the  legislature.  The 
judiciary  is  limited  to  inquiry  whether  the  tribunal  selected  is 
most  convenient  to  applicant  in  point  of  distance.  The  vital 
question  for  the  court  is  what  provision  the  legislature  has 
made,  not  whether  it  might  have  made  a  better  one.  But  it  is 
not  true  that  no  hardships  will  follow  on  the  construction 
favored  by  the  minority.  Most  convenient  to  applicant  in- 
volves (1)  the  distance  he  must  travel,  (2)  the  convenience  of 
that  travel,  in  the  sense  that  a  court  more  miles  away  may  be 
more  readily  accessible  than  one  not  so  many  miles  away,  and 
(3) — as  is  strongly  intimated  in  Thompson's  Case,  supra — 
where  applicant's  friends  and  witnesses  are.  We  take  judicial 
notice  that  courts  and  judges  act  in  county  seats,  and  that  it 
may  be  much  more  difficult  to  reach  the  seat  of  the  county  in 
which  some  of  the  parties  live  than  to  reach  some  other  county 
seat.  The  friends  and  witnesses  of  applicant  may  be  so  located 
as  that  some  county  other  than  the  one  in  which  respondent 
lives  may  be  most  convenient  in  point  of  distance,  i.  e.,  the  dis- 
tance these  must  travel.  If  the  majority  is  right  in  holding 
that  only  those  who  saw  the  patient  in  the  hospital  can  testify 
as  to  his  recovery,  hardship  would  surely  result  from  giving 
the  tribunals  of  the  county  wherein  the  hospital  is  exclusive 
jurisdiction  in  a  case  where  all  who  had  there  seen  him,  except 
the  respondent  and  his  subordinates,  always  lived  in  or  had 
removed  to  a  part  of  the  state  remote  from  the  hospital. 

If  we  follow  the  elementary  rule  affirmed  by  the  Ware 
Case,  that,  in  determining  whether  procedure  in  habeas  corpus 
is  valid,  we  should  not  construe  *'with  overtechnical  nicety," 
and  that  everything  which  is  ' '  ambiguous  or  doubtful  should 
be  interpreted  liberally  to  promote  the  effectiveness  of  the 
proceeding,"  it  is  not  difficult  to  find  that  the  legislature  had 
a  substantial  reason  for  this  exceptional  and  clear  statute. 
The  very  reasons  which  ordinarily  make  it  a  hardship  to  liti- 
gate in  courts  held  in  counties  in  which  defendant  does  not 
reside  are  reasons  for  letting  the  convenience  of  the  applicant 
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in  habeas  corpus  determine  the  forum.  The  superintendent 
or  physician  is  not  at  home  in  the  asylum  in  the  ordinary 
sense  of  home.  He  defends  for  the  state,  and  the  state  is  not 
a  stranger  in  any  of  its  courts.  If  it  is  permissible  to  pre- 
sume that  local  sentiment  may  be  hostile  to  the  state,  then  it 
should  be  arranged  that  all  indictments  be  tried  at  some  spot, 
as  nearly  central  to  all  the  inhabitants  of  the  state  as  pos- 
sible, where  the  state  has  no  enemies.  On  the  other  hand,  the 
hospital  town  is  not  the  home  of  the  patient.  That  patient 
may  be  a  child  whose  home,  friends  and  evidence  are  far  from 
the  place  of  detention.  In  many,  if  not  in  most  cases,  evi- 
dence and  help  to  establish  the  right  to  liberty  may,  as  seen, 
be  found  in  some  place  other  than  the  county  in  which  the 
institution  is.  Have  we  the  right  to  annul  the  legislative 
will  which  so  plainly  desired  to  give  the  patient  an  opportu- 
nity to  overcome  a  handicap — ^to  permit  him  to  make  his 
struggle  for  freedom  where  he  thought  conditions  the  most 
favorable  f 

m.  Bjr  a  statute  requiring  applications  in  habeas  corpus, 
to  be  made  to  the  tribunal  most  convenient  to  applicant  in 
point  of  distance,  although  other  statutes  provide  that  actions, 
generally,  must  be  prosecuted  in  those  that  are  physically 
nearest,  and  by  enacting  that  the  tribunal  applied  to  may 
refuse  the  writ  unless  applying  to  the  more  remote  court  is 
well  excused,  the  legislature  recognizes  that  judicial  inquiry 
may  be  necessary  to  determine  whether  application  had  been 
made  to  the  proper  court — ^whether  the  tribunals  of  the  county 
in  which  respondent  lived  were  or  were  not  the  ones  most 
convenient  to  applicant  in  the  sense  of  the  statute.  We  said  in 
Ware's  Case,  supra,  that  ''the  phrase  'convenient  in  point  of 
distance'  is  one  of  quite  indefinite  meaning,  and  often  might 
reasonably  be  applied  to  any  one  of  several  judges  residing  in 
diflferent  localities."  It  is  clear,  then,  that  whether  the 
tribunal  applied  to  meets  the  requirements  of  this  special 
statute  is  a  pure  question  of  fact  By  entertaining  the  appli- 
cation, the  trial  court  resolved  this  question  of  fact  in  favor 
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of  the  position  that  the  tribunal  selected  was  most  convenient 
to  applicant  In  point, of  distance.  This  being  so,  there  are  two 
reasons,  resting  on  accepted  rules  of  practice,  for  not  disturb- 
ing this  finding:  (1)  Such  finding  of  fact,  ordinarily,  con- 
cludes us,  and  no  evidence  was  put  in  to  support  a  claim  that 
the  court  applied  to  was  not  the  one  so  most  convenient. 
(2)  The  respondent  may  not  complain  that  the  court  selected 
by  applicant  was  not  the  one  so  most  convenient  to  applicant. 
While  the  court  may  decline  the  writ  if  proper  excuse  is  not 
made  for  bringing  the  application  in  the  more  remote  county, 
error  in  retaining  the  application  avails  only  those  who  are 
injured  thereby.  This  statute  is  for  the  benefit  of  applicant, 
and  does  not  consider  the  convenience  of  respondent.  He  may 
not  complain  that  applicant  went  before  a  court  less  con- 
venient to  him  than  he  might  have  selected.  The  respondent 
is  not  harmed  because  his  adversary  was  content  with  less 
than  the  law  gave. 

IV.  As  the  minority  concedes  that  the  amendment  of 
Sec.  4420  by  Acts  Thirty-fifth  General  Assembly,  Ch.  293, 
does  not  affect  this  appeal,  there  would  seem  to  be  no  occasion 
to  refer  to  this  amendment  But  it  is  so  misconstrued  as  that, 
for  the  benefit  of  future  litigation,  such  construction  should 
not  go  unchallenged.  And  the  view  taken  of  the  effect  of 
statute  amendment  on  decisions  upon  which  the  amendment 
does  not  operate  is  such  as  that  approval  by  silence  would 
endorse  an  utter  confusion  of  the  relations  between  the  legis- 
lative and  judicial  departments.  The  amendment  referred  to 
makes  two  changes:  (1)  compels  the  refusal  of  the  writ  if 
application  be  not  made  to  the  tribunal  most  convenient  to 
applicant  in  point  of  distance.  Before,  such  refusal  was  dis- 
cretionary. (2)  On  the  question  whether  a  case  exists  for 
retaining  the  application,  though  the  tribunal  is  not  thus  most 
convenient,  no  consideration  is  to  be  given  to  the  convenience 
or  preference  of  attorneys,  witnesses,  or  other  persons 
interested  in  the  release  of  applicant.  An  amendment  that  an 
application  must  be  denied  unless  good  reason  be  shown  for 
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entertaining  it  in  a  tribunal  not  most  convenient  to  applicant 
in  point  of  distance,  and  defining  what  is  not  a  sufficient 
reason  for  entertaining  an  application  made  to  a  tribunal  not 
thus  convenient,  manifestly  works  no  change  whatever  in  the 
statute  which,  in  express  terms,  puts  the  venue  with  the 
tribunal  thus  most  convenient.  The  amendment  is  wholly  eon- 
fined  to  what  shall  be  done  if  application  is  made  to  a  tribunal 
not  so  most  convenient.  The  tribunal  which  is  thus  convenient 
remains  the  proper  one. 

The  dissent  proceeds  on  the  assumption  that  said  amend- 
ment has  relieved  the  people  of  the  state  from  various  alleged 
oppressions  possible  under  a  construction  which  allows  an 
inmate  of  a  state  institution  to  bring  habeas  corpus  where  the 
statute  says  he  may.  It  congratulates  the  legislature  upon 
"this  providential  act'' — ^providential  because  of  the  fancied 
relief  given  superintendents  of  state  institutions.  Mingled 
with  this  felicitation  upon  what,  as  seen,  the  legislature  has 
not  yet  done,  is  regret  that  the  imagined  relief  given  to  such 
officers  was  not  extended  to  all  respondents  in  habeas  corpus; 
and  thus  the  dissent  justifies  itself  with  the  statement  that 
none  would  have  been  written  had  the  legislature  done  its 
whole  duty.  The  minority  assumes  that  this  imagined  and 
lauded  relief  was  given  to  cure  in  part  the  evils  arising  from 
the  views  of  the  majority — views  not  announced  when  the 
legislature  acted.  Upon  this  is  based  the  hope  that,  under  the 
spur  of  this  dissent,  the  assembly  will  complete  what  has  not 
yet  been  begun. 

But  just  how  is  this  judicial  pronouncement  justified,  or 
proper,  or  relevant,  if  the  legislature  had  acted  as  the  dissent 
asserts  f  If  the  legislature  thought  it  proper  or  necessary  to 
amend  the  statute  under  consideration,  that  was  its  right. 
Such  amendment  may  prove  that  an  amendment  was  needed 
to  make  the  law  what  the  minority  asserts  we  should  declare 
it  to  be  without  reference  to  amendment.  But  the  amending 
of  a  statute  is  surely  no  reason  why  the  Supreme  Court  should 
have  done  the  amending,  and  beaten  the  Qeneral  Assembly  in 
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a  race  at  law  making.  If  the  legislature  has  by  amendment 
given  certain  officers  an  immunity,  it  must  be  assumed  that  it 
needed  the  act  of  the  legislature  to  create  such  immunity ;  the 
Supreme  Court  is  not  to  create  it.  In  the  last  analysis,  the 
dissent  is  a  criticism  upon  the  court  for  the  failure  to  antici- 
pate by  decision  what  the  legislature  has  finally  done  by  enact- 
ment. It  is  hardly  the  accepted  understanding  of  the  func- 
tions of  courts  of  last  resort  that  they  arc  to  relieve  the 
legislative  department  from  making  such  amendment  to 
statute  law  as  it  may  develop  is  needed. 

v.  All  questions  of  whether  this  application  waiy  enter- 
tained in  the  proper  forum  have,  on  the  authority  of  the  Ware 
Case,  146  Iowa,  at  242,  been  waived  by  the  fact  that  the 
respondent  appeared  to  the  writ  and  produced  the  patient. 
In  that  case  we  said : 

*'In  the  last  cited  case  {Simmons  v,  Oeorgia  Iran  &  Coal 
Co.,  117  Qa.  305,  43  S.  B.  780),  where  question  was  raised 
whether  the  particular  judge  issuing  the  writ  should  have 
entertained  the  proceeding,  it  was  held  that,  as  the  party 
against  whom  the  writ  issued  appeared  and  produced  the 
petitioner  and  pleaded  to  the  petition,  objection  to  the  pro- 
priety of  the  judge's  action  should  be  overruled.  The  same 
principle  appears  to  be  affirmed  in  Broomhead  v.  Chisolm, 
47  Qa.  390;  Church  on  Habeas  Corpus,  Sec.  156;  Re  Boss, 
3  Practice  Reports  (Can.)  301.  In  the  Broowhead  Case  the 
court,  responding  to  an  objection  to  the  jurisdiction,  said  that 
whatever  might  have  been  the  decision  had  the  respondent 
declined  to  produce  the  prisoner,  it  was  unnecessary  to  con- 
sider, for,  'having  brought  him  before  the  judge  in  obedience 
to  the  writ,  we  are  not  disposed  to  scan  too  critically  the  mode 
in  which  he  got  there,  but  hold  that  being  there,  the  judge  had 
authority  to  pass  such  order  as  the  nature  of  the  case 
demanded.'  " 

Division  II. 

As  the  result  of  a  laborious  analysis  of  numerous 
statutes,  the  minority  finds  that  female  inebriates  are  received 


Sept.  1915]  Addis  v.  Applegate.  191 

at  either  of  the  hospitals  for  the  insane,  while  male  inebriates 
are  received  in  the  institution  at  Knoxville  alone;  that 
the  statute  which  allows  release  before  expiration  of  term 
applies  to  the  institution  of  Knoxville  only,  and  declares 
upon  these  findings  that  it  was  a  mistake  to  commit  the 
applicant  for  a  term  which  could  be  shortened  or  suspended, 
and  that  the  sentence  erroneously  imposed  on  her  should 
be  treated  as  a  definite  sentence  for  not  less  than  one  nor 
more  than  three  year%  a  sentence  authorized  by  a  statute 
under  which  she  was  not  committed.  If  what  the  minority 
says  is  to  have  any  effect,  it  is  its  ultimate  conclusion:  (1) 
That  the  legislature  inten4ed  to  make  it  possible  for  a  woman 
to  be  detained  after  she  was  cured,  while  the  term  imposed 
upon  the  male  could  at  least  be  suspended  by  parole  upon  the 
mere  belief  that  he  appeared  to  be  cured.  (2)  That  while, 
where  a  statute  is  not  applicable  to  women,  they  may  not  use 
its  provision  to  gain  freedom,  such  statute  is,  however,  effect- 
ive to  put  them  into  and  keep  them  in  detention. 

It  is  the  fact,  and  at  one  stage  of  its  evolution  the  dissent 
admitted,  that  no  question  is  made  as  to  the  propriety  of  the 
commitment.  Under  it  the  superintendent  took  and  keeps 
applicant.  Surely,  one  who  is  imprisoned  may  invoke  the  law 
under  which  the  detention  is  justified,  in  testing  the  legality 
of  bis  detention.  See  Jones  v.  McClaughry,  169  Iowa  281.  If 
this  be  not  permitted,  and  if  the  sentence  is  not  warranted  by 
the  statute  under  which  it  is  ordered  and  is  being  executed, 
then  the  writ  must  be  sustained  without  consideration  of  who 
can  discharge  a  patient  rightly  committed ;  because,  of  course, 
habeas  corpus  lies  to  liberate  one  who  is  detained  under  a  law 
which  does  not  apply  to  him — ^upon  a  commitment  which  has 
no  law  to  rest  upon.  But  because  a  distinction  as  to  who  may 
be  paroled  is  utterly  arbitrary  if  based  upon  difference  in 
sex,  I  am  firmly  x)ersuaded  that  the  legislature  did  not  intend 
to  make  such  distinction.  One  cannot  conceive  why  a  woman, 
and  not  a  man,  should  be  detained  for  a  fixed  term,  without 
provision  for  liberation  if  sooner  cured.    To  construe  the  law 


I 


192  Addis  v.  Applegate.  [171  Iowa 

thus  is  to  disregard  the  elementary  rule  declared  in  Ware's 
Case,  supra,  that  in  dealing  with  habeas  corpus,  or  other 
remedies  in  aid  of  liberty,  the  construction  should  not  exhibit 
''overtechnical  nicety,"  but  should  be  one  that  is  'liberal  and 
calculated  to  promote  the  eff^tiveness  of  the  proceeding." 

II.  The  statute  under  which  the  application  at  bar  is 
made  provides  that  ''the  term  of  detention  and  treatment 
shall  be  until  cured,  not  exceeding  three  years" ;  other  statutes, 
that  there  may  be  conditional  release  upon  the  recommenda- 
tion of  certain  hospital  officers,  and  before  it  has  been  deter- 
mined there  has  been  a  cure,  if  (1)  there  is  apparent  cure,  or 
(2)  if  these  officers  believe  there  has  been  a  cure.  The  dissent 
points  out,  rightly,  that  habeas  corpus  will  not  lie  unless  the 
applicant  be  entitled  to  unconditional  and  absolute  release,  a 
release  without  any  of  the  safeguards  thrown  about  the  grant- 
ing of  parole.  It  is  urged  there  should  be  no  unconditional 
release  because  it  can  never  be  known  except  by  long  continued 
conduct  that  there  has  been  a  cure;  that  no  release  by  the 
court  is  in  any  view  warranted  unless  the  conditions  are 
exacted  for  which  the  parole  statute  provides;  that  if,  on 
application  for  absolute  discharge,  the  court  would  find  no 
more  than  an  apparent  cure,  a  complication  would  arise  on 
whether,  upon  such  finding,  the  hospital  officers  must  give  a 
parole.  The  question  is  asked  whether  it  is  possible  there  can 
be  full  release  in  one  case  and  conditional  in  another.  It  is 
said  the  difference  between  actual  cure,  apparent  cure,  and 
cases  wherein  the  superintendent  believes  there  is  a  cure  is 
too  refined  for  distinction,  and  argued  that,  if  the  court  had 
any  jurisdiction  to  release,  all  applications  for  release  are  for 
the  court,  and  that  this  destroys  the  conditional  release  pro- 
vided upon  recommendation  by  the  hospital  officers.  The 
ultimate  argument  made,  in  terms,  is  that  the  contrary  is 
true ;  that  there  can  be  no  release  by  the  court,  and  the  hospital 
officers  alone  can  act  either  upon  apparent  or  actual  cure. 

I  shall  attempt  to  show  presently  that  all  this  rests  upon 
the  misconception  that  one  who  applies  for  liberation  because 


Sept  1915]  Addis  v.  Appleqatb.  193 

detained  after  cure  has  ended  his  sentence  is  applying  for  a 
parole.  For  present  purposes,  it  suffices  to  say  that,  if  the 
courts  have  no  power  to  determine  on  habeas  corpus  whether ' 
an  inebriate  is  being  unlawfully  detained  at  the  state  hospital, 
it  will  have  to  be  explained  what  the  legislature  meant  by 
Ch.  293,  Thirty-fifth  General  Assembly,  wherein  it  amended 
the  habeas  corpus  statute  by  making  the  provisions  of  that 
statute  mandatory  in  all  cases  where  'Hhe  applicant  is  an 
inmate  of  or  confined  in  a  state  institution."  The  amend- 
ment makes  no  exception,  and  surely  one  committed  as  an 
inebriate  is  ''an  inmate  of  or  confined  in  a  state  institution." 
If  habeas  corpus  may,  under  no  circumstances,  be  resorted  to 
by  an  inebriate  thus  confined,  what  occasion  was  there  for  a 
provision  that  as  to  him  the  requirements  of  the  statute  on 
applications  for  habeas  corpus  must  be  followed  f 

2. 

The  statute  under  which  applicant  was  committed  enacts 
that  the  *'term  of  detention  and  treatment  shall  be  until 
cured,  not  exceeding  three  years."  Self -evidently,  this  con- 
templates that  rightful  detention  is  at  an  end  whenever  the 
patient  is  ''cured."  The  gravamen  of  the  application  here  is 
detention  after  cure.  Other  statutes  provide  for  releases  of 
patients  "whom  the  superintendent  believes  to  be  cured,"  or 
so  much  improved  as  to  make  their  release  on  trial  advisable ; 
and  so  if  "after  thirty  days'  treatment  and  detention  a  patient 
shall  appear  to  be  cured,"  Notwithstanding  the  assertion  of 
the  dissent  that  the  legislature  makes  no  perceivable  distinc- 
tion between  a  cure  and  an  apparent  cure,  and  that  when  the 
superintendent  believes  there  is  an  apparent  cure  this  is  in 
his  mind  equivalent  to  actual  cure,  it  is  perfectly  manifest 
that  the  legislature  has  made  a  clearly  expressed  distinction 
between  cases  of  actual  cure  and  those  where  the  superin- 
tendent believes  a  cure  exists,  or  where  the  patient  "shall 
appear  to  be  cured."    The  very  words  used  in  the  statutes 
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prove  that  such  distinction  is  made,  more  clearly  than  any 
argument  can. 

Under  the  Constitution,  and  Sec.  225  of  the  Code,  the 
district  court  has  ^'general,  original  and  exclusive  jurisdiction 
of  all  actions,  proceedings  and  remedies,  except  in  cases  where 
concurrent  or  exclusive  jurisdiction  is  conferred  upon  some 
other  tribunal."  Whether,  under  this,  it  was  necessary  to 
give  the  district  court  jurisdiction  in  habeas  corpus  needs  no 
consideration  because  it  is  elsewhere  expressly  given  such 
jurisdiction;  and  the  grant  is  exclusive,  except  that  the 
Supreme  Court,  its  judges,  and  those  of  superior  courts  are 
also  given  such  jurisdiction.  As  habeas  corpus  can  be  enter- 
tained by  the  district  court,  and  as  it  is  the  proper  remedy 
for  one  who  is  illegally  imprisoned  with  or  without  form  of 
law  (Express  Compam/y  v.  Lynch,  65  Ga.  240, 245 ;  Barr anger's 
Case,  30  S.  E.  (Ga.).at  527,  left  col.),  it  follows  that,  unless 
some  statute  has  made  an  exception,  the  district  court  has 
power  to  discharge  one  who  is  illegally  detained  in  a  state 
institution.  And  as  the  officers  of  such  institutions  have  no 
inherent  power  to  make  judicial  investigations,  and  to  release 
patients  as  their  result,  it  follows,  also,  that  as  to  such  officers 
the  power  to  release  a  patient  is  exclusively  in  the  district 
court,  unless  some  statute  has  given  these  officers  either 
exclusive  or  concurrent  authority.  That  certain  statutes  here- 
after discussed  give  such  powers  in  some  cases  is  true,  and 
it  may  be  assumed  that,  in  so  far  as  power  is  conferred  at  all, 
it  is  exclusive.  But  as  the  court  has  power  to  act  in  the 
particular  case  at  bar  unless  same  has  been  exclusively  con- 
ferred upon  officers  of  state  hospitals,  the  exact  question  is 
whether  this  has  been  done.  Now  while  the  statute  says  that 
the  term  shall  end  when  the  patient  is  cured,  it  does  not  say 
who  shall  determine  whether  a  cure  has  occurred  before  the 
mfudmum  time  of  the  commitment  has  expired.  Such  silence 
authorizes  the  district  court  to  make  such  inquiry  and  no 
silence  can  authorize  said  ministerial  officers  to  make  it.  This 
particular  statute,  then,  gives  the  court  power  to  act,  and  no 
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power  to  said  officers.  If  the  court  does  not  possess  this  power, 
it  musty  as  said,  be  due  to  the  fact  that  other  statute  pro- 
yisions  deprive  it  of  that  power.  In  varied  ways,  the  minority 
insists  that  the  so-called  parole  statutes  divest  the  court  of 
power  on  habeas  corpus  to  say  that  an  actual  cure  has 
occurred,  and  that,  therefore,  detention  is  unlawful.  The 
remaining  question  is  whether  said  statutes  have  any  reference 
to  release  for  actual  cure.  If  these  make  all  releases  dependent 
upon  recommendation  by  the  hospital  officers,  and  the  exact- 
ment  of  certain  conditicHis,  then  the  trial  court  erred;  other- 
wise its  decision  is  right.  One  statute  needs  little  considera- 
tion on  this  inquiry :  it  provides  that  the  board  of  control  may 
discharge  persons  committed  on  recommendation  of  the  sup- 
erintendent '^when  satisfied  that  such  person  will  not  receive 
substantial  benefit  from  further  hospital  treatment."  (Ch. 
119,  Thirty-second  Oeneral  Assembly.)  Certainly,  this  does 
not  deal  with  cases  of  cure,  but  contemplates  rather  those  in 
which  cure  is  found  to  be  hopeless.  Other  provision  is  that, 
upon  signing  prescribed  pledge,  making  report  and  other  con- 
ditions, and  with  provision  for  return  on  breach  of  pledge,  or 
failure  to  observe  conditions,  any  patient  may  be  ''paroled" 
if  the  sux>erintendent  believes  him  to  be  cured,  or  so  much 
improved  as  to  make  his  release  on  trial  advisable.  (C3i.  185, 
Thirty-fifth  General  Assembly.)  The  only  other  provision 
I>ermits  parole  by  the  governor  on  the  recommendation  of  the 
physician  in  charge  and  superintendent,  and  on  similar  con- 
diticms  and  pledges,  in  cases  where  the  patient  shall  appear 
to  be  cured  after  thirty  days'  treatment  and  detention. 
Beyond  question,  these  authorize  a  parole  on  recommendation 
of  these  officers,  and  the  exacting  of  said  conditions  in  all 
cases  where  the  superintendent  believes  a  cure  exists,  or  there 
is  so  much  improvement  as  to  make  release  on  trial  advisable, 
and  where  the  patient  "shall  appear  to  be  cured."  But  the 
power  thus  given  confers  only  what  it  gives.  It  deals  with 
experiments  in  cases  wherein  it  is  merely  possible  that  a  cure 
has  occurred,  and  makes  provision  for  summarily  curing  the 
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error  if  the  conditional  discharge  prove  an  error.  These  do 
not  pretend  to  negative  that  a  patient  may  be  actually  cured, 
and  do  not  intend  to  cancel  the  other  statute  which  deals  with 
cure  only,  and  ends  the  term  upon  cure.  The  parole  statutes 
no  more  give  exclusive  authority,  or  any  authority,  that  said 
officers  may  determine  whether  there  has  been  an  absolute 
cure,  and,  therefore,  a  warrant  for  absolute  discharge,  than 
giving  the  board  of  control  the  power  to  issue  a  parole  takes 
from  the  governor  the  power  to  issue  a  full  pardon. 

3. 

The  essential  error  of  the  minority  is  confusing  an  appli- 
cation for  parole  with  one  which  asserts  that  the  applicant  is 
being  detained  after  his  sentence  has  expired,  and  holding 
thereupon  that  a  statute  which  contemplates  that  the  sentence 
has  expired  when  a  cure  occurs,  and  fixes  a  maximum  impris- 
onment of  three  years,  has  the  same  function  as  statutes  which 
allow  an  experimental  release  before  sentence  has  expired. 
The  statute  invoked  by  applicant  does  not  commit  for  three 
years,  but  until  cured, — ^is  not  a  law  that  cure  fails  to  termi- 
nate the  sentence  short  of  three  years,  but  that,  whether  cured 
or  not,  the  state  will  carry  the  burden  not  more  than  three 
years.  Were  it  conceded  that  the  patient  has  in  fact  been 
cured  after  the  lapse  of  but  one  year,  it  would  follow  that 
the  detention  had  ended,  and  that  subsequent  confinement 
was  illegal.  The  essence  of  parole  and  kindred  statutes  is 
that  they  involve  an  optional  clemency.  To  an  act  which  one 
may  do  or  refuse  to  do,  the  condition  may  be  attached  that 
it  will  be  done  only  if  named  persons  so  recommend.  When 
one  of  whom  relief  is  sought  which  is  optional  attaches  con- 
ditions the  most  unreasonable,  all  the  seeker  can  do  is  to  aban- 
don his  quest.  But  those  who  seek  release  under  the  statute 
at  bar  are  not  asking  clemency.  They  are  not  asking  an 
optional  shortening  of  sentence.  They  urge,  and  I  think 
rightly,  that  their  term  ends  whenever  cured,  and  that  the 
three  years'  maximum  is  an  administrative  provision  to  re- 
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lieve  the  state  if  treatment  for  three  years  fails  to  get  a  cure ; 
that  they  are  cured,  and  are  being  unlawfully  restrained  be- 
cause detained  after  their  sentence  has  expired. 

4. 

Unless  we  may  presume  that  judges  will  not  act  honestly 
and  intelligently,  the  fact  that  hospital  officers  will  deal  with 
conditional  releases  honestly,  and  under  the  guidance  of  pro- 
fessional skill,  furnishes  no  argument  for  taking  from  judges 
the  power  to  determine  whether  there  should  be  an  absolute 
release.  It  might  be  a  wise  law  that  certain  questions  should 
be  decided  by  experts,  but  the  most  we  have  is  a  rule  that  in 
some  cases  the  testimony  of  experts  is  entitled  to  special 
weight.  In  no  instance  has  power  to  act  judicially  been 
taken  from  courts  on  the  ground  that  ministerial  officers  can 
give  a  wiser  decision.  If  it  is  all  wrong  that  the  mere  **  belief 
of  the  trial  judge'*  that  a  patient  is  cured  may  liberate  such 
patient,  it  should  be  made  impossible  to  grant  a  directed 
verdict  discharging  one  accused  of  murder  on  the  ground  that 
the  judge  believes  the  evidence  fails  to  show  guilt.  The 
statute  which  contemplates  absolute  discharge  upon  proof  of 
cure  may  be  lame  in  failing  to  provide  for  the  possibility  that 
such  release  may  prove  unjustified,  but  that  is  for  the  legisla- 
ture. It  may  be  said  in  passing  that  the  minority  rests  itself 
not  upon  the  fact  that  the  judge  discharges  without  providing 
for  recaption,  but  upon  the  ground  that  nothing  but  the  judg- 
ment of  the  hospital  officials  justifies  a  discharge,  and  that 
neither  courts  nor  judges  are  given  power  by  statute  to  review 
their  judgment  or  belief.  In  other  words,  if  the  ministerial 
(^cers  released  on  the  conclusion  that  there  was  an  absolute 
cure,  the  failure  to  provide  for  recaption  would  not  be  con- 
sidered very  material.  But,  after  all,  any  error  in  absolute 
release  can  be  cured  by  a  new  commitment,  which  is  more  than 
can  be  said  if  one  tried  for  felony  be  erroneously  discharged. 
Of  course,  it  would  be  ideal  if  courts  never  erred,  but  absolute 
freedom  from  error  would  not  result  from  allowing  all  cases 


198  Addis  v.  Applegatb.  [171  Iowa 

to  be  decided  by  experts.  If  juriadiction  depended  upon  proof 
that  the  courts  had  expert  knowledge,  and  were  infallible, 
they  would  rarely  have  power  to  act 

The  statute  which  permits  judicial  inquiry  on  whether 
sanity  has  been  restored  is  at  least  one  instance  wherein  the 
legislature  thought  courts  fit  to  investigate  mental  condition, 
and  did  not  feel  impelled  to  leave  such  inquiry  to  superin- 
tendents and  physicians.  True,  this  statute  does  not  refer  to 
inebriates.  But  the  claim  that  any  construction  is  wrong 
unless  it  give  the  expert  exclusive  judicial  power  is  weakened 
by  the  fact  that,  in  the  one  instance  at  least,  the  legislature, 
in  express  terms,  left  the  determination  of  mental  condition 
to  the  courts.  Can  it  be  that  the  legislature  did  not  intend  to 
trust  anyone  but  a  doctor  or  superintendent  with  determining 
whether  an  inebriate  had  been  cured,  unless  so  much  of  an 
inebriate  as  to  have  been  committed  for  being  insane  t 

5. 

Statements  that  certain  ministerial  officers  alone  have 
power  to  release,  provided  there  be  ' '  absence  of  fraud,  or  want 
of  good  faith,"  or  unless  it  appears  that  the  failure  or  refusal 
to  recommend  a  discharge  was  fraudulent  or  corrupt^  or 
unless,  in  spite  of  proper  conditions,  a  parole  was  refused, 
are  less  a  successful  avoidance  than  a  confession  of  untenable 
argument  If  the  legislature  has  conferred  on  certain  officers 
the  exclusive  authority  to  release,  the  motives  and  the  pro- 
priety of  the  conduct  of  the  tribunal  so  clothed  with  exclusive 
authority  are  quite  immaterial.  In  that  state  of  the  law,  the 
courts  have  no  power  to  grant  relief,  although  the  only  ones 
authorized  to  grant  it  have  improperly  or  unjustifiably  denied 
it  For,  when  the  legislature  entrusts  a  function  exclusively 
to  an  officer,  it  creates  a  conclusive  presumption,  binding  on 
all  other  tribunals,  that  those  alone  authorized  to  act  will  act 
rightly.  Their  motives  and  conduct  and  omissions  can  be 
dealt  with  only  by  a  change  of  officials  and  the  change  can 
but  substitute  others  eaually  beyond  control.    If  the  minority 
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is  right,  then  though  the  patient  be  as  sound  as  any  mentally, 
and  though  the  ofSeers  testify  upon  compulsion,  by  subpoena, 
that  the  patient  is  cured,  he  may  not  be  released  on  habeas 
corpus  because  these  officers  have  not  formulated  what  they 
testify  to  into  an  official  recommendation  and  a  release. 

in.  The  minority  urges  that  unless  we  construe  the 
statutes  as  a  whole  to  provide  that  no  patient  can  be  released 
except  upon  recommendation  by  the  officers  who  detain  him, 
these  officers  would  be  ''involved  in  constant  litigation,"  and 
liable  to  be  haled  into  court  at  any  time  to  have  a  judge 
determine  whether  the  applicant  appeared  to  be  cured;  that 
such  patients  are  of  sound  mind  and  generally  have  friends 
to  help  them ;  that  these  will  make  it  very  unpleasant  for  the 
officials ;  that  the  judges  in  the  districts  in  which  the  hospitals 
are  located  will  ''have  their  hands  full  in  hearing  habeas 
corpus  actions";  and,  also,  that  the  officials  will  be  greatly 
harassed  by  applications  made  in  remote  parts  of  the  state, 
brought  without  attempt  first  to  obtain  a  parole;  and  that 
the  decision  upon  such  applications  is  beyond  review.  That 
there  is  review  has  been  shown,  and  that,  if  same  be  inade- 
quate, the  legislature  must  enlarge  it  has  already  been  said, 
and  is  manifestly  true.  If  the  (^cials  are  threatened  with 
harassment  and  the  judges  will  be  burdened  because  patients 
are  allowed  to  apply  for  discharge  to  a  court,  certainly  that 
will  be  true  to  even  grciater  degree  of  applications  made  in 
the  county  of  the  detention.  Such  burden  will  be  lighter 
if  distributed  than  if  centered.  Passing  whether  patients  com- 
mitted as  inebriates  are  usually  prepared  to  indulge  in 
expensive  captious  litigation,  the  "friends"  will  more  readily 
finance  rex>eated  applications  that  can  be  made  cheaply  than 
those  brought  at  a  great  distance  from  where  the  trial  is  in 
truth  most  convenient.  Granting  that  habeas  corpus  will  lie 
at  all,  the  argument  based  upon  the  possibility  of  vexatious 
repetitions  of  the  application  is  irrelevant.  This  court  and 
man/  others  are  committed  to  the  doctrine  that  vexatious 
litigation  will  not  be  enjoined,  nor  damages  allowed  because 
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such  is  institatedy  even  when  the  promoter  is  insolvent  Oray 
V.  Coan,  36  Iowa  296.  Code  Sec.  2306  provides  that  persons 
confined  for  being  insane  may  re-bring  habeas  corpus  after 
their  sanity  is  denied  by  decision  on  an  earlier  application. 
While  it  is  true  that  the  statutes  dealing  with  insanity  do  not 
refer  to  inebriates,  yet  such  statute  as  to  habeas  corpus  sought 
by  one  detained  as  insane  is  relevant  to  meet  the  argument 
that  the  legislature  never  enacts  legislation  which  can  make 
vexatious  litigation  possible.  At  least  this  one  statute 
expressly  permits  repeated  inquiry  into  mental  condition. 
Therefore,  the  bare  possibility  that,  under  one  construction  of 
another  statute,  repeated  investigation  of  whether  an  inebriate 
is  cured  is  possible  does  not  prove  that  the  legislature  did  not 
intend  such  construction.  If,  as  I  believe,  the  statutes  under 
consideration  are  not  ambiguous,  then  it  is  immaterial  that 
hardships  may  result  from  their  enforcement.  Of  course,  such 
consequences  are  to  be  considered  if  statutes  that  make  them 
possible  are  not  clear. 

IV.  As  the  legislature  has  not  given  hospital  ofBcers  any 
power  to  decide  whether  an  absolute  release  shall  be  granted 
because  an  absolute  cure  has  occurred,  the  question  whether 
the  Constitution  permits  such  power  to  be  given  should  not, 
under  well-settled  and  salutary  rules,  be  discussed.  But  since 
the  Constitution  is  invoked  for  the  argument  that,  as  parole 
laws  are  constitutional,  the  giving  to  ministerial  officers  power 
which  makes  it  possible  for  them  to  keep  a  cured  patient 
under  detention  is  also  constitutional,  I  feel  impelled  to  say 
this :  That  one  law  is  valid  does  not  necessarily  establish  the 
validity  of  any  other  law,  unless  their  effect  and  general  scope 
are  substantially  the  same.  I  have  already  pointed  out  that 
an  application  for  parole  and  one  for  unconditional  discharge 
upon  allegation  of  complete  cure  are  essentially  different.  I 
may  add  that  a  statute  giving  ministerial  officers  exclusive 
judicial  power  to  detain  one  after  his  term  is  ended,  thus  pro- 
hibiting review  of  the  act  by  the  courts  of  the  land,  would 
deny  due  process  of  law  on  at  least  two  grounds:    (1)  Every 
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definition  of  'Mue  process'^  includes  action  by  a  tribunal  com- 
petent to  act.  These  ofiScers  can  act,  if  at  all,  on  specific  grant 
only.  There  is  none,  specific  or  otherwise.  (2)  It  seems  to 
me  the  legislature  cannot  say  that  the  courts  have  no  power  to 
determine  by  habeas  corpus,  or  some  other  sanctioned  judicial 
procedure,  whether  there  is  an  illegal  restraint,  and  to  liberate 
one  found  to  be  so  restrained,  and  that  to  turn  this  power 
over  to  boards  of  control,  asylum  superintendents  or  asylum 
physicians  also  denies  due  process. 

If  such  power  to  liberate  cannot  be  taken  away,  and,  at 
any  :rate,  where  it  has  not  been  attempted  to  take  it  away,  the 
courts  have  power  to  inquire  whether  one  confined  under  the 
statute  at  bar  has  been  cured.  This  is  an  inquiry  which  lies 
in  the  i>ath  of  whether  there  be  detention  after  the  term. 
Therefore,  by  inherent  right,  constitutional  grant,  general 
statute  grants^  and  the  grant  of  power  to  sit  in  habeas  corpus, 
the  trial  judge  committed  no  error  in  construing  and  applying 
this  statute,  and  in  asserting  the  right  to  liberate  the  applicant 
if  it  were  found  she  was  cured  at  the  time  she  applied. 

Deemeb,  C.  J.  (dissenting). — ^I.  The  conclusion  reached 
by  the  majority  is  fraught  with  such  vital  consequences  that 
I  cannot  concur  therein.  Fortunately,  the  legislature  has 
cured  one  of  the  mischiefs  of  the  opinion  by  the  enactment  of 
Ch.  293,  Acts  of  the  Thirty-fifth  General  Assembly,  making  it 
impossible  hereafter  for  inmates  of  inebriate  asylums  to  com- 
mence actions  of  habeas  corpus  against  the  superintendents  of 
the  hospitals  before  any  judge  in  any  county  of  the  state,  no 
matter  how  remote,  and  compel  him  to  go  with  all  his  witnesses 
to  such  remote  court  to  resist  the  chaise  that  an  inmate  has 
been  cured  of  his  habits  and  should  be  discharged.  But  for 
this  providential  act  of  the  legislature,  the  superintendents  of 
these  hospitals  would,  under  the  majority  opinion,  have  little 
time  for  anything  else  than  to  defend  suits  brought  for  these 
inmates;  and  would  be  subject  to  costs  and  other  expense  for 
which  there  seems  to  be  no  reimbursement  from  the  state. 
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Again,  a  refusal  to  discharge  is  not  an  adjudication  save  as 
to  the  condition  on  the  day  of  trial,  and  there  is  no  limit  as  to 
the  number  of  actions  that  may  be  brought  by  such  persons 
against  the  superintendents. 

Again,  without  any  request  from  a  patient  for  a  parole, 
this  patient  may  go  to  any  part  of  the  state,  bring  his  acticm 
of  habeas  corpus,  demand  a  trial  and  put  the  expenses  upon 
the  superintendent  or  perhaps  upon  the  state,  without  any 
request  whatever  for  a  parole  or  conditional  release.  The 
effect  of  this  holding  upon  the  administration  of  our  inebriate 
ac^lums  is  that  efforts  of  the  state  to  cure  the  liquor  or  drug 
habit  might  as  well  be  abandoned.  On  the  first  proposition 
involved,  in  view  of  the  recent  act  of  the  legislature,  I  would 
not  dissent  but  for  the  fact  that  other  actions,  aa  by  a  parent 
to  recover  possession  of  his  child  and  other  actions  of  like 
nature,  may,  under  the  holding  of  the  majority,  be  brought  in 
the  most  remote  county  of  the  state,  provided  a  district  judge 
can  be  induced  to  grant  the  writ;  and  there  is  no  way  in 
which  to  reach  an  erroneous  order  for  a  hearing  and  trial  in 
that  remote  county,  although  there  is  no  shadow  of  excuse  in 
fact  for  bringing  it  there.  In  this  way,  persons  in  close 
financial  circumstances,  having  the  rightful  x>osses8ion  of  a 
child  in  Fremont  county  in  the  southwestern  part  of  the  state, 
may  be  compelled,  say,  by  the  worthless  father  of  a  child,  to 
appear  before  the  district  court  of  Allamakee  county  in  the 
northeast  comer  of  the  state,  and  must  pay  the  expenses  of 
the  trip,  and  doubtless,  on  request,  advance  witness  fees.  The 
attendance  in  the  supposed  case  is  compulsory,  and,  according 
to  the  opinion  of  the  majority,  there  is  no  power  to  review  the 
question  of  the  right  of  the  district  court  to  issue  the  writ  I 
cannot  assent  to  this  conclusion. 

Section  4420  of  the  Code  provides  as  follows : 

'^  Application  for  the  writ  must  be  made  to  the  court  or 
judge  most  convenient  in  point  of  distance  to  the  applicant, 
and  the  more  remote  court  or  judge,  if  applied  to  therefor, 
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may  refuse  the  same,  unless  a  soffieient  reason  be  stated  in  the 
petition  for  not  making  the  application  to  the  more  convenient 
court  or  a  judge  thereol" 

Under  previous  decisions,  the  applicant  has  been  held  to 
be  the  person  whose  liberty  has  been  restrained,  no  matter  who 
the  plaintiff  or  relator.  In  the  opinion  of  the  majority,  this 
provision  as  to  who  may  issue  the  writ  has  always  been  the  law. 
Of  course,  the  Supreme  Court,  or  a  judge  thereof,  has  juris- 
diction co-extensive  with  the  state.  But  this  is  not  true  as 
to  district  or  superior  courts  or  judges  thereof.  Their  juris- 
diction is  limited  to  their  respective  districts,  and,  as  a  rule, 
to  persons  within  their  district.  See  Code,  Sec.  225,  et  seq., 
Sec.  260,  et  seq.  In  certain  instances,  cases  may  go  on  change 
of  venue  to  other  districts,  as  authorized  by  Sec.  249,  Code, 
and  judges  may  interchange  and  they  may  be  assigned  out 
of  their  regular  districts.  But  the  general  rule  is  as  above 
stated,  and  it  requires  a  special  statute  to  give  them  any  other 
jurisdiction.  Again,  personal  actions  must  be  brought,  as  a 
rule,  in  the  county  where  the  defendants,  or  some  of  them, 
reside.  And  it  is  especially  provided  that  actions  against  a 
public  of&cer  or  person  specially  appointed  to  execute  his 
duties,  for  an  act  done  by  him  in  virtue  or  under  color  of  his 
office,  or  for  neglect  of  official  duty,  shall  be  brought  in  the 
county  where  the  cause,  or  some  part  thereof,  arose.  Code 
Sup.,  1907,  Sec.  3494.  Under  the  latter  statute,  it  was  held 
that  a  writ  of  certiorari  against  the  state  board  of  health  must 
be  brought  in  the  county  where  the  board  acted.  College  of 
Phys.  &  Surg.  v.  QuUbert,  100  Iowa  213. 

The  statute  giving  jurisdiction  to  the  district  court  in 
certiorari  cases  is  quite  as  broad  as  the  one  giving  such  courts 
jurisdiction  of  habeas  corpus  matters,  in  that  it  says  that  the 
writ  may  be  granted  by  any  district  court  or  judge  thereof. 
Compare  Sec&  4155  and  4419  of  the  Code.  Again,  as  a  rule, 
"■uder  the  law  before  its  amendment,  application  must  be 
made  to  the  judge  nearest  in  point  of  distance  to  the  person 
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whose  liberty  is  restrained ;  and  if  for  any  reason  he  cannot  or 
should  not  act^  then  to  the  next  nearest  in  the  district  where 
the  applicant  resides ;  and  if  that  one  cannot  or  will  not  act, 
then  possibly  to  the  next  nearest  outside  the  district.  That  is 
what  is  held,  as  I  understand  it,  in  Thompson  v.  Oglesby,  42 
Iowa  598.  It  makes  no  difference  that  the  applicant  has  a 
legal  residence  in  some  other  county ;  the  test  is  the  physical 
presence  of  the  person  whose  liberty  it  is  claimed  was  unlaw- 
fully restrained.  In  Thompson's  Case,  the  holding  was  that 
the  petition  should  have  been  presented  to  the  judge  of  the 
district  court  next  nearest  the  person  whose  liberty  was 
restrained,  and  it  was  there  said : 

''Again,  the  plaintiff  and  defendant^  the  person  restrained 
and  the  person  restraining,  must  be  presumed  to  be  together. 
The  evidence,  if  any,  showing  the  legality  of  the  imprisonment 
would  ordinarily  be  at  the  same  place.  If  the  imprisonment 
is  legal,  the  defendant  should  be  allowed  to  show  it  was  with 
the  least  possible  trouble  and  expense.  If  the  imprisonment  is 
illegal,  the  person  restrained  is  entitled  to  his  liberty  at  once. 
There  is  no  reason  why  his  imprisonment  should  continue 
until  he  can  be  brought  before  some  remote  court  or  judge, 
wherever  some  person  may  happen  to  be  who  desires  to  present 
a  petition  in  his  behalf/' 

Accordingly,  the  venue  was  ordered  changed  to  the  proper 
county  on  defendant's  motion. 

In  the  CoUege  of  Physicians  &  Surgeons  Case,  which,  it 
is  true,  was  certiorari,  and  not  habeas  corpus,  but  which,  for 
reasons  stated,  is  clearly  analogous,  the  court,  quoting  the 
statute,  which  is  the  same  as  the  present  Code  Sup.  Sec.  3494, 
said: 

*' Under  the  facts  as  we  have  given  them,  there  could  be 
no  doubt  that  such  an  action  must  be  brought  in  Polk  couiity, 
for  the  alleged  illegal  acts  that  constitute  the  cause  of  action 
occurred  in  that  county,  and  consequently  the  cause  of  action 
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arose  there.  But  it  will  be  seen  that  the  action  may  be  brought 
in  the  county  where  the  cause  of  action  or  some  part  thereof 
arose,  and  it  is  thought  that  some  part  of  this  cause  of  action 
arose  in  Lee  county.  ...  It  is  urged  that  the  state  board 
of  examiners  is  state-wide,  and  as  much  a  resident  of  Lee  as  of 
Polk  county.  Admit  this  claim,  and  it  does  not  affect  the 
result  The  jurisdiction  does  not  depend  on  residence,  but  on 
the  fact  of  where  the  cause  of  action  arose.  The  law  provides 
that  the  board  shall  hold  meetings  in  different  parts  of  the 
state,  so  as  to  best  accommodate  applicants ;  so  that  a  cause  of 
action  is  liable  to  arise  in  any  county  of  the  state,  and  the 
jurisdiction  is  not  confined  to  Polk  county,  except  when  the 
act  constituting  the  cause  of  action  occurred  in  that  county. 
We  conclude  that  the  proper  venue  of  the  action  is  in  Polk 
county.*' 

Ware  v.  Sa/nders,  146  Iowa  233,  240,  contains  nothing 
inconsistent  with  these  views.  All  that  the  case  really  decides 
is  that  the  Supreme  Court,  or  a  judge  thereof,  has  jurisdiction 
in  habeas  corpus  matters  coextensive  with  the  state.  This 
remark  from  that  opinion  may  be  quoted  as  showing  the 
appositeness  of  the  College  of  Physicians  Case: 

''The  right  to  issue  the  writ  of  habeas  corpus,  like  that 
to  issue  the  writ  of  certiorari,  is  a  very  appropriate,  if  not 
necessary,  attribute  of  an  appellate  court  under  our  system  of 
government,  which  administers  justice  according  to  the  prin- 
ciples of  the  common  law.  While  it  is  often  and  truly  said 
that  habeas  corpus  cannot  properly  be  made  to  serve  the  office 
of  a  writ  of  error,  yet  the  power  given  to  the  Supreme  Court 
to  entertain  such  proceedings  is  a  branch  or  phase  of  its 
appellate  jurisdiction,  and  furnishes  a  direct  and  summary 
method  by  which,  in  the  interest  of  liberty,  the  power  and 
authority  of  an  inferior  court  to  render  a  given  order  or  judg- 
ment by  which  a  citizen  is  restrained  of  his  liberty  may  be 
determined  without  delay.  This  view  of  the  nature  of  habeas 
corpus  proceedings  in  our  court  of  last  resort  finds  support 
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in  numerous  precedents.  For  instance,  in  darkens  Case,  100 
U.  S.  399y  25  L.  Ed.  715,  the  petitioner,  being  in  custody  under 
an  alleged  illegal  process  issuing  from  a  trial  court,  applied 
to  Justice  Strong  of  the  Supreme  Court  of  the  United  States, 
who  allowed  the  writ,  but  ordered  the  hearing  to  be  had  before 
the  full  bench.  Objection  being  made  to  the  jurisdiction,  the 
court  said : 

**  *It  is  clear  that  the  writ,  whether  acted  upon  by  the 
justice  who  issued  it,  or  by  this  court,  would  in  fact  require  a 
revision  of  the  action  of  the  circuit  court  by  which  the  peti- 
tioner was  committed,  and  such  revision  would  necessarily  be 
appellate  in  character.  This  appellate  character  of  the  pro- 
ceeding attaches  to  a  large  portion  of  cases  in  habeas  corpus, 
whether  issued  by  a  single  judge  or  by  a  court  The  presence 
of  this  feature  in  the  case  was  no  objection  to  the  issue  of  the 
writ  by  the  associate  justice,  and  is  essential  to  the  jurisdiction 
of  this  court  The  justice  who  issued  it  could  undoubtedly 
have  disposed  of  the  case  himself,  though  not  at  the  time 
within  his  own  circuit  A  justice  of  this  court  can  exercise 
the  power  of  issuing  a  writ  of  habeas  corpus  in  any  part  of 
the  United  States  where  he  happens  to  be.  But  as  the  case  is 
one  of  which  this  court  also  has  jurisdiction,  if  the  justice  who 
issued  the  writ  found  the  questions  involved  to  be  of  great 
moment  and  difficulty,  and  could  postpone  the  case  here  for 
the  consideration  of  the  whole  court  without  injury  to  the 
petitioner,  we  see  no  good  reason  why  he  should  not  have 
taken  this  course,  as  he  did.' 

''In  re  Virgima,  100  U.  S.  339,  25  L.  Ed.  676,  while  sug- 
gesting in  effect  that  if  habeas  corpus  were  to  be  classed  as  an 
original  proceeding,  there  would  be  doubt  of  its  jurisdiction, 
the  court  proceeds  to  say:  'But  the  appellate  power  of  this 
court  is  broader  than  its  original,  and  generally — ^that  is^  in 
most  cases — ^it  may  be  said  that  the  issue  of  a  writ  of  habeas 
corpus  by  us,  when  it  is  directed  to  one  of  our  inferior  courts^ 
is  an  exercise  of  our  appellate  jurisdiction.'  " 
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See  also  Rivers  v.  MitcheU,  57  Iowa  193. 

Authorities  from  other  jurisdictions  support  the  views 
herein  expressed.  Vide  In  re  Jewett,  77  Pac.  (Eans.)  567; 
Exparte  EUis,  11  Cal.  222,  225;  Zn  re  DoU,  50  N.  W.  (Minn.) 
607;  Barranger  v.  Baum,  30  S.  E.  (Ga.)  524.  In  re  Jewett, 
supra,  contains  a  learned  discussion  of  the  matter  and  cites 
many  cases  in  support  of  the  rule.  State  ex  rel.  Dwmer  v. 
Euegin,  85  N.  W.  (Wis.)  1046  (62  L.  B.  A.  700),  is  also 
closely  in  point  See  also  Church  on  Habeas  Corpus,  Sees. 
70-74. 

The  fact  that  the  legislature  has  passed  the  act  already 
referred  to  is  not,  in  my  opinion,  an  answer  to  these  views. 
No  doubt  Ihe  holding  in  this  case  by  the  trial  court  was  con- 
sidered so  mischievous  and  so  embarrassing  to  the  superintend- 
ents of  our  state  hospitals,  that  the  legislature,  in  the  absence 
of  a  definite  decision  by  this  court  on  the  subject  (notwith- 
standing intimation  in  one  of  our  cases  already  cited  by  me), 
concluded  to  set  this  matter  at  rest  by  framing  the  act  in 
question,  without  in  any  manner  intending  to  say  that  other 
actions  of  like  kind,  which  might  prove  just  as  mischievous 
as  this  one,  might  be  so  brought,  or  intending  in  any  way  by 
entire  inaction  in  those  cases  to  justify  the  same.  Rural 
School  Diet.  v.  Dist.  of  KeUey,  120  Iowa  119.  If  anything  is 
to  be  inferred  from  legislative  inaction,  it  is  that  our  pro- 
nouncement in  Thompson's  Case,  sxipra,  and  in  CoUege  of 
Physicians  v.  OuUbert,  100  Iowa  213,  construing  the  venue  of 
habeas  corpus  and  certiorari  proceedings,  was  correct^  for  it 
did  not  at  any  time  attempt  to  meet  these  interpretations  of 
the  statute,  by  amendatoiy  legislation. 

There  must  be  some  way  of  reviewing  the  action  of  the 
district  court  in  these  matters,  and  I  think  it  is  either  to 
dismiss  or  quash  the  writ  or  to  transfer  the  case  to  the  proper 
county  for  trial.  It  has  been  ihe  custom  of  this  court  in  the 
imst,  under  its  plenary  power,  to  issue  writs  of  habeas  corpus 
and  direct  that  they  be  heard  by  some  district  court  judge 
nearest  to  the  parties.    This  practice  was  at  one  time  quite 
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common,  and  it  was  rare  indeed  that  this  court  or  a  judge 
thereof,  either  at  Des  Moines  or  at  his  residence,  heard  habeas 
corpus  proceedings,  for  the  very  good  reason  that  the  parties 
should  not  be  compelled  to  travel  long  distances  and  be  at 
great  expense  in  order  to  have  a  hearing. 

It  must  be  remembered  that,  no  matter  by  whom  the 
action  is  brought,  the  applicant  is  the  person  who  is  restrained 
of  his  liberty,  and  the  defendant  is  the  person  who  is  exercising 
the  restraint.  In  this  case,  both  were  in  Henry  county,  and 
no  application  was  made  to  any  judge  save  Judge  Springer, 
in  Clayton  county,  many  hundreds  of  miles  by  rail  from 
Mt  Pleasant.  Whether  plaintiff  was  cured  or  not  was  not 
within  the  knowledge  of  persons  living  in  Clayton  county,  for 
it  was  conclusively  adjudicated  that  when  they  knew  her  she 
was  addicted  to  the  drug  habit,  and  should  be  confined  in  an 
asylum.  There  could  be  no  review  of  that  finding  upon  habeas 
corpus.  The  only  question,  then,  according  to  the  majority 
of  the  court,  was  whether  she  was  cured  of  her  bad  habits  after 
she  had  been  taken  to  Mt.  Pleasant,  and  no  one  but  witnesses 
who  saw  her  after  she  had  been  taken  to  that  place  could  give 
any  opinion  as  to  her  recovery — and  that  was  the  only  issue 
in  the  case — so  that  not  only  the  parties  but  the  witnesses 
were  at  Mt.  Pleasant,  and  all  were  compelled  to  go  to  Clayton 
county  to  testify  at  the  trial  of  the  case.  It  is  no  wonder  that 
the  legislature  interfered  and,  when  its  attention  is  called  to 
the  holding  of  the  majority  in  this  case,  it  will  doubtless  again 
interfere  so  that  like  mischiefs  may  not  be  perpetrated,  when, 
for  instance,  some  worthless  vagabond  of  a  father  calls  the 
mother  of  his  child,  who  has  the  rightful  possession  of  it,  to 
defend  her  custody  in  the  most  remote  part  of  the  state  on 
allegations  that  he  lives  in  that  remote  county ;  that  it  will  be 
more  convenient  for  him  to  try  it  there  and  that  his  witnesses 
live  in  that  county.  At  any  rate,  it  is  to  be  hoped  that  some- 
thing may  be  done  to  forbid  such  a  result. 

II.  Aside  from  this,  I  think  the  majority  have  destroyed 
the  most  valuable  feature  of  the  inebriate  law  by  permitting 
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and  suggesting  to  every  dipsomaniac  and  every  victim  of  the 
drug  habit  how  to  disregard  the  parole  features  of  the  law  and 
encouraging  them  to  bring  as  many  actions  of  habeas  corpus 
as  they  can  induce  attorneys  to  commence  to  secure  their 
release,  without  any  conditions  or  pledges  whatsoever.  Under 
allegations  of  a  cure  and  without  submitting  the  matter  to  the 
superintendent  at  all,  any  inmate  may  now  secure  a  writ  of 
habeas  corpus  and  demand  as  many  trials  as  he  or  his  friends 
may  be  able  to  finance;  for,  upon  such  allegation,  a  proper 
court  or  judge  must  issue  the  writ.  He  has  no  discretion 
whatever  in  the  matter,  and  is  subject  to  a  penalty  if  he  does 
not  issue  it.  The  district  judges  in  any  of  the  districts  where 
these  hospitals  are  located  will  doubtless  have  their  hands  full 
in  hearing  habeas  corpus  actions. 

Plaintiff  was  committed  as  a  victim  of  the  morphine  habit 
until  cured,  not  exceeding  three  years.  Her  commitment  was 
in  April  of  the  year  1911,  and  she  made  this  application  in 
August  of  the  year  1912.  She  might  have  made  it,  if  1  under- 
stand the  position  of  counsel,  at  any  time  after  commitment, 
and  as  many  times  within  the  three  years  and  is  as  many 
different  districts  as  she  could  induce  judges  to  grant  her  a 
writ.  The  defendant  had  not  pronounced  her  cured,  nor  did 
he  believe  it  safe  to  discharge  her  at  the  time  this  proceeding 
was  commenced.  The  governing  law  in  the  case  is  found  in 
Sees.  2310-al  to  2310-a32,  inclusive.  Code  Sup.,  19l07,  relating 
to  the  detention  and  treatment  of  dipsomaniacs,  inebriates  and 
those  addicted  to  the  excessive  use  of  narcotics.  From  the»<* 
we  extract  the  following: 

**Sec.  2310-al.  That  the  board  of  control  is  hereby 
directed  to  provide  for  the  detention  and  treatment  of  dipso- 
maniacs, inebriates  and  persons  addicted  to  the  excessive  use 
of  morphine  or  other  narcotics,  in  one  or  more  of  the  hospitals 
for  the  insane  at  the  discretion  of  said  board.  Said  depart- 
ment thus  provided  for  to  be  designated  as  a  hospital  for 

inebriates. 

Vol.  171  lA.— 14 
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''Sec.  2310-a2.  That  all  dipsomaniacs^  inebriates  and 
persons  addicted  to  the  excessive  use  of  morphine  or  other 
narcotics,  who  shall  be  citizens  of  the  state  of  Iowa  and  resi- 
dents of  the  county  from  which  they  might  be  committed  to 
the  hospital  for  inebriates  may  be  brought  before  the  district 
court  or  judge  of  the  county  where  they  reside  for  examination 
and  commitment  to  said  hospital  for  inebriates.  Their  exami- 
nation, trial  and  commitment  shall  be  governed  by  the  same 
statutes  as  now  apply  to  and  govern  the  examination  and  com- 
mitment of  incorrigibles  to  the  state  industrial  school.  If  it 
shall  be  determined  by  said  district  court  or  judge,  that  such 
person  is  addicted  to  dipsomania,  inebriety  or  to  the  excessive 
use  of  narcotics,  he  or  she  shall  be  committed  to  such  hospital 
for  inebriates,  as  may  be  established  by  the  board  of  control 
as  above  provided  for.  The  term  of  detention  and  treatment 
shall  be,  for  the  first  commitment  not  less  than  one,  nor  more 
than  three  years ;  and  for  the  second  commitment  not  less  than 
two  nor  more  than  five  years.  The  governor  shall  parole  a 
patient  on  conditions  named  in  the  following  section. 

''Sec.  2310-a3.  If  after  thirty  days  of  such  treatment 
and  detention  a  patient  shall  appear  to  be  cured,  and  if  the 
physician  in  charge  and  the  superintendent  of  said  institution 
shall  so  recommend,  the  governor  shall  parole  said  patient^ 
provided  that  said  patient  shall  pledge  himself  or  herself  to 
refrain  from  the  use  of  all  intoxicating  liquors  as  a  beverage, 
or  other  narcotics,  during  the  remaining  part  of  his  or  her 
term  of  commitment,  and  shall  avoid  the  frequenting  of  places 
and  the  association  of  people  tending  to  lead  them  back  to 
their  old  habits  of  inebriety.  And  shall  send  the  following 
report  on  the  first  day  of  eveiy  month  during  term  of  parole 
to  the  governor,  which  report  must  be  inquired  into  and 
approved  as  correct  by  the  clerk  of  the  district  court  of  the 
county  wherein  the  patient  resides,  and  said  patient  shall 
furnish  the  clerk  of  the  district  court  with  satisfactory  evi- 
dence of  his  sobriety  and  good  habits. 
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**  Report  of to  superintendent  of  hospital 

for  inebriates  at Iowa, 

««I^ being  on  parole  from  the  hospital  for 

inebriates  at Iowa,  do  hereby  certify  that  I  have 

up  to  this  date,  being  the  first  day  of  ,  19 — , 

refrained  from  the  use  of  all  intoxicating  liquors  as  a  bever- 
age, and  all  narcotics  of  any  kind  whatsoever,  except  it  be  a 
moderate  use  of  tobacco. 


**I  have  carefully  inquired  into  the  record  of 


as  named  above  and  do  hereby  certify  that  I  believe  the  state- 
ments contained  in  his  above  report  are  true. 


it 
it 


"Clerk  district  court  of  Iowa  in  and  for 

county,  Iowa. 

Dated  this day  of ^  19 — . 

And  if  at  any  time  the  patient  on  parole,  for  any  reason 
fails  to  make  the  above  report,  the  sheriff  of  the  county 
wherein  such  patient  resides  shall  without  further  writ  or 
warrant,  return  said  patient  at  once  to  the  hospital  from  which 
he  or  she  has  been  paroled  on  receiving  notice  of  such  failure 
from  the  clerk  of  the  district  court  of  the  county  wherein  the 
patient  resides,  or  any  three  reputable  citizens  thereof.  And 
the  patient  so  returned  shall  be  detained  and  treated  during 
the  full  term  of  his  commitment. 

''Sec.  2310-a4.  That  all  statutes  of  the  state  providing 
for  the  trial,  commitment,  detention  and  treatment  of  incor- 
rigibles  sent  to  industrial  schools  shall  be  applicable  to  trial, 
detention  and  treatment  of  all  patients  committed  under  the 
provisions  of  this  act,  except  in  so  far  as  they  may  be  modified 
by  the  provisions  of  this  act. 

"Sec.  2310-al2.  On  presentation  of  the  application  pro- 
vided for  in  section  six  hereof,  unless  made  in  person  by  an 
inebriate,  dipsomaniac,  or  user  to  excess  of  narcotic  drugs,  the 
judge  shall  issue  an  order,  which  may  be  served  by  any  peace 
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officer,  directing  him  to  bring  the  accused  person  before  him 
for  examination,  and  on  his  appearance,  unless  he  demands  a 
formal  trial,  the  judge  shall  hear  any  evidence  which  may  be 
adduced  touching  the  accusation.  The  accused  may  be  repre- 
sented by  counsel  and  the  judge  may,  if  he  deems  it  necessary, 
require  the  county  attorney  of  the  county  where  the  hearing 
is  had  to  attend  and  assist  in  such  hearing.  In  case  said  appli- 
cation be  voluntarily  or  involuntarily  made  and  the  said  judge 
shall  determine  that  the  accused  is  a  proper  person  to  be  com- 
mitted to  said  hospital,  he  shall  make  an  order  committing 
him  thereto;  otherwise  he  shall  be  discharged.  The  term  of 
detention  and  treatment  shall  be  until  the  patient  is  cured  and 
not  exceeding  three  years.  Provided  that  before  a  person  shall 
be  committed  to  a  state  hospital  for  inebriates  satisfactory  evi- 
dence shall  be  submitted  to  the  trial  court  or  judge  showing 
that  the  person  committed  is  not  of  bad  repute  or  of  bad 
character  apart  from  his  or  her  habit  for  which  the  commit- 
ment is  made  and  that  there  is  reasonable  ground  for  believing 
that  the  person  if  committed  will  be  cured  of  such  habit,  and 
provided  further,  that  the  board  of  control  of  state  institu- 
tions may  discharge  any  person  committed  to  a  state  hospital 
under  the  provisions  of  this  act  on  the  recommendation  of  the 
superintendent  when  satisfied  that  such  person  will  not  receive 
substantial  benefit  from  further  hospital  treatment. 

''Sec.  2310-al9.  Any  patient  whom  the  superintendent 
believes  to  be  cured  may  be  paroled,  conditioned  on  said 
patient's  signing  a  written  pledge  agreeing  to  refrain  from 
the  use  of  all  intoxicating  liquors  as  a  beverage,  and  from  the 
use  of  morphine  and  cocaine  or  other  narcotic  drugs  during 
the  term  of  his  commitment,  and  shall  avoid  frequenting 
places  and  the  association  of  people  tending  to  lead  him  back 
to  his  old  habits  of  inebriety.  And  said  paroled  patient  must 
make  written  reports  to  the  superintendent  of  said  hospital 
at  the  beginning  of  each  month  on  blanks  to  be  furnished  the 
clerk  of  the  district  court  for  that  purpose,  to  the  effect  that 
he  has  not  during  the  month  past  in  any  respect  violated  any 
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of  the  terms  and  conditions  of  his  parole,  which  reports  must 
be  investigated  and  approved  by  the  clerk  of  the  district  court 
of  the  county  in  which  the  patient  resides,  who  may  demand 
from  said  paroled  patient  satisfactory  evidence  as  to  the  truth 
of  the  statement.  If,  at  any  time,  a  patient  on  parole  shall 
fail  to  make  said  report,  or  shall  fail  in  any  respect  to  fulfill 
all  of  the  conditions  upon  which  said  parole  was  granted,  he 
may  without  any  further  proceeding  whatever  and  on  the 
written  order  of  the  superintendent  of  said  hospital  be  taken 
and  returned  to  the  hospital,  there  to  be  detained  and  treated 
as  provided  herein.  Said  patient  so  violating  his  parole  may 
be  returned  by  any  peace  officer,  or  by  any  officer  or  person 
whom  the  superintendent  of  the  hospital  may  direct  so  to  do. 

''Sec.  2310-a22.  Females  who  are  dipsomaniacs,  inebri- 
ates or  addicted  to  the  excessive  use  of  morphine,  cocaine,  or 
other  narcotic  drugs,  may  be  committed  to  a  state  hospital  for 
the  insane  to  be  designated  by  the  board  of  control,  for  treat- 
ment, and  all  the  provisions  of  this  act,  so  far  as  applicable 
and  except  as  modified  by  this  section,  shall  apply  in  such 
cases  and  also  to  the  cases  of  such  females  as  may  remain  in 
the  hospital  for  inebriates  connected  with  any  state  hospital." 

There  is  some  confusion  and  apparent  conflict  in  these 
provisions,  but  it  is  apparent  from  the  original  acts  that  Sees. 
2310-a6  to  2310-a31,  inclusive,  save  Sec.  2310-a22,  have  refer- 
ence to  male  inebriates;  while  Sees.  2310-al  to  2310-a5, 
inclusive,  have  reference  to  all  inebriates,  whether  male  or 
female,  and  the  latter  are  either  repealed  or  amended  by  the 
special  statutes  above  referred  to,  applying  to  male  inebriates 
only.  It  is  a  little  difficult  to  harmonize  Sees.  2310-a2,  2310-a3 
and  2310-a4,  and  2310-al2  and  2310.a22,  relating  to  the 
manner  of  trial  and  term  of  commitment  As  to  females,  the 
term  is  until  the  patient  is  cured,  and  not  exceeding  three 
years,  and  the  parole  provision  as  to  males  appears  in  Sec. 
2310-al9. 

As  I  understand  it,  the  provisions  of  Sees.  2310-al  to 
2310-a4  have  reference  to  proceedings  against  females,  the  term 
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of  commitment  and  conditions  for  parole.  On  no  other  theory 
may  they  be  harmonized.  The  males  are  kept  together  at  the 
institution  at  Enoxville,  and  the  females  are  sent  to  one  or  all 
of  the  state  hospitals  for  the  insane.  Females  are  proceeded 
against  as  if  they  were  incorrigibles,  or  perhaps  as  males,  by 
reason  of  Ch.  185,  Acts  Thirly-fifth  General  Assembly,  and 
the  term  of  commitment  is  not  less  than  one,  nor  niore  than 
three  years.  Provision  is  made  as  to  the  parole  of  both  males 
and  females,  and  Sec.  2310-a3  relates  to  females,  while  Sec. 
2310-al9  relates  to  males;  unless  perhaps,  in  view  of  Sees. 
2310^19,  2310-a22  and  2310-a27,  the  terms  and  conditions  for 
parole  should  now  be  held  to  be  the  same  whether  the  patient 
be  male  or  female. 

While  there  may  be  some  doubt  about  this  being  the  true 
construction  of  the  written  laws  upon  the  subject,  it  being  our 
duty  to  harmonize  them  if  possible,  this  opinion  is  not  wholly 
based  upon  this  construction.  If  I  am  right,  the  case  is  easy 
of  solution.  The  trial  court  on  the  original  hearing  should 
have  committed  the  plaintiff  for  a  definite  time,  to  wit,  not 
less  than  one  or  more  than  three  years,  and  the  effect  of  its 
sentence  was  to  commit  the  plaintiff  for  three  years.  But  the 
statute  we  have  already  quoted  makes  provisions  for  a  parole 
after  thirty  days  upon  recommendation  of  the  physician  and 
superintendent  in  charge.  This  is  to  be  given  if,  to  the  ofKoers 
charged  with  such  duty,  the  patient  should  appear  to  be 
cured,  and  then  only  upon  certain  pledges  being  made  by 
the  patient,  etc.  Provision  is  also  made  for  the  return  of 
the  patient  in  case  of  a  violation  of  the  pledge  or  of  any  of 
the  statutory  conditions. 

If  this  be  the  law,  then  it  is  perfectly  manifest  that  plain- 
tiff in  this  case  was  not  entitled  to  her  discharge,  and  that  the 
trial  judge  had  no  authority  to  release  the  plaintiff  or  to 
relieve  her  from  her  pledge  or  the  statutory  conditions.  If 
he  had  this  power,  then  he  had  power  to  abrogate  statutory 
provisions  without  any  authority.  These  provisions  were  wise 
ones,  made  for  the  ben^t,  not  ooly  of  the  patient,  but  also 
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of  the  general  public.  This  '^  ticket  of  Itove"  could  only  be 
granted  upon  recommendation  of  the  physician  and  sai>erin- 
tendent,  and  the  conditions  imposed  were  due  to  the  known 
fact  that  the  drug  habit  is  difficult  to  cure,  and  the  victim  un- 
certain, even  though  apparently  cured. 

No  court  dould  assume  to  exercise  this  power  for  the 
physician  and  the  superintendent,  and  even  if  it  could,  it 
should  demand  the  pledge  required  of  the  patient  as  a  con- 
dition to  her  release.  Any  other  rule  would  entirely  destroy 
the  efficacy  of  the  parole  system.  There  is  no  claim  that  the 
superintendent  acted  fraudulently  or  corruptly,  or  that  he 
refused  to  grant  a  parole  under  proper  conditions,  and  we 
do  not  have  these  facts  to  consider,  even  if  they  might,  under 
any  circumstances,  be  taken  into  account. 

But  assuming  that  Sees.  2310.a2,  2310-a3  and  2310-a4 
have  been  repealed  in  toto,  both  as  to  males  and  females,  and 
that  the  matter  is  governed  by  Sees.  2310-all,  2310.al2, 
2310-al3  and  2310-al9,  the  commitment  is  until  the  patient  is 
cured  and  not  exceeding  three  years;  and  there  is  a  provi- 
sion for  a  parole  at  any  time  when  the  superintendent  believes 
the  patient  to  be  cured,  upon  certain  conditions  and  pledges. 
Of  course,  the  superintendent's  belief  as  to  cure  is  the  equiva- 
lent, in  his  mind,  to  ''cured";  and  the  law  guards  both  the 
patient  and  the  public  by  providing  that,  if  the  patient  is 
released  as  cured  before  the  expiration  of  the  three  years,  it 
must  be  on  certain  pledges  and  conditions.  The  term  is 
three  years ;  but  if  the  patient  is  believed  by  the  superintend- 
ent to  be  cured,  he  or  she  may  be  released  short  of  that  time 
upon  certain  conditions.  Whether  or  not  the  patient  is  cured 
at  any  given  time  is  a  mere  question  of  belief  at  most.  Proof 
of  absolute  cure  cannot  be  made.  It  is  not  within  the  power 
of  the  human  mind  to  know  whether  or  not  one  is  cured  of 
a  given  habit  until  it  has  been  proved  by  conduct;  hence  any 
distinction  between  an  actual  cure  and  belief  as  to  a  cure  is 
too  refined  for  discussion.  Indeed,  there  is  and  can  be  no 
difference  upon  this  proi>osition.    The  point  to  it  is  that  the 
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belief  as  to  a  cure  must  be  that  of  a  particular  individual, 
to  wit,  the  superintendent  of  the  hospital.  None  other  may 
substitute  himself  and  grant  the  parole. 

The  most  that  can  be  said  for  the  conclusions  of  the 
trial  court  in  this  case  is  that  he  believed  the  plaintiff  to 
be  cured  j  but  he  released  her  without  requiring  any  pledges 
or  exacting  any  reports;  and  no  matter  how  soon  she  may 
resume  her  old  habits,  there  is  no  way  of  getting  her  back  to 
put  in  her  full  time  of  three  years,  except  by  another  inde- 
pendent hearing  upon  the  matter.  Surely,  even  if  the  case 
should  be  determined  under 'the  provisions  of  the  law  relat- 
ing to  the  hospital  at  Knoxville,  there  was  no  justification 
for  releasing  plaintiff  on  the  belief  of  the  trial  judge  that  she 
was  cured.  Any  other  construction  would  involve  the  super- 
intendents in  constant  litigation;  for  a  patient  not  desiring 
to  take  the  pledge  or  to  comply  with  the  provisions  of  the 
law  could  at  any  time  hale  the  superintendent  into  court  and 
have  the  trial  judge  determine  the  question  as  to  an  apparent 
cure,  and  if  he  believed  there  was  a  cure,  he  would  be  bound 
to  release  the  patient,  without  exacting  any  pledge,  and  un- 
conditionally. 

If  counsel  are  right  in  their  view,  then  the  provisions 
as  to  parole  are  absolutely  nugatory.  The  physician  and 
superintendent  in  charge  have  the  best  means  for  knowing 
whether  or  not  the  patient  appears  to  be  cured,  and  it  must 
be  assumed  that  they  will  act  upon  this  knowledge,  and  if 
they  believe  there  has  been  such  cure,  they  may  release  short 
of  the  full  time,  and  when  this  is  done,  a  pledge  is  exacted 
from  the  patient,  and  certain  other  requirements  made.  On 
the  other  hand,  if  their  judgment  is  not  controlling  (in  the 
absence  of  fraud  or  want  of  good  faith),  then  the  parole 
system  provided  for  in  this  law  is  worthless;  and  instead  of 
taking  the  judgment  of  experts,  the  trial  court  exercises  its 
belief  and  gives  an  absolute  discharge  without  any  conditions, 
and  this  it  may  do  without  any  limitation  whatever  as  to  time. 
I  do  not  think  this  is  a  correct  exposition  of  the  law. 
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It  is  the  judgment  of  the  special  tribunal  which  justifies 
the  discharge,  and  neither  courts  nor  judges  are  given  power 
by  statute  to  review  that  judgment  or  belief.  Counsel  quote 
a  provision  of  law  relating  to  the  discharge  of  insane  persons^ 
which  does  not  either  expressly  or  by  implication  relate  to 
inebriates,  dipsomaniacs,  or  those  given  to  the  use  of  drugs. 
It  relates  expressly  to  insane  persons.  As  to  these,  there  is  a 
complete  system  of  its  own.  No  constitutional  right  of  plain- 
tiff is  infringed  by  the  construction  we  place  upon  the  law. 
It  is  somewhat  akin  to  the  indeterminate  sentence  law,  which 
has  been  sustained  by  this  court,  and  no  court  has  ever  sug- 
gested that  the  parole  system,  or  ''ticket  of  leave  plan,*'  vio- 
lates any  constitutional  limitation.  The  indeterminate  system 
is  based  upon  the  thought  that  the  prisoner  has  reformed  and 
that  it  is  safe  to  turn  him  loose  upon  society  again;  but  no 
one  can  determine  that  fact  except  the  board  created  for 
that  purpose.  The  commitment  of  inebriates,  male  or  female, 
is  in  effect  indeterminate,  save  that  it  cannot  exceed  a  certain 
number  of  years,  and  at  the  expiration  of  that  time,  the 
patient  must  be  released  whether  cured  or  not;  before  that 
time,  it  is  left  to  the  physician  and  superintendent  (or  super- 

m 

intendent  alone)  to  say  when  they  think  a  cure  has  been 
effected,  and  to  release  upon  certain  pledges  and  conditions. 
If  it  should  appear  that  they  were  wrong  in  their  judgment, 
or  the  patient  puts  herself  in  the  way  of  temptation  or  re- 
sumes her  old  habits,  or  violates  any  of  the  conditions  under 
which  she  has  been  released,  she  may  be  returned  to  the  hos- 
pital and  made  to  stay  until  it  appears  safe  to  discharge  her, 
and  in  any  event  the  maximum  term  is  fixed. 

Counsel  make  too  much  of  the  supposed  distinction  be- 
tween absolute  cure  and  apparent  cure ;  there  is  and  can  be 
no  difference,  so  far  as  this  proceeding  is  concerned.  If  one 
committed  as  an  inebriate  or  dipsomaniac  may  at  any  time 
have  the  question  of  her  cure,  or  apparent  cure,  submitted 
to  a  district  court  or  judge  upon  testimony  from  experts 
and  non-experts,  and  said  court  may,  if  it  believes  the  patient 
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cured,  absolutely  discharge  her,  what  becomes  of  the  parole 
feature  of  the  law!  As  already  intimated,  the  trial  court  or 
judge  cannot  pronounce  absolute  cure;  at  best,  the  cure  is 
only  apparent,  and  a  release  made  by  a  court  must  be  final 
and  without  power  of  revocation  or  recall.  The  superin- 
tendent cannot  release  on  parole  short  of  the  three  years 
unless  there  is  an  apparent  cure.  If  there  is  an  apparent 
cure,  must  the  superintendent  give  a  full  release,  or  may  he 
give  a  full  release  in  one  case  and  a  conditional  one  only  in 
another!  If  the  latter  be  the  case,  then  how  is  he  to  dis- 
tinguish between  a  cure  and  an  apparent  cure!  If  the  super- 
intendent has  difficulty  here,  it  would  seem,  according  to  the 
argument  for  appdlee,  that  the  district  court  or  judge  could 
have  none;  and  if  the  court  should  find  that  the  cure  was  only 
apparent,  he  should  remand  the  applicant  to  the  custody  of 
the  superintendent  again.  Would  such  a  finding  be  in  any 
way  binding  on  the  superintendent,  and  would  he  be  obliged, 
because  of  the  finding  of  the  trial  court  or  judge,  to  grant  the 
applicant  a  parole! 

If  the  court  had  jurisdiction  to  make  the  finding,  its 
judgment  is  conclusive  on  the  superintendent  and  a  release 
on  parole  would  be  inevitable,  no  matter  what  the  superin- 
tendent might  think  of  the  case.  What  would  become  of  the 
statute  with  reference  to  parole,  if  this  proposition  should 
be  affirmed!  Again,  suppose  the  court  or  judge  should  find, 
contrary  to  the  conclusion  of  the  superintendent,  that  the 
patient  was  either  actually  or  apparently  cured;  and  it  should 
turn  out  within  a  few  days  that  the  apparent  cure  was  a 
mistake.  What  could  be  done  to  rectify  the  mistake!  Ap- 
pellee's counsel  say,  ''nothing";  that  this  is  one  of  the  inci- 
dents of  all  trials.  It  is  apparent  that  the  law  in  question 
was  enacted  to  prevent  just  such  mistakes.  If  not,  then  the 
entire  scheme  is  a  failure.  Unless  there  is  a  further  fixed 
time  to  serve,  there  can  be  no  parole,  and  if  there  can  be  no 
parole  when  a  patient  is  cured  or  apparently  cured,  but  only 
an  absolute  release,  then  there  is  no  parole  but  an  absolute 
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release;  so  that  the  legislature  made  a  mistake  when  it  said 
that  dipsomaniacs  might  be  ^released  on  parole  on  certain 
conditions  and  upon  pledges  being  exacted. 

There  is  nothing  nnusual  in  the  'ticket  of  leave"  and 
parole  plans.  They  are  regarded  as  essential  to  a  humane 
administration  of  the  law  which  authorizes  the  detention  of  a 
person  accused  of  crime,  or  given  over  to  some  disease  which 
makes  him  a  fit  subject  for  confinement.  Reformation  is 
mnch  the  most  important  element  in  all  our  prison  and  deten- 
tion schemes,  and  it  is  to  be  regretted  if  all  systems  leading 
to  that  end  must  be  abandoned,  and  the  matter  of  release  given 
over  to  courts  and  judges  alone.  Such  has  never  been  the 
thought  heretofore,  and  no  good  end  can  be  accomplished  by 
wiping  out  the  parole  features  of  this  dipsomaniac  law.  No 
daim  is  made  in  the  petition  filed  for  plaintiff  in  this  case 
that  her  sentence  was  not  in  accord  with  the  law ;  hence  any 
discussion  on  that  subject  is  wide  of  the  mark.  There  is  no 
statute  which,  in  express  terms  or  by  necessary  implication, 
gives  a  dipsomaniac  or  inebriate  the  right  to  disregard  the 
parole  law  and  go  directly  to  the  district  court  or  a  judge 
thereof  for  a  release,  because  he  or  she  believes  he  is  cured ; 
and  this  is  especially  true  where  the  patient  never  asks  the 
superintendent  to  act  or  to  discharge  her  on  parole  or  other- 
wise. And  if,  as  already  suggested,  such  a  patient  does  not 
have  to  go  to  the  superintendent  for  a  discharge,  either  on 
parole  or  otherwise,  then  the  parole  features  of  this  law  are 
absolutely  repealed  by  judicial  interpretation.  And  in  the 
future,  the  superintendent,  instead  of  using  his  judgment  as 
to  a  cure,  must  go  into  court,  no  matter  whether  he  has 
been  asked  for  a  release  or  not,  and  justify  his  detention  of 
the  prisoner.  And  although  he  may  protest  that  he  does  not 
believe  him  cured  and  has  better  means  for  knowing  that  fact 
than  any  other  person,  he  must,  if  the  trial  judge  thinks  there 
has  been  a  cure,  absolutely  discharge  the  prisoner. 

The  difSculties  growing  out  of  such  a  situation  may  well 
be  apprehended  and  discipline  in  the  institutions  will  be  im- 
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possible.  Patients  committed  for  these  habits  are  sound  in 
mind  and  generally  have  friends  always  ready  to  help,  and 
these  friends  (f)  will  doubtless  make  it  very  unpleasant  for 
the  o£5cials  of  these  institutions  in  the  future,  if  appellee's 
contention  be  adopted.  The  fact  that  a  writ  of  habeas  corpus 
may  be  used  to  release  one  from  custody  does  not  assist  the 
plaintiff  at  all.  Habeas  corpus  is  a  remedy  to  establish  rights. 
If  the  applicant  is  not  entitled  to  his  absolute  release,  he 
is  not  entitled  to  this  remedy.  The .  question  here  is  not 
whether  habeas  corpus  will  lie,  but  whether,  under  the  statutes 
construed  as  a  whole,  defendant  is  wrongfully  restraining 
applicant  of  her  liberty — ^whether  she  is  entitled  to  an  uncon- 
ditional release. 

The  statute  is  not  silent  as  to  who  shall  determine  whether 
there  has  been  a  cure  short  of  the  three  years,  unless  we  do 
as  appellee  suggests :  wipe  out  the  parole  features  of  the  law. 
If  it  does  not  give  the  superintendent  power  to  do  so,  then  of 
course  the  only  remedy  is  by  action  in  court  by  habeas  corpus. 
For,  without  authority  in  the  superintendent  to  discharge 
short  of  three  years,  there  is  no  power  anywhere,  save  in  the 
courts,  and  any  patient  seeking  to  be  discharged  within  the 
three  years  must  bring  an  action  in  the  district  court  or 
before  a  judge  to  secure  a  discharge,  even  if  it  be  conceded 
on  all  hands  that  there  is  a  cure  or  an  apparent  cure  within 
a  year  or  so.  No  one  has  supposed  heretofore  that  this  was 
the  case,  and  a  great  burden  has  been  added  to  those  already 
imposed  upon  the  courts  if  they  must  now  administer  hos- 
pitals and  inebriate  asylums;  for,  according  to  the  argument 
for  the  appellee,  no  one  but  a  court  or  judge  may  discharge 
an  inebriate  or  dipsomaniac,  no  matter  how  firm  the  belief 
as  to  cure.  The  superintendent  of  the  hospital  cannot  do  so, 
and  neither  may  the  board  of  control.  If  the  legislature  makes 
any  distinction  between  cure  and  apparent  cure,  as  applied 
to  the  administration  of  the  law  now  before  us,  it  is  not 
apparent.    There  is  no  statute  providing  for  an  absolute  dis- 
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charge  short  of  the  full  term  without  a  parole,  as  appellee's 
counsel  intimate. 

I  think  the  trial  court  erred  in  discharging  the  plaintiff. 

I  am  authorized  to  say  that  Preston,  J.,  concurs  in  this 
dissent  in  both  divisions,  and  Ladd,  J.,  in  the  second  division 
thereof,  but  not  in  the  first,  concurring  with  the  majority 
upon  this  latter  proposition. 


H.  B.  Carmichael,  Adm.,  Appellant,  v.  Bettendorf 

Axle  Company,  Appellee. 

KEW  TRIAL:  Excessive  Verdict — Option  to  Bemit  or  New  Trial — 
Power  of  Court.  The  court  has  undoubted  power,  whenever  satis- 
fied that  the  verdict  of  a  jury  is  excessive,  even  though  not  on 
account  of  passion  or  prejudice,  to  order  a  new  trial  in  event  the 
prevailing  party  refuses  to  remit  a  designated  portion  of  the 
verdict. 

Appeal  from  Scoii  District  Court, — Hon.  A.  J.  House,  Judge. 

Tuesday,  September  21, 1915. 

Appeal  from  the  order  of  the  court  granting  defendant  a 
new  trial. — Affirmed. 

Ely  dk  Bush,  for  appellant 

Cook  &  Balluff,  for  appellee. 

Gaynor,  J. — ^This  action  is  brought  by  the  plaintiff  as 
administrator  of  the  estate  of  one  Herbert  I.  Henry  to  recover 
damages  for  injuries  resulting  in  death.  There  was  a  trial 
,    „  to  a  jury  and  a  verdict  for  the  plaintiff  for 

1 .  New  tbial  • 

«?<»»*▼;▼«•-     $11 000.    Defendant  filed  a  motion  for  a  new 

diet :  option  to     ^      ' 

trial*  powe7      *™^  based  on  several  distinct  grounds,  among 
of  court.  which  it  alleged  that  the  verdict  was  excessive. 

Upon  the  submission  of  the  motion,  the  court  made  the  fol- 
lowing finding,  and  ordered: 
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''After  an  examination  of  the  authorities  ...  we 
are  of  the  opinion  that  the  amount  of  the  verdict  herein  is 
excessive,  but  not  to  the  extent  of  showing  passion  or  preju- 
dice on  the  part  of  the  jury.  It  is  therefore  ordered  by  the 
court  that  if  the  plaintiff  shall  elect  to  file  in  this  court  a 
remittitur  of  all  of  such  verdict  in  excess  of  $5,000.00  within 
thirty  days  from  the  filing  of  this  order  .  .  .  the  motion 
for  a  new  trial  shall  stand  overruled,  and  thereupon  judg- 
ment shall  be  entered  in  favor  of  the  plaintiff  for  the  amount 
of  $5,000.00.  But  in  ease  such  remittitur  is  not  so  filed  by 
the  plaintiff,  then  an  order  shall  be  entered  sustaining  such 
motion,  and  granting  a  new  trial  herein." 

The  plaintiff  did  not  file  a  remittitur,  as  required  by  the 
order  of  the  court,  within  thirty  days.  Therefore,  under  the 
order  of  the  court,  the  motion  for  a  new  trial  stood  sustained. 
The  plaintiff  appeals  to  this  court  and  complains : 

1.  The  court  erred  in  requiring  plaintiff  to  file  remittitur 
of  all  the  verdict  in  excess  of  $5,000  as  a  condition  precedent 
to  overruling  the  motion  for  a  new  trial. 

2.  The  court  erred  in  making  an  order  granting  a  new 
trial  in  case  such  remittitur  was  not  filed  by  the  plaintiff 
within  thirty  days. 

3.  The  court  erred  in  holding  that  decedent's  estate  was 
not  damaged  to  exceed  $5,000,  and  in  limiting  recovery  to 
that  amount,  after  expressly  finding  that  the  verdict  of  the 
jury  was  not  sufficiently  excessive  to  indicate  passion  or 
prejudice. 

The  argument  of  the  appellant  is  that  in  no  case  has  the 
court  a  right  to  set  aside  a  verdict  because,  in  the  judgment 
of  the  courts  the  amount  allowed  is  excessive ;  that  the  amount 
is  a  fact,  and  is  determined  only  by  the  jury;  that  the  jury 
are  the  triers  of  the  fact,  and  that  its  finding  upon  an  issuable 
&ct,  where  the  finding  of  the  fact  is  supported  in  the  evi- 
dence, is  conclusive  upon  the  court.  It  is  su^;ested  that  in 
no  case  has  the  court  a  right  for  itself  to  weigh  the  evidence. 
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sit  in  judgment  upon  the  credibility  of  the  witnesses,  and  find 
an  issuable  fact  to  be  other  or  different  from  that  found  in 
the  pronouncement  of  the  jury. 

The  fullness  of  this  contention  cannot  be  accepted  as  the 
law  of  this  state,  in  view  of  our  statute.  It  is  true  the  court 
has  no  right,  ai4>itrarily,  or  through  caprice,  to  set  aside  the 
verdict  of  the  jury.  Nor  has  the  court  a  right  to  determine 
a  fact  in  issue  adversely  to  the  finding  of  the  jury,  where 
there  is  evidence  to  support  the  finding  of  the  jury,  and 
art>itrarily  determine  the  fact  for  itself,  and  pronounce  its 
judgment  accordingly.  To  hold  that  this  power  lies  in  the 
court  would  be  to  emasculate  the  verdict  of  juries,  and  leave 
it  in  the  power  of  the  court  to  pronounce  such  judgment,  not- 
withstanding the  verdict,  as  it  saw  fit. 

The  court,  in  this  case,  did  not  pronounce  judgment  on 
the  verdict,  nor  did  it  fix  any  amount  arbitrarily  and  pro- 
nounce judgment  for  that  amount.  The  court  clearly  was 
of  the  opinion  that  the  judgment  was  excessive,  though  not 
the  result  of  passion  or  prejudice.  It  tendered  to  the  plain- 
tiff the  option  to  accept  or  reject  an  amount  which,  in  the 
judgment  of  the  court,  appeared  reasonable  and  just  under 
the  evidence.  To  hold  that  the  court  may  not  do  this  would 
be  to  revolutionize  the  practice  in  this  state  and  in  this  court. 
Courts  have  supervisory  power  over  the  verdicts  of  the  jury, 
and  where  the  verdict  returned  appears  to  the  trial  court  as 
excessive,  the  court  may  fix  an  amount  which,  in  its  judg- 
ment, would  be  fair  and  right  between  the  parties,  and  allow 
the  plaintiff  to  accept  that  amount  and  judgment  therefor  or 
reject  it,  as  he  sees  fit,  and  if  he  fails  to  accept,  a  new  trial 
may  be  ordered,  as  was  done  in  this  case. 

The  practice  which  has  prevailed,  not  only  in  this  state 
but  in  others,  of  giving  to  the  plaintiff  an  option  to  remit  the 
excess  in  cases  where,  in  the  judgment  of  the  trial  court,  the 
verdict  returned  is  excessive,  tends  to  promote  justice  and 
lessens  the  expense  to  litigants  and  the  public.  The  court, 
in  these  cases,  does  not  arbitrarily  fix  an  amount  which  the 
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plaintiff  must  accept,  but  gives  to  the  plaintiff  an  option  of 
accepting  that  amount;  and,  if  he  elects  to  do  so,  the  con- 
troversy is  ended.  If  he  fails  to  do  so,  his  right  to  have  the 
amount  ascertained  and  fixed  by  another  jury  is  still  open 
to  him. 

As  supporting  the  action  of  the  court  below  and  as  in- 
dicating a  similar  practice  in  other  jurisdictions,  see  Collins 
V.  Railroad  Co.,  12  Barb.  (N.  Y.)  492;  Clapp  v.  Railroad  Co., 
19  Barb.  (N.  Y.)  461;  Mclntyre  v.  Railroad  Co.,  47  Barb. 
(N.  Y.)  515;  Woodruff  v.  Richardson,  20  Conn.  238;  Whiie- 
head  v.  Kennedy,  69  N.  Y.  462 ;  Doyle  v.  Dixon,  97  Mass.  208 ; 
Jewell  V.  Oage,  42  Me.  2^1 -,  Belknap  v.  Railroad  Co.y  49  N.  H. 
358 ;  Pendleton  R.  Co.  v.  RaJunann,  22  Ohio  St.  446 ;  Illinois 
C.  R.  Co.  V.  Ebert,  74  111.  399;  Kinsey  v.  Wallace,  36  Cal. 
462;  Blunt  v.  Little,  3  Mason  (U.  S.)  102. 

The  last  named  case  was  an  action  for  damages  for 
malicious  arrest.  There  was  a  motion  for  a  new  trial  on  the 
ground  that  the  amount  allowed  was  excessive.  This  case  was 
decided  in  1822.    Justice  Story,  presiding,  said  in  substance : 

''As  to  the  question  of  excessive  damages,  I  agree  that 
the  court  may  grant  a  new  trial  for  excessive  damages  .  .  . 
It  is  indeed  an  exercise  of  discretion  full  of  delicacy  and 
difficulty." 

And  he  concluded  by  saying  in  substance  that,  where  it 
clearly  appeared  to  the  trial  court  that  the  jury  had  com- 
mitted an  error  in  giving  excessive  damages,  it  was  the  duty 
of  the  court  to  interfere.    He  proceeded  to  say,  in  conclusion : 

**In  the  present  case,  there  were  many  aggravated  cir- 
cumstances, and  certainly,  the  defendant  had  no  cause  of 
action.  It  appeared  to  me  at  the  trial,  a  strong  case  for 
damages;  at  the  same  time,  I  should  have  been  better  satis< 
fied  if  the  damages  had  been  more  moderate.  I  have  the 
greatest  hesitation  in  interfering  with  the  verdict,  and  in  so 
doing,  I  believe  that  I  go  to  the  very  limits  of  the  law.    After 
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full  reflection,  I  am  of  the  opinion  that  it  is  reasonable  that 
the  cause  should  'be  submitted  to  another  jury,  unless  the 
plaintiff  is  willing  to  remit  $500  of  his  damages.  If  he  does, 
the  court  ought  not  to  interfere  farther." 

We  submit  the  following  cases  from  our  own  court,  recog- 
nizing the  practice  of  which  complaint  is  made  in  this  case : 
CoUins  V.  Ciiji  of  Council  Bluffs,  35  Iowa  432 ;  Lombard  v. 
Chicago,  R.  I.  &  P.  By.,  47  Iowa  494,  498 ;  Dorarir  v.  Cedar 
Rapids  &  M.  Ry.,  117  Iowa  442;  Schmidt  v.  Mehan,  167 
Iowa  236. 

We  find  no  reversible  error  in  the  case,  and  the  cause  is 
— Affirmed. 

Deemeb,  C.  J.,  Ladd  and  Salingeb,  JJ.,  concur. 


In  be  Estate  of  WhjUam  ELiLENBEBGEB,  Se.,  Deceased. 
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!OBS  AND  ABMINI8TBAT0BS:  Special  Administrator— 
1, 3  Propriety  of  Appointment — ^Discretion  of  Court.  The  mere  fact 
that  there  is  some  evidence  that  the  application  for  the  appoint- 
ment of  a  special  administrator  is  not  made  in  good  faith  but 
for  the  attainment  of  purposes  not  authorized  by  law  (Sec.  3299, 
Code,  1897)  is  not  necessarily  sufficient  to  overthrow  an  appoint- 
ment. The  legal  discretion  of  the  lower  court  to  refuse  or  to 
grant  the  appointment  will  not  be  interfered  with  in  the  absence 
of  a  showing  of  abuse  of  such  discretion. 


EXECfUTOBS  AND  ADMINI8TBAT0B8:  Special  Administrator— 
2  Appointment — ^Probate  of  Win  Suspended  by  Contest— Effect. 
The  filing  of  a  contest  of  a  will  prior  to  the  probate  thereof  has 
the  effect  of  suspending  the  immediate  probate  of  said  will  and 
authorizes  the  appointment  of  a  special  administrator  under 
Sec.  3299,  Code,  1897. 

EXECUTOBS  AND  ADMINISTBATOBS:     Special  Administrator— 
1, 3  Propilety  of  Appointment — ^Discretion  of  Court. 

EXECUTOBS  AND  ADMINISTBATOBS:     Special  Administrator — 

4     Appointment — On  What  Evidence  Determined— Merits  of  WUl 

Contest.   On  the  question  whether  a  special  administrator  should 

be  appointed  pending  the  determination  of  a  will  contest,  the 

court  should  not  assume  to  try  out  the  merits  of  the  will  contest. 

Vol.  171 U.— 16 
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EZECUTOBS  AND  ADMINI8TBATOBS:     Special  Administrator— 

5  Basis  for  Appointment— Preventioii  of  Loss — ^Incompetency  of 
Those  Possessing  Estate.  The  right  to  appoint  a  special  admin- 
istrator rests  on  a  fair  showing  of  necessity  to  protect  the  estate 
from  loss  by  the  appointment  of  a  disinterested  and  competent 
administrator.  Such  showing  may  involve  some  inquiry  into  the 
lack  of  capacity  and  the  presence  of  undue  influence  on  the  part 
of  those  claiming  the  estate  and  in  charge  thereof.  Appointment 
sustained  in  case  at  bar. 

PBINGIPLE  APPLIED:  A  father  had  executed  deeds  and  a 
will  of  all  his  lands  to  his  two  sons.  After  his  death,  the  daugh- 
ters filed  a  contest  of  the  will  and,  on  their  motion,  a  special  ad- 
ministrator was  appointed.  The  evidence  showed  that  for  many 
years  the  sons  had  exercised  an  unlimited  dominion,  largely 
savoring  of  imposition  and  undue  influence,  over  the  property 
interests  of  the  father,  who  was  blind,  helpless  and  uneducated. 
The  testimony  of  the  son  touching  the  condition  of  the  father's 
aifairs  and  his  knowledge  and  handling  thereof  was  contra- 
dictory, equivocal,  evasive,  and  strongly  suggested  concealment 
of  the  true  condition.  Held,  sufficient  to  support  the  action  of 
the  lower  court  in  making  the  appointment. 

EZECUTOBS  AND  ADMZNISTBATOBS:     Special  Administrator— 

6  Appointment— Briefness  of  Tenure— Effect.  The  fact  that  the 
tenure  of  office  of  a  special  administrator  will  be  very  brief  may 
have  bearing  on  the  necessity  to  review  the  appointment  but 
presents  no  reason  for  reversing  the  appointment. 

EXEOUTOBS  AND  ADMINISTBATOBS:     Appointment  of  Special 

7  Administrator— Bestrainlng  Order  Pending  Appeal.  It  is  sug- 
gested that,  in  view  of  the  statute  (Sec.  3299,  Code,  1897),  an 
order  restraining  a  special  administrator  from  the  performance 
of  duty,  pending  an  appeal  from  the  order  of  appointment,  ought 
not  to  be  entered. 

INJUNCTION:    Interlocutory  Bestraining  Orders  Pending  Appeal — 

8  Effect  on  Final  Decision— Bes  Judicata.  Interlocutory  restraining 
orders  issued  by  one  of  the  judges  of  the  Supreme  Court  have  no 
bearing  on  and  in  no  manner  control  the  flnal  decision  on 
appeal. 

Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell> 

Judge. 

Tuesday,  September  21,  1915. 

On  the  25th  day  of  September,  1909,  William  EUen- 
berger,  Sr.,  made  what  is  alleged  to  be  his  last  will.  He  died 
some  time  in  April,  1914.     The  probating  of  this  will  was 
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set  to  be  heard  on  April  30,  1914.  Before  probate  was 
granted,  the  three  daughters  of  testator,  now  appellees,  filed 
notice  of  contest,  and  thereupon  probating  was  suspended, 
and  the  contest  has  not  yet  been  tried.  In  this  situation,  one* 
Korab,  who  is  not  a  party  in  interest,  was,  on  the  application 
of  the  daughters,  and  over  the  objections  of  the  appellants, 
appointed  special  administrator.  From  this  the  two  sons, 
chief  beneficiaries  in  the  will,  appeal. — Affirmed. 

Wade,  Butcher  &  Davis,  for  appellees. 

Ney  &  Bradley,  for  appellants. 

Salingeb,  J. — I.  One  attorney  for  appellees  verified  the 
application  for  a  special  administrator,  and  was  thereupon 
subjected  to  cross-examination.     Appellants  assert  that  this 

cross-examination  reveals  that  said  attorney, 

^'  akdTSinis-     and  his  clients,  are  making  application  in 

speciaf^admin.    bad  faith,  and,  for  objects  not  contemplated 

prietv  oif  by  the  statute,  permitting  the  appointment  of 

dXflcreUon  of      special  administrator,  with  intent  to  harass 

court. 

appellants,  who  are  the  chief  owners  of  the 
estate,  and  with  purpose  to  exploit  that  estate  by  gathering 
evidence  for  use  in  contesting  the  will  and  other  instruments 
disposing  of  the  estate,  at  great  expense  to  such  estate.  They 
insist  that  the  administrator  who  was  appointed  at  the  in- 
stance of  appellees  is  one  ''whose  duty  it  is  to  be  active  and 
obey  the  suggestions  of  the  heirs  and  his  attorney."  The 
ultimate  argument  is  that  the  issue  we  have  to  determine  is 
whether  a  special  administrator  should  be  appointed  for  the 
purpose  of  exploiting  the  estate  and  finding  evidence  pend- 
ing and  for  use  upon  said  contest.  This  contention  does  not 
require  us  to  pass  upon  whether  a  fair  construction  has  been 
put  upon  the  testimony  given  by  said  attorney  upon  said 
cross-examination. 

We  think  it  sufficient  reply  that  the  court  appointed  an 
administrator  who  is  by  the  record  shown  to  be  a  man  of  good 
standing  and  disinterested;  that  the  presumption  must  be 
indulged  he  will  act  faithfully  within  the  limits  set  by  the 
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law;  that  he  will  be  at  all  times  under  full  control  of  the 
court;  and  that,  if  expense  be  a  material  consideration,  that 
of  resisting  the  appointment,  and  of  this  appeal,  is  greater 
*than  the  expense  of  special  administration  should  be,  or  under 
supervision  of  the  court  is  likely  to  be.  It  may  be  added, 
in  passing,  (1)  that  the  cross-examination  should  be  used  for 
all  that  it  establishes,  and  if  it  tends  to  show  that  the  appli- 
cation is,  in  part,  prompted  by  desire  to  get  more  than  is  due 
from  a  special  administration,  it  also  shows  such  feeling  on 
part  of  contestants  and  their  counsel  as  that  it  would  have 
been,  at  least,  unwise  to  appoint  any  of  the  appellants ;  and 
(2)  it  is  remarkable  that  parties  who  concede  it  to  be  the 
function  of  such  administrator  to  be  the  tool  of  some  who 
are  interested  in  the  estate  should  also  urge  that,  if  an  ap- 
pointment were  proper,  it  should  have  been  given  to  the  son 
William,  rather  than  to  a  disinterested  person. 

II.  Meikle  v.  Hobson,  167  Iowa  666,  decided  in  this  court 
December  15,  1914,  is  called  to  our  attention.  We  there  de- 
cide that,  since  a  party  may  be  a  witness  in  court,  if  such 
party  fails  to  appear  to  an  action  in  his  own  right,  the  other 
may,  at  his  election,  have  a  continuance  at  the  cost  of  the 
delinquent,  and  an  action  may  be  dismissed  if  plaintiff  fails 
to  appear  when  the  case  is  called  for  trial;  that,  in  a  suit 
brought  by  husband  and  wife  against  a  third  person,  neither 
is  in  contempt  for  refusing  to  testify  on  a  deposition  sued  out 
by  the  defendant  This  is  put  on  the  ground,  among  others, 
"that  to  permit  it  **  would  lend  the  full  power  of  the  court 
to  a  process  for  the  discovery  not  only  of  the  claims  of  the 
opposite  party,  but  also  the  details  of  the  evidence,  so  far  as 
known  to  the  plaintiff,  upon  which  the  case  would  depend, 
not  regulated  by  the  control  which  a  court  will  give  as  to 
excluding  testimony  which  is  not  competent  or  is  forbidden." 
The  only  argument  with  which  we  are  favored  as  to  the 
applicability  of  this  is  the  statement  that  **the  very  purpose 
in  Judge  Wade's  mind  in  the  cited  case,  as  shown  by  this 
opinion  of  the  court,  is  the  same  illegal  scheme  as  in  the  case 
at  bar,  as  he  admits  in  his  evidence  as  a  witness  in  this  case 
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at  bar  when  he  testifies  in  support  of  the  petition  for  appoint- 
ment of  Korab  as  special  administrator." 

The  essence  of  our  holding  in  Meikle's  Case  is  that,  since 
parties  to  a  suit  may  be  adequately  dealt  with  in  open  court 
for  failure  or  refusal  to  give  proper  testimony,  the  general 
deposition  statute  should  not  be  resorted  to  in  order  to  ob- 
tain their  testimony,  because  the  only  possible  use  of  such 
proceeding  would  be  to  obtain  testimony,  which  the  court 
itself  would  not  admit.  In  its  general  aspect,  it  declares 
the  self-evident  postulate  that  the  machinery  of  the  law  shall 
not  be  resorted  to  colorably,  oppressively,  nor  to  obtain  what 
the  law  does  not  grant.  The  mere  claim  that  the  applica- 
tion at  bar  was  made  for  some  such  purpose  is  not  enough 
to  invoke  the  application  of  this  rule  here,  even  though  there 
be  evidence  to  sustain  the  accusation.  The  statute  provides 
(Code,  Sec.  3299)  that  under  given  conditions  a  special  ad- 
ministrator **may"  be  appointed.  Whether  the  appointment 
was  sought  for  improper  purposes  was  one  of  the  things  to 
be  presented  to  and  considered  by  the  court  applied  to.  The 
language  of  the  statute  gives  that  court  power  to  grant  or 
deny.  Had  the  court  found  that  the  application  was  for 
purposes  such  as  appellants  assert,  it  would  have  been  its 
duty  to  use  its  discretion  to  deny  the  application.  It  follows 
that  the  granting  of  it  involves  finding  as  a  fact  that  the  appli- 
cation  was  a  rightful  one.  If  there  be  evidence  upon  which 
we  would  have  sustained  the  court  had  the  finding  been  to 
the  contrary,  the  finding  it  did  make  is  yet  so  su£5ciently 
sustained  by  the  evidence  as  that  we  may  not  interfere. 

III.  The  Code,  Sec.  3299,  provides  that: 

**When,  from  any  cause,  general  admin- 

^'  fxDTDMfNis-     istration   or   probate   of   a   will   cannot   be 

speciai^admin-    immediately   granted,   one   or  more   special 

po\'n^entV'       administrators  may  be  appointed  to  collect 

suspended  by     and  preserve  the  property  of  the  deceased, 

contest  *  effect. 

and  no  appeal  from  such  appointment  shall 
prevent  their  proceeding  in  the  discharge  of  their  duties. '* 


.1-  y 
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Under  the  express  language  of  this  statute,  a  special 
administrator  may  be  appointed  whenever  the  **  probate  of  a 
will  cannot  be  immediately  granted."  The  appellees  filed  a 
contest  upon  the  will  which  appellants  offered  for  probate. 
The  contest  has  not  yet  been  tried.  Notwithstanding  the  claim 
that  as  wills  may  be  contested  after  probate,  the  statute 
(Sec.  3283,  Code),  that  "after  the  will  is  produced  the  clerk 
shall  open  and  read  same,  and  a  day  shall  be  fixed  by  the 
court  or  clerk  for  proving  it,  which  shall  be  during  a  term  of 
court,  and  may  be  postponed  from  time  to  time  in  discretion 
of  the  court,"  does  not  provide,  expressly  at  least,  that  pro- 
bate shall  be  held  up  until  after  a  contest  is  decided,  we  are 
constrained  to  hold  that  the  bringing  and  pendency  of  this 
contest  did  produce  a  situation  which  prevented  immediate 
probate.  This  is  not  only  so  of  necessity,  but  the  language  of 
the  Code  prohibits  the  interpretation  of  appellants.  A  re- 
quirement that  a  day  be  fixed,  with  discretionary  postpone- 
ment from  time  to  time,  makes  impossible  an  "immediate" 
grant  of  probate,  and  that  probate  once  granted  may  be  set 
aside  has  no  bearing  on  whether  probate  may  be  granted 
before  a  pending  contest  is  decided. 

Additionally,  it  is  urged:  (1)  that  even  if  conditions 
existed  which  authorized  appointment,  the  same  was  need- 
less because  of  the  character  and  financial  responsibility  of 

resistors,  which  of  itself  is  a  su£5cient  guard 
AND  ADMiNis-  for  whatsocvcr  rights  contestants  have  and 
special  idmin-    sufiicient  warrant  for  permitting  their  oppo- 

Istrntor:    pro-  f  o  rr 

prietv  of  nents  to  have  full  control  of  the  estate  pend- 

appolntment :  "^ 

cou?t:"°°  **'       ^^S  contest,  to  say  nothing  of  the  fact  that 

appellants  were  both  willing  and  able  to  fur- 
nish any  bond  required  to  safeguard  the  ultimate  rights  of 
appellees;  (2)  that  though  the  instituting  of  a  contest  pre- 
vents the  immediate  grant  of  probate  and  therefore  gives  the 
court  power  to  appoint  a  special  administrator,  it  should,  on 
application  therefor,  consider  whether  the  contest  is  frivolous, 
and  try  out  the  very  questions  that  must  be  determined  on 
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the  hearing  of  the  contest  and  may  there  be  determined  by 
a  jnry;  and  (3)  that  the  evidence  shows  that  the  contest  was 
purely  captious  and  frivolous,  instituted  to  harass  by  those 
who,  under  the  will,  have  but  a  small  interest  in  the  estate. 
The  court,  in  passing  upon  an  application  for  special 
administration,  is  called  upon  to  decide  whether  it  is  right- 
ful to  grant  it    The  granting  finds,  inter  alia,  that  the  appli- 
cation is  neither  needless,  frivolous,  captious 
AND  ADMINI8-     uor  vcxatious.     Such  decision  by  the  court 

TBATOII8  :  ... 

iBtTrator  ?**™*""  ^^y  ^8*  upon  testimony  that  is  relevant  m  a 
what™eTidence  ^^^^  coutcst.  But  this  docs  uot  Warrant  a 
meSS'of'wiu  *^^^  ^^  ^^®  contest  and  a  refusal  to  grant 
contest  special   administration,   unless   the  court  is 

satisfied  that  the  contest  should  be  sustained.  The  discretion 
given  is  not  abused,  because  exercised  when  it  is  not  absolutely 
clear  that  the  obstacle  to  immediate  probate  is  not  purely 
colorable.  This  must  be  so  for  two  reasons,  at  least.  The 
contestant  is  entitled  to  a  reasonable  time  to  prepare  for  trial, 
and  should  not  be  denied  purely  interlocutory  relief  which 
may  be  necessary  to  preserve  the  subject  of  the  contest,  merely 
because  he  has  not  all  the  evidence  which  he  may  have  on  the 
contest  trial  ready  on  the  hearing  of  the  application  for  such 
interlocutory  aid.  And  this  application  cannot  be  tried  to  a 
jury,  while  the  contest  can  be.  Wherefore,  it  cannot  be  that 
the  one  hearing  is  to  assume  the  functions  of  the  other. 

Keeping  in  mind,  then,  that  it  is  no  more  our  province 
than  it  was  that  of  the  trial  court  to  determine  whether 
the  record  exhibits  sufficient  to  set  aside  the  will,  we  have 

no  hesitation  in  saying  that  there  was  enough 

^'  A^S^A^iSiB^     *o  sTistain  the  finding  of  facts  inherent  in  the 

■SSai'admin-    Order  made  below,  against  purely  appellate 

fo/\ppoint-       review;   that   there   is   enough   evidence   of 

tion  of  To80 :      danger  of  loss  in  the  absence   of  a  disin- 

Incompetency  ,     .    . 

of  those  pos.    terested  and  competent  administrator,  and  of 

sessinji;  estate.  .      ^  ' 

lack  of  capacity  and  presence  of  undue  in- 
fluence, for  the  purposes  of  this  review,  as  the  following  shows : 
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Appellant  William  says  he  is  41 ;  that  his  brother  Nathan 
is  33y  and  his  sister  Mary  about  22 ;  that  he,  himself,  has  not 
gone  away  in  forty  years,  and  never  got  any  wages,  but  that 
he  bought  land  in  Texas  and  made  the  money  to  pay  for  it. 
He  adds  that  he  did  so  by  getting  the  money  from  home.  He 
stopped  working  some  ten  years  ago,  when  the  mother  died. 
At  that  time,  the  father  agreed  that  if  William  would  stay, 
he  could  have  all  he  made.  The  two  brothers  did  stay,  and 
so  did  Mary.  He  admits  that  Mary  has  been  living  with  the 
father  and  the  brothers  ever  since  William  was  of  age,  and 
was  the  only  woman  around  there.  After  doing  this,  he 
proceeds  to  minimize  it ;  says  she  lived  there  but  part  of  the 
time,  and  he  does  not  know  how  much  time  she  has  been  away ; 
he  does  not  know  whom  she  has  been  working  for  all  these 
years;  part  of  the  time  nobody  kept  house  there.  She  was 
not  working  for  him,  but  be  gave  her  money,  of  course,  when 
she  was  there.  He  does  not  know  just  what  she  did  with  it, 
guesses  what  he  gave  her  was  small  amounts  for  her  clothes, 
but  he  does  not  know  whether  she  got  clothes  with  it  or  not. 
The  brothers  rented  the  farm,  some  three  hundred  acres,  and 
did  have  all  they  made.  But  William  explains  that  they  had 
heavy  expenses  for  the  father.  Those  expenses  are  not  de- 
tailed, and  the  record  as  a  whole  indicates  that  the  father  was 
not  of  expensive  habits,  and  rarely  went  where  he  could  spend 
money.  It  is  apt  to  be  true  that  the  care  of  a  blind  father 
is  expensive ;  but  William,  evidently  having  in  mind  that  too 
helpless  a  father  might  be  challenged  as  a  testator  or  grantor, 
explains  this  expense  possibility  out  of  existence  by  saying: 
''My  father  was  blind  before  he  died,  but  I  cannot  say  how 
long.  Of  course,  I  don't  know  if  he  was  blind  or  not.  Of 
course,  he  could  get  around,  I  don't  know  whether  he  was 
blind  or  not."  William  has  been  running  the  place  for  the 
last  twenty  years,  and  the  brothers  have  been  caring  for  and 
nursing  the  father  for  many  years.  Some  ascendency  seems 
thus  to  have  been  gained.  The  father  could  not  so  much  aes 
write  his  name.    William  has  done  the  buying  and  selling; 
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he  drew  on  the  deposits  of  the  father  by  signing  the  name  of 
William.  As  seen,  appellants  kept  all  they  made  off  300  acres 
of  land,  while  the  land  still  remained  in  the  name  of  the 
father,  and  afterwards  it  was  conveyed  to  the  sons.  Despite 
the  ownership  of  the  land,  William  says  the  father  has  not 
made  a  dollar  in  many  years;  that  everything  on  the  land 
has  for  the  last  ten  years  belonged  to  the  bo3rs,  except  the 
household  furniture.  As  to  the  furniture,  William  says  he 
does  not  know  an3rthing  about  whether  the  father  owns  that ; 
that  the  brothers  do  not  claim  to  own  it,  and  William  is  will- 
ing that  his  sisters  may  have  it.  In  fact,  he  says  anybody 
may  have  it  For  the  father  who  owned  all  this  land,  William 
did  buy  groceries  and  furnish  a  bed,  and  says  he  would  have 
dcme  more  than  that  if  the  father  had  said  so.  For  this  owner 
of  some  $60,000  worth  of  land,  the  sons  paid  his  debts,  not 
detailed.  His  very  funeral  expenses  and  bills  of  his  last 
illness  were  unprovided  for,  except  as  William  chose  to  pay 
them ;  but  though  William  went  for  a  man  to  draw  the  will 
and  the  deeds  to  all  the  land  and  paid  the  man  to  draw  them, 
this  father,  who  did  not  do  the  simplest  business  for  himself, 
made  this  will  without  the  knowledge  of  his  sons,  and  they 
did  not  learn  so  much  as  that  a  will  existed,  during  the  five 
years  in  which  they  had  charge  of  the  father  after  the  will 
was  made.  This  father,  on  his  own  motion,  and  as  quickly 
as  he  could  convey  the  thought  and  directions  to  the  scrivener, 
first  has  deeds  made  to  all  he  has,  and  then  a  will  bequeathing 
an  estate  he  no  longer  owns,  which  provides  for  legacies,  leav- 
ing nothing  wherewith  to  pay  them.  He  does  not  mention 
the  will  which  gives  these  legacies,  but  trusts  that  matter  to 
''independent  agreement."  This  he  does,  although  he  de- 
livers the  deeds;  and  at  this  time,  just  after  the  will  had 
been  made,  and  several  times  before,  he  gets  an  agreement  to 
honor  his  gifts  to  his  three  daughters,  which  were  put  into 
the  will.  When  the  one  son  gets  the  scrivener,  he  does  not 
get  two  sisters  who  live  at  a  not  much  greater  distance  away 
than  does  the  scrivener.    When  the  will  is  drawn,  the  boys, 
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the  sister  Mary,  and  the  hired  man  Bane  are  the  only  ones 
at  home.  Bane  participated  to  some  extent,  and  is  not  pro- 
duced. 

On  one  showing  by  the  sons,  they  had  no  means  on  the 
day  the  deeds  were  drawn,  other  than  that  William  owned 
someWindescribed  and  unvalued  Texas  land.  But  their  wit- 
ness, the  scrivener  White,  claims  that  the  father  spoke  of 
several  pieces  of  land  then  deeded  as  lands  for  which  the 
boys  had  paid  him ;  that  it  should,  therefore,  be  in  their  name, 
and  fixed  while  he  was  living,  so  there  would  be  no  trouble 
afterwards.  This  witness  adds  that,  as  to  the  balance  of  the 
land,  he  guesses  it  was  a  cash  sale  for  the  amount  stated  in 
the  deeds  as  consideration.  He  says  nothing  was  said  as  to 
where  the  boys  were  to  get  the  money  to  pay  spot  cash,  nor 
as  to  giving  notes,  and  the  witness  adds  that  they  had  that 
arrangement  among  themselves.  William,  however,  clears  all 
this  up  by  saying  that  nothing  was  paid  for  the  land,  and 
that  he  spent  all  the  money  he  ever  got  from  his  father.  White 
says  the  testator  spoke  right  up  and  said  something  about 
he  wanted  to  make  it  right, — **fix  it  up  right  and  equal." 
Thereupon,  to  carry  out  this  desire  to  make  things  equal,  he 
gave  Mary,  the  daughter  who  stayed  at  home,  three  cows  for 
extra  services,  and  each  of  his  three  daughters  $1,000,  and 
all  the  lands  to  the  three  boys.  He  also  desired  that  William 
be  made  executor.  The  will  was  finished  hurriedly,  **  because 
it  was  getting  late."  William  got  the  deeds  and  did  not 
record  them  during  the  five  years  that  the  father  lived. 

We  do  not  overlook  the  fact  that  the  scrivener  says  that, 
in  his  opinion,  testator  was  sane;  that  no  coercion  was  used 
in  his  presence,  and  that  all  the  father's  acts  were  sponta- 
neous; neither  do  we  overlook  the  fact  that  this  witness  makes 
it  plain  that  he  has  had  little  opportunity  for  judging  of  the 
capacity  of  the  father,  and  that  it  is  not  likely  acts  of  coer- 
cion were  employed  in  his  presence.  William  offers  bonds 
freely,  because  he  knows  all  about  the  property;  yet,  though 
he  has  been  running  the  place  for  twenty  years,  he  says  he 
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knowB  nothing  about  the  crops,  and  that  his  father  never 
said  anything  about  them.  Ever  since  1908,  he  signed  his 
own  name  in  drawing  on  the  deposits  of  his  father,  which 
he  says  amounted  to  ''a  little  money."  He  names  the  banks 
of  dex>osit,  and  ''thinks"  there  was  $500  in  them  when  the 
father  died.  He  says  he  has  the  certificates;  that  they  are 
in  the  name  of  his  father ;  but  he  does  not  know  whether  they 
belong  to  his  father's  estate,  and  he  says  that  nothing  belongs 
to  that  estate  ''that  he  knows  of  except  these  deposits." 

In  connection  with  offering  bond  in  any  sum  which  the 
court  may  in  reason  order,  to  assure  appellees  of  their  rights 
as  same  may  ultimately  be  determined,  appellants  say  they 
make  such  offer  the  more  readily  because  they  know  the 
nature,  extent  and  location  of  all  the  property  the  father 
had  at  his  death.  As  seen,  and  as  will  appear  later,  they  also 
daim  that  the  father  left  no  property  at  his  death,  and  that 
he  owned  no  personal  property  for  ten  years  before  his  death. 
Though,  despite  their  claim  there  is  no  property,  they  are, 
upon  confession,  able  to  point  out  definitely  what  personal 
estate  there  is,  it  must  be  admitted  they  have  not  done  so 
in  this  record,  and  that  some  peculiarities  are  developed  as 
to  the  personal  property,  if  any  there  be,  and  other  peculiari- 
ties, if  there  be  no  estate. 

The  will  was  drawn  after  deeds  to  all  the  lands  owned  by 
the  father  had  been  made.  According  to  appellants,  there  was 
no  property  other  than  certain  lands,  except  some  deposits, 
relatively  unimportant  in  size,  upon  which  drafts  drawn  in 
the  name  of  one  son  were  being  honored  while  the  father  still 
lived.  There  is  no  explanation  why,  in  such  circumstances,  a 
will  was  drawn  at  all,  and  why  the  testator  should  say  that 
he  was  disposing  of  "real  and  personal  both,"  as  the  scrivener 
says  he  did,  except  the  claim  that  the  sons  knew  nothing  of 
the  making  of  a  will,  which,  if  true,  of  course,  relieves  them 
from  explaining  why  it  was  made.  This  claim,  however,  is,  to 
put  it  mildly,  also  somewhat  peculiar.  Here  is  an  assertion 
that  the  two  sons  never  heard  a  will  mentioned,  and  knew 
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absolutely  nothing  of  a  will  until  after  the  father  died, 
which  was  some  five  years  subsequent  to  the  making  of  a  will. 
Now,  to  begin  with,  the  son  William  got  the  man  who  drew 
both  the  deeds  and  the  will.  This  man  says  this  son  came 
after  him,  and  thinks  he  wanted  him  to  make  out  some  deeds ; 
that  there  was  something  said  about  the  will,  about  the  work 
in  connection  with  it;  that  the  son  took  White  to  make  out 
these  deeds ;  that  before  they  started,  White  took  along  a  form 
of  will  to  use  as  a  guide,  because  William  did  say  there 
might  be  possibly  something  of  that  kind  done;  that  it  was 
mentioned  about  it  in  connection  with  the  business,  but  White 
does  not  remember  that  anything  special  was  spoken  about 
that  until  he  got  to  the  place.  While  he  was  at  work,  the  boys 
came  in  two  or  three  times  to  inquire  if  testator  wanted  any- 
thing— they  just  went  in  and  out.  The  boys  paid  White,  and 
he  believes  it  was  William.  Tb  sustain  the  claim  of  appel- 
lants that  they  knew  nothing  of  a  will  until  after  their  father 
was  dead,  it  must  be  found,  for  one  thing,  that  the  drawing 
of  the  will  was  not  paid  for  for  some  five  years.  William 
says  he  was  not  in  the  room  **when  the  deeds  were  drawn," 
an  emphasis  or  singling  out  which  makes  the  absence  of  like 
claim  as  to  being  absent  when  the  will  was  drawn  somewhat 
conspicuous,  in  spite  of  said  general  denial  of  knowledge  of 
a  will. 

Be  that  as  it  may,  it  is  striking  that  when  William  says 
that,  at  the  time  of  the  execution  of  the  deeds,  the  father 
said  the  property  was  to  go  ''to  us  boys,  all  that  he  had  was 
to  go  to  us,''  not  a  suspicion  arose  as  to  whether  there  was 
a  will,  and  no  inquiry  was  made  as  to  what  was  ''all  that  he 
had."  Again,  while  the  father  said  nothing  about  a  will, 
yet  he  told  tliem  they  were  to  pay  $3,000  in  legacies;  and 
William  insists  that,  while  this  was  said  on  several  occasions 
before  the  will  and  deeds  were  made,  and  shortly  after  the 
scrivener  left  who  drew  them,  nothing  was  said  about  a  will, 
and  that  the  agreement  to  pay  what  the  will  gives  as  legacies 
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was  an  independent  agreement.  But  even  so,  and  this  again 
is  peculiar,  no  matter  how  William  learned  of  the  legacies, 
he  does  not  know  whether  he  has  '*the  property  to  pay  it/' 
As  he  says,  also,  that  the  father  left  nothing  but  land,  and 
not  over  $1,000  in  bank  certificates,  and  as  there  is  no  doubt 
that  300  acres  of  land  would  pay  the  $3,000  in  legacies,  the 
doubt  must  be  whether  $1,000  in  bank  and  personal  property 
existing  was  8u£Scient  to  pay  expenses  of  a  last  sickness, 
administration  and  legacies.  If  there  was  no  personal  estate 
other  than  the  money  in  bank,  it  is  not  doubtful  but  perfectly 
clear  that  the  personal  property  will  not  pay  these  expenses 
and  these  legacies. 

IV.  To  the  argument  that  settlement  of  the  contest  may 
be  long  delayed,  and  that  pending  it  appellants  are  no  more 
entitled  to  administer  upon  this  estate  than  are  contestants, 

appellants  say  there  is  an  agreement  for  try- 
■  AND  ADMINI8-     ing  thc  coutcst  within  a  very  short  time.    Of 

TKATORS  : 

special  admin-    coursc,  the  final  dccisiou  of  the  contest  will 

Istrator :  ' 

bREfneS^of*'  automatically  do  away  with  the  special  ad- 
tenure:  effect  ministrator.  But  under  our  rules,  the  fact 
that  a  cause  for  appeal  has  ceased  to  exist  requires  dismissal 
rather  than  reversal.  The  possibility  that  soon  there  will 
be  no  special  administrator  may  have  bearing  on  whether  it 
is  necessary  to  review  his  appointment,  but  affords  no  reason 
for  reversing  the  appointment. 

v.  Some  reliance  is  placed  upon  the  fact  that,  pending 
appeal,  we  issued  a  restraining  order.  There  is  reason  to 
feel  that  the  order  was  improvident  because  of  the  provision 

in  Sec.  3299  that  ''no  appeal  from  such  ap- 

^'  ^iTawiInis-     pointment  shall  prevent  their  proceeding  in 

I2taSent*of     the  discharge  of  their  duties."    Be  that  as  it 

special^  admin-    ^^y^  ^^^  order  which  may  be  made  by  any 

o^er  piling    ouc  of  the  judgcs  of  the  Supreme  Court  can- 

appeaL 

not  be  held  to  bind  us  as  to  the  present  deci- 
sion of  the  appeal.  This  is  true,  first,  because  an  injunction  re- 
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straining  the  appointee  from  acting  until  it  can  be  determined 

whether  he  has  the  right  to  act  is,  of  course, 
restrlSSn*^'^  no  attempt  to  decide  whether  the  appointment 
aw>^e"  PcffeS*  ^  rightful, — if  it  were,  the  subsequent  hear- 
8ion*°re8^**^*'  ^^  *^^  decision  of  the  appeal  would  be  an 
judicau.  jji^  form;  second,  because  the  doctrines  of 

res  judicata  or  stare  decisis  in  their  strict  sense  do  not  apply  to 
incidental  or  interlocutory  orders  made  in  the  progress  of  a 
cause.  Black,  Judicial  Precedents,  page  280 ;  2  Black,  Judg- 
ments, 2d  Ed.,  Sees.  691,  692. 

The  judgment  below  should  be,  and  it  is — Affirmed. 


Deemeb,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


E.  H.  Flannery,  Appellee,  v.  Interurban  RaHjWay  CJompany, 

Appellant. 

NEOIJOEKOE:  Orosaing  Bailway  Track  Ahead  of  Approacbing  Oar — 
1    Street  Bailroads.    Observing  an  approaching  car  as  one  nears  a 
street  railway  crossing  does  not,  on  the  question  of  negligence, 
necessarily  demand  a  stop  and  wait  before  attempting  to  cross. 

PRINCIPLE  APPLIED:  Collision  at  street  railway  crossing. 
There  was  evidence:  That  plaintiff,  going  east  in  an  auto,  trav- 
.  eling  twelve  miles  per  hour,  was  70  feet  from  a  street  railway 
crossing  when  he  first  saw  the  car  at  an  alley,  180  feet  to  the 
north,  and  approaching  at  apparently  the  same  speed;  that  plain- 
tiff did  not  stop  or  then  slacken  speed,  because  he ,  thought  he 
had  ample  time  to  clear  the  crossing;  that  the  car  had  just  pre- 
viously stopped  two  car  lengths  north  of  the  alley  and,  owing 
to  its  mechanism,  could  not  be  started  with  a  rush;  that  from  the 
alley  south,  the  street  was  slightly  down  grade;  that  within  12, 
25  or  40  feet  of  the  crossing,  plaintiff  discovered  that  the  street 
car  was  going  faster  than  he  had  supposed,  and  the  clutch  and 
foot  brake,  but  not  the  emergency,  were  applied;  that  no  gong 
was  heard;  that  plaintiff's  car  could  have  been  stopped  within 
20  or  30  feet.  The  ordinance  speed  limit,  applying  to  the  street 
railway  only,  was  not  to  exceed  twelve  miles  per  hour.  Held, 
the  question  of  plaintiff's  contributory  negligence  was  for  the 
jury. 
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NEOIJQENOB:  "Stop,  Look  and  Iilsten"  Biile  Inapplicable  When 

2  Train  Is  Seen— Street  Railroads.  The  ' '  stop,  look  and  listen ' '  rule 
has  no  application  where  the  injured  person  saw  the  approaching 
train,  the  issue  being  whether  he  acted  with  reasonable  pru- 
dence in  attempting  to  cross  the  track  ahead  of  the  train. 

STBEET  BAILBOADS:    Expiration  of  Francbise — Continued  Use  of 

3  Streets— Ordinance  Limiting  Speed— Validity.  A  holding  of  the 
court  of  last  resort  that,  under  an  ordinance,  the  franchise  of  a 
street  railway  company  had  expired,  does  not  impliedly  repeal 
a  section  of  the  said  ordinance  limiting  the  speed  of  cars  when 
the  company  availed  itself  of  an  order  of  court  granting  it 
permission  to  occupy  the  streets  for  a  named  period  in  which  to 
negotiate  a  new  franchise. 

NEOUOENOE:    Evidence — ^Inadmissibility  to  Prove  Negligence  Not 

4  Pleaded — ^Wben  Otherwise  Admissible.  Evidence  inadmissible  to 
prove  negligence  on  the  part  of  defendant,  because  not  pleaded, 
may  yet  be  admissible  to  prove  plaintiif's  freedom  from  con- 
tributory negligence. 

PBINGIPLE  APPLIED:  The  plaintiff  pleaded  that  defendant 
was  negligent  on  the  one  ground  that  the  speed  of  the  car  was 
excessive.  Plaintiff  testified  that  he  heard  no  warning  signals 
from  the  car  and  that  none  were  given.  Held  proper  when  specif- 
ically limited  to  the  question  of  plaintiff 's  contributory  negligence. 

EVIDENCE:   Conclusions — ^Ezcloslon.  Questions  calling  for  the  mere 

5  conclusion  or  speculation  of  a  witness  should  be  excluded. 

PBINGIPLE  APPLIED:  The  witness,  testifying  as  to  her 
operation  of  an  auto,  stated  that  her  .husband  said:  "My  God, 
it  (a  street  car)  is  going  to  sCrike  the  children."  The  witness 
was  then  asked:  "He  saw  apparently  that  you  could  not  control 
the  carf "  Held  properly  excluded,  because  calling  for  the  con- 
clusion of  the  witness  as  to  what  the  husband  apparently  saw. 

EVIDENCE:   Negligence — "Belief"  as  to  Absence  of  Danger— Com- 

6  potency.  One's  "belief"  as  to  the  absence  of  danger  may  be 
competent  testimony.  For  instance,  one  may  properly  testify  that, 
in  proceeding  toward  a  street  railway  crossing,  with  an  approach- 
ing car  in  sight,  he  "believed  there  was  no  danger." 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Applegatb, 

Judge. 

Tuesday,  September  21, 1915. 
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Action  to  recover  damages  claimed  to  have  resulted  from 
a  collision  between  plaintiff's  automobile  and  one  of  defend- 
ant's cars.  Judgment  in  the  court  below  for  the  plaintiff. 
Defendant  appeals. — Affirmed. 

Parker,  Parrish  <fe  Miller  and  Arthur  O,  Bippey,  for 
appellant. 

E,  J.  Kelley,  for  appellee. 

Oaynob,  J. — On  the  afternoon  of  June  16,  1913,  about 
3  o'clock,  the  plaintiff  and  his  wife  and  children  were  riding 
in  an  automobile.  The  wife  was  driving  and  plaintiff  was 
sitting  by  her  side.    The  children  were  in  the  rear  seat. 

The  defendant  is  an  interurban  railway  company  and 
was  operating  one  of  its  interurban  cars  on  the  streets  of 
Des  Moines.  At  this  particular  time,  it  was  operating  its  car 
on  Fourteenth  Street  Fourteenth  Street  runs  north  and 
south.  Capitol  Avenue  runs  east  and  west  The  plaintiff 
was  proceeding  eastward  on  Capitol  Avenue.  Defendant's 
car  was  proceeding  southward  on  Fourteenth  Street  At 
the  intersection  of  these  streets,  the  collision  occurred  of 
which  complaint  is  made.  In  the  collision,  the  plaintiff 
claims  that  he  and  his  wife  were  injured,  and  his  automobile 
damaged.  He  brings  this  action  to  recover  all  the  damages 
sustained,  his  wife  having  assigned  to  him  her  claim  for 
damages  against  the  company. 

The  negligence  charged  against  the  defendant  company 
is  that  it  was  running  its  car,  at  the  time  of  the  collision, 
negligently,  in  that  it  was  driven  at  a  dangerous  rate  of 
speed  as  it  approached  the  crossing  over  which  plaintiff  was 
required  to  pass,  and  that  the  speed  at  which  it  was  operated 
was  in  violation  of  the  ordinance  of  the  city,  reading  as 
follows : 

"No  car  shall  run  at  a  greater  rate  of  speed  within  the 
bosiness  portion  of  the  city  than  eight  miles  an  hour,  nor 
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shall  the  same  be  run  in  any  other  portion  of  the  said  city 

am 

at  a  greater  rate  of  speed  than  twelve  miles  an  hour." 

Defendant's  answer  to  plaintiff's  claim  is  a  general 
denial.  Upon  the  issues  thus  tendered,  the  cause  was  tried 
to  a  jury  and  a  verdict  returned  for  the  plaintiff,  and  judg- 
ment being  entered  thereon,  defendant  appeals. 

It  appears  that,  at  the  conclusion  of  all  the  testimony, 
the  defendant  filed  the  following  motion  for  a  verdict  in  its 
favor  upon  the  record  as  made : 

1.  There  is  no  sufficient  evidence  upon  which  the  jury 
would  be  warranted  in  returning  a  verdict  against  the  de- 
f^dant  in  this  case. 

2.  There  is  no  sufficient  evidence  which  would  warrant 
the  court  in  submitting  the  question  of  the  defendant's  neg- 
ligence to  the  jury  in  this  cajse. 

3.  Under  the  evidence  in  this  case,  if  a  verdict  were 
returned  against  the  defendant  by  the  jury,  it  would  be  the 
duty  of  the  court  to  set  such  verdict  aside. 

4.  The  evidence  in  this  case  fails  to  show  that  the  plain- 
tiff or  his  wife  or  the  driver  of  the  automobile  in  question 
was  free  from  contributory  negligence. 

5.  The  evidence  in  this  case  affirmatively  shows  that  the 
plaintiff  or  his  wife  or  the  driver  of  the  automobile  in  ques- 
tion was  guilty  of  negligence  which  directly  contributed  to 
the  injuries  sued  on  and  claimed  in  this  action. 

This  motion  was  by  the  court  overruled,  and  this  action 
of  the  court  is  assigned  as  error.  The  correctness  of  the 
ruling  depends  upon  the  evidence  before  the  court,  at  the 
time  the  motion  was  made.  This  evidence,  so  f&r  as  ma- 
terial, is  substantially  as  follows. 

We  recite  first  the  evidence  about  which  there  is  prac- 
tically no  controversy  in  the  record. 

Capitol  Avenue,  on  which  plaintiff  was  driving,  is  32 
feet  between  the  curbing.    Fourteenth  Street  is  34  feet  wide. 

Vol.  171  Ia.— 16 
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substantially,  and  the  distance '  from  the  center  of  def end- 
ant 's  track  to  the  curbing  east  is  17  feet,  2 

^'  SSSinJTran'  inches.  From  the  center  of  the  track  to  the 
ahead??  ap-  Curbing  wcst  is  17  feet,  3  inches.  There  is  an 
■treet  rA-     '    alley  opening  on  the  west  side  of  Fourteenth 

roads* 

Street,  north  of  Capitol  Avenue.  This  alley 
is  18  feet  wide.  From  this  alley  to  the  north  curbing  on 
Capitol  Avenue  is  156  feet,  and  the  distance  from  the  alley 
to  the  south  curbing  on  Capitol  Avenue  is  188  feet, 

Plaintiflf  and  his  wife  claim  that  they  were  on  Capitol 
Avenue,  60  or  70  feet  west  of  defendant's  track,  at  the  time 
they  first  saw  the  defendant's  car;  tbat  defendant's  car  was, 
at  that  time,  at  or  north  of  the  alley ;  that  plaintiflf  was  driv- 
ing his  car  three  or  four  feet  oflf  the  south  curbing, — ^that  is, 
the  south  side  of  the  automobile  was  three  or  four  feet  from 
the  curb  line  on  the  south  side  of  Capitol  Avenue;  that 
they  continued  to  drive  in  that  position  until  immediately 
before  the  collision.  Plaintiff  testifies  that  he  had  a  speedom- 
eter on  his  automobile;  that  he  looked  at  it  while  proceed- 
ing eastward  on  Capitol  Avenue,  and  saw  and  remembers 
that  the  automobile  was  traveling  less  than  twelve  miles  an 
hour.  Defendant's  car,  then,  must  have  traveled  approxi- 
mately 180  feet  while  plaintiflf 's  car  was  moving  60  or  70 
feet.  In  order  to  bring  about  the  collision,  defendant's  car 
must  have  been  traveling  approximately  about  three  times 
as  fast  as  plaintiff's  car.  If  plaintiff's  car  was  traveling,  as 
he  says,  at  twelve  miles  an  hour,  defendant's  car  must  have 
been  traveling  approximately  35  or  36  miles  an  hour.  Assum- 
ing that  the  defendant's  car  was  at  the  south  side  of  the 
alley  when  first  seen  by  plaintiff,  and  assuming  that  plaintiff 
was  70  feet  from  defendant's  tracks  at  that  time,  and  assum- 
ing that  plaintiff's  car  was  three  feet  in  width  (although 
there  is  no  evidence  of  the  width  of  the  car),  we  have  this 
state  of  the  record:  The  north  side  of  plaintiff's  car  was 
six  feet  from  the  south  curb  line  of  Capitol  Avenue,  or  26 
feet  from  the  north  curb  line  of  Capitol  Avenue.    The  north 
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cnrb  line  of  Capitol  Avenue  is  156  feet  from  the  south  line 
of  the  alley.  The  north  side  of  the  car  then  would  have  been 
182  feet  from  the  south  line  of  the  alley,  or  182  feet  south  of 
defendant's  car  at  the  time  it  was  first  seen  by  the  plain- 
tiff. Defendant's  car  must  have  passed  over  a  distance  of 
182  feet  while  plaintiff's  car  was  passing  over  a  distance  of 
70  feet.  Defendant's  car  was  then  traveling  two  and  three- 
fifths  times  as  fast  as  plaintiff's  car.  If  plaintiff's  car  was 
traveling  at  12  miles  an  hour,  defendant's  car  must  have 
been  traveling  at  least  31  miles  an  hour. 

The  evidence  discloses  without  controversy  that  defend- 
ant's car  came  from  the  west  on  Grand  Avenue  and  turned 
to  the  south  at  that  point  on  Fourteenth  Street;  that  when 
the  car  turned  from  Grand  Avenue  onto  Fourteenth  Street, 
it  stopped,  with  the  front  end  of  the  car  about  52  feet  south 
of  Grand  Avenue,  on  Fourteenth  Street.  The  distance  from 
the  south  curb  line  of  Grand  Avenue  to  the  south  side  of 
Capitol  Avenue  is  354  feet.  The  south  end  of  the  car  must 
then  have  been  302  feet  from  the  south  curb  line  of  Capitol 
Avenue  when  it  started  south.  At  the  time  the  car  started, 
it  was  about  114  feet  north  of  the  south  side  of  the  alley,  the 
point  at  which  plaintiff  first  claims  to  have  seen  the  car.  The 
car  then  must  have  run  about  twice  its  length  at  the  time  it 
was  first  seen  by  the  plaintiff.  Defendant's  car  was  about 
fifty-two  feet  long. 

Plaintiff  claims  that,  at  the  time  he  first  saw  the  car, 
it  appeared  to  him  to  be  not  exceeding  the  speed  at  which 
he  was  traveling,  twelve  miles  an  hour.  Upon  this  point, 
the  defendant's  testimony  shows  that  you  cannot  start  a  car 
with  a  rush;  that  it  has  an  automatic  relay  that  prevents 
feeding  the  car  too  fast;  that  you  can  feed  it  only  so  fast, 
otherwise  it  trips, — the  relay  trips.  The  effect  of  the  tripping 
is  to  disconnect  the  power.  It  throws  the  current  off  and  you 
have  to  go  back  and  start  over  again.  It  is  apparent,  there- 
fore, that  in  running  a  car  the  feeding  is  regulated  by  the 
automatic  relay  on  the  car,  and  that  the  speed  is  gradually 
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increased  by  this  gradual  feeding  process.  If  the  car  passed 
over  the  intervening  space  from  its  starting  point  to  the  point 
of  collision  while  the  plaintiff  was  traveling  sixty  or  seventy 
feet  at  twelve  miles  an  hour,  this  car  must  have  averaged  a 
speed  of  at  least  thirty  miles  an  hour.  It  would  seem,  there- 
fore, that  it  was  even  exceeding  this  speed  at  the  time  of  the 
collision,  because  something  must  have  been  lost  in  speed  at 
the  starting  point 

It  is  true  that  estimates  of  time  and  distance  are  very 
unsatisfactory  in  determining  time  and  distance.  So  much 
depends  upon  the  ability  of  the  witness  to  make  accurate 
estimates,  and  upon  the  observation  made  at  the  time;  but 
the  eye  can  locate  a  point  at  which  a  thing  is  seen  with 
reference  to  some  other  definite  existing  point,  and  measure- 
ments will  determine  distance.  Knowing  the  point  from 
which  two  objects  start,  and  the  distance  over  which  they 
pass  in  meeting,  if  we  can  learn,  with  any  definiteness,  the 
speed  at  which  one  of  the  objects  was  moving,  and  the  dis- 
tance over  which  it  passed,  we  can  mathematically  determine 
how  fast  the  other  object  was  moving,  by  knowing  the  dis- 
tance over  which  it  passed  in  reaching  the  point  of  collision. 
This  is  what  we  are  able  to  do  in  this  case  with  some  degree 
of  accuracy. 

This  brings  us  to  a  consideration  of  the  grounds  on  which 
the  defendant  asks  the  court  to  direct  a  verdict  in  its  favor. 
Was  the  plaintiff  or  his  wife  guilty  of  contributory  negli- 
gence in  not  doing  other  than  they  did  to 
*•  JS2"To?  •  avoid  the  collision  with  defendant's  cart  Did 
rale  inappiica-    they  act  as  reasonably  prudent,  careful  per- 

ble  when  train  ij        .         j       ti         •  .  i 

is  seen :  street   SOUS  would  act  Under  like  Circumstances  and 

railroads. 

under  the  same  conditions  in  which  they 
found  themselves  at  that  partictdar  time?  There  is  no  fixed 
role  by  which  the  conduct  of  people  can  be  measured  in  mat- 
ters of  this  kind.  It  is  true  that  this  court  has  said  in  many 
cases,  speaking  of  commercial  railways,  that  a  railroad  track 
is  a  signal  of  danger  in  itself;  that  it  suggests  danger,  and 
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that  the  care  in  approaching  it  should  be  commensurate  with 
the  suggested  danger ;  that  it  is  the  duty  of  parties  approach- 
ing such  danger  to  use  their  senses  to  avoid  injury — ^to  stop, 
to  look,  to  listen.  But  this  rule  that  a  party  is  required  to 
stop,  look  and  listen  does  not  apply,  under  all  circumstances, 
to  one  approaching  a  street  railway  track  laid  upon  the 
streets  of  a  city.  Indeed,  there  is  no  hard  and  fast  rule  with 
respect  to  these  matters.  It  would  be  idle  to  apply  it  here. 
They  saw  the  car  coming;  they  could  have  stopped.  Looking 
and  listening  would  have  added  nothing  to  what  they  already 
knew.  The  only  thing  that  excuses  the  conduct  of  these 
parties  is  the  speed  at  which  defendant's  car  was  being 
moved.  They  say  that  when  they  saw  it,  it  appeared  to  them 
not  to  be  exceeding  the  speed  at  which  they  themselves  were 
traveling;  that  if  that  were  true,  they  had  time  to  pass 
beyond  the  track  several  feet  before  the  car  could  reach  the 
point  at  which  they  desired  to  cross.  It  stands  to  reason,  and 
the  record  tends  to  support  it,  that,  at  the  time  the  car  reached 
the  alley,  it  was  not  going  at  any  considerable  rate  of  speed. 
It  had  not  proceeded  southward  to  exceed  114  feet  at  that 
time.  The  speed  must  necessarily  have  been  greatly  acceler- 
ated from  that  point  on.  That  the  motorman  was  increasing 
the  speed  of  the  car  was  not  observed  by  the  plaintiff  or  his 
wife  until  after  it  got  so  near  that  they  were  unable  to  extri- 
cate themselves  from  the  peril. 

On  Fourteenth  Street,  there  is  a  fall  to  the  south  of  10 
inches  to  100  feet  between  Grand  and  Capitol  Avenues. 
Plaintiff's  wife,  who  was  driving  the  car,  testifies: 

^*I  saw  the  car  about  the  alley.  It  must  have  been  a 
little  north  of  the  alley.  We  both  observed  the  car  at  the 
same  time.  When  we  saw  the  car,  we  didn't  slacken  our 
speed.  When  our  automobile  got  closer  to  the  track,  I  saw 
it  was  coming  down  the  hill  so  very  fast  that  it  was  going 
to  strike.  My  husband  then  put  his  foot  on  the  clutch  and 
told  me  to  put  my  foot  on  the  brake,  which  I  did.    We  prob- 
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ably  got  over  the  front  ear  track  when  we  were  struck,  I 
don't  really  know  how  far  it  was  when  we  were  struck.  We 
were  ten  or  twelve  feet  from  the  track  when  we  applied  the 
brake.  I  applied  the  brake  with  my  foot  and  raised  myself 
up  in  my  seat  when  I  saw  my  car  was  not  stopping,  I  put 
my  entire  weight  on  the  brake.  I  had  operated  that  automo- 
bile before.  I  stopped  it  twice  on  the  way  coming  up  that 
day.  The  interurban  car,  at  the  time  of  the  accident,  was 
running  about  30  to  35  miles  an  hour.  My  car  was  running 
10  or  12  miles  an  hour.  At  the  time  we  first  saw  the  inter- 
urban, we  were  60  or  70  feet  from  the  track.  We  saw  the 
car  approaching  before  we  were  struck." 

She  was  then  asked  these  questions : 

''Q.  Tou  had  seen  the  car  approaching  at  the  timet 
A.  Yes,  sir.  Q.  And  going  at  a  high  rate  of  speed  f  A. 
What  was  going  at  a  high  rate  of  speed,  the  interurban  f 
Q.  Yes,  the  car.  A.  Yes,  but  I  didn't  realize  it  was  going 
so  fast  as  it  was.  I  never  thought  it  was  going  very  fast 
when  I  first  saw  it,  if  that  is  what  you  mean.  Q.  Well,  you 
saw  it,  Mrs.  Flannery,  and  observed  the  speed  at  which  it 
was  going  when  you  first  observed  it,  didn't  youf  A.  No, 
I  never  thought  really  of  its  going  so  fast  at  first.  No,  I 
didn't  Q.  When  did  you  begin  to  think  about  how  fast 
it  was  going  f  A.  When  I  got  within  about  10  or  12  feet 
I  saw  it  was  going  so  very  much  faster  than  we  were,  it  was 
going  to  strike  us.  Q.  There  was  nothing  that  obstructed 
your  view  of  it  all  that  time,  was  there  f  A.  Well,  not  after 
we  got — ^if  one  is  at  the  south  side  of  Capitol  Avenue,  you 
can  see  about  as  far  as  the  alley.  Q.  This  approaching  inter- 
urban car  was  in  sight  all  the  time  from  the  time  you  first 
saw  it  until  you  struck  itt  There  was  nothing  whatever  to 
obstruct  your  view  of  itt  A.  No.  Q.  And  yet  the  question 
of  the  speed  of  that  car  never  occurred  to  you  until  you 
got  to  within  about  12  feet  of  the  track  t  A.  No,  sir.  I 
thought  it  was  going  about  the  way  we  were  and  it  was  about 
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four  times  as  far  from  the  intersection  as  we  were,  and  we 
would  be  about  100  feet  on  the  other  side  of  it  at  the  time  it 
got  there.  Q.  Did  you  think  about  that  at  the  timef  A. 
Yes,  sir.  Q.  When  you  were  within  10  feet  of  the  track,  you 
saw  the  interurban  car  was  about  40  feet  from  youf  A. 
It  must  have  been.  I  don't  know  just  about  how  far  it  was 
then.  My  mind  was  mostly  on  my  own  car  then,  and  not  on 
the  interurban.  Q.  You  were  trying  to  get  across  ahead  of 
itf  A.  We  thought  at  first  we  would  get  100  feet  the  other 
side  of  it  if  it  was  going  at  the  same  rate  we  were,  it  being 
about  four  times  as  far.  Q.  Now,  you  thought  about  all 
that  at  the  time,  did  yout  A.  Yes^  sir.  Q.  You  figured  on 
the  rate  of  speed  you  were  going  and  on  the  rate  of  speed 
the  car  was  going  t  A.  Yes,  sir.  We  went  along  about  the 
same  rate  of  speed  after  we  saw  the  car  until  we  were  struck." 

She  further  testified  that  she  knew  what  a  clutch  was; 
that  nothing  had  been  done  with  the  clutch  until  she  saw  it 
was  going  to  strike;  that  they  were  then  ten  or  twelve  feet 
from  the  track.  The  husband  put  his  foot  on  the  clutch  and 
told  her  to  put  her  foot  on  the  brake,  which  she  did.  She 
testified : 

''I  did  not  have  my  foot  on  the  brake  up  to  that  time. 
It  never  occurred  to  me  to  attempt  to  do  anything  with  the 
brake  up  until  that  time.  It  never  occurred  to  me  that  it 
would  be  a  safe  thing  for  me  to  have  my  foot  on  the  brake. 
My  foot  was  not  directly  on  the  brake.  It  was  half  an  inch 
from  it.  He  put  his  foot  on  the  clutch  about  the  same  time 
I  put  my  foot  on  the  brake.  My  husband  took  hold  of  the 
wheel  and  tried  to  turn  the  car  from  the  track.  I  made  no 
attempt  to  stop  the  car  before  my  husband  told  me  to  put  my 
foot  on  the  brake.  There  was  nothing  to  prevent  me  from 
stopping  the  car  if  I  had  thought  that  the  interurban  was 
going  to  strike.  We  both  had  hold  of  the  wheel  at  the  same 
time.  While  he  held  the  wheel,  I  was  turning  it  with  him. 
We  were  both  trying  to  turn  the  wheel.     When  we  both 
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took  hold  of  the  wheel,  we  were  just  on  the  street  car  track. 
We  were  right  over  the  first  rail.  The  motion  of  our  car 
did  not  slow  up  any  after  my  husband  had  thrown  on  the 
clutch,  that  I  remember.'* 

She  further  testified  that  she  did  not  hear  any  gong 
sounded  prior  to  the  accident. 

The  husband  testified  substantially  the  same  as  the  wife, 
except  that  he  says: 

''When  I  was  about  25  feet  from  the  track,  as  near  as 
I  can  estimate, — ^that  is  my  judgment  that  I  was  about  25 
feet  from  the  track,  when  I  discovered  the  i^ed  of  this  car. 
Then  I  put  my  foot  on  the  clutch  and  told  my  wife  to  get 
on  the  brake,  which  she  did,  but  it  was  too  late.  The  inter- 
urban  was  then  30  or  40  feet  north  of  me." 

He  further  testifies  that  he  did  not  discover  the  speed 
at  which  the  car  was  coming  until  it  was  within  20  feet  of 
the  north  line  of  Capitol  Avenue.  It  was  then  he  discovered 
for  the  first  time  that  it  would  be  impossible  to  cross  in 
front  of  the  car.  **It  was  then  I  put  my  foot  on  the  clutch 
and  told  my  wife  to  put  her  foot  on  the  brake.  When  I 
put  my  foot  on  the  clutch,  the  speed  of  the  car  slackened 
to  a  certain  extent  The  speed  of  the  car  slackened  when 
my  wife  put  her  foot  on  the  brake,  but  it  did  not  slacken 
fast  enough.  We  were  not  going,  at  that  time,  to  exceed  12 
miles  an  hour.  I  know  this  because  I  had  a  speedometer  right 
in  front  of  me,  and  I  watched  it  at  the  time.  I  put  my  foot 
on  the  clutch  and  my  wife  put  her  foot  on  the  brake.  The 
car  slackened  somewhat.  Next,  the  interurban  struck  us. 
I  took  hold  of  the  wheel  just  as  the  car  was  about  to  strike 
us.  I  turned  the  wheel  so  as  to  clear  us  of  the  track."  He 
said  that  his  best  judgment  was  that  his  car  could  have  been 
stopped  in  20  or  30  feet.  There  were  two  brakes  in  the  car, 
a  foot  brake  and  an  emergency  brake.  The  emergency  brake 
was  not  applied. 
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There  is  other  testimony  as  to  the  speed  at  which  the 
interurban  was  moving,  and  other  testimony  as  to  the  speed 
at  which  plaintiff  was  driving.  There  is  other  testimony  as  to 
statements  made  by  plaintiff  immediately  following  the  acci- 
dent, tending  to  contradict  his  testimony  herein  set  out,  all  of 
which  is  denied  by  plaintiff  in  rebuttal.  It  is  not  our  province 
to  settle  the  controversy  in  the  testimony.  If  there  is  credible 
evidence  sufScient  to  justify  the  verdict,  we  do  not  interfere. 
Under  the  record  as  made,  we  think  that  the  court  did  not 
err  in  overruling  defendant's  motion  for  a  directed  verdict. 
Under  the  record,  the  jury  might  well  have  found  that  the 
plaintiff  and  his  wife,  acting  as  reasonably  prudent  persons, 
had  reason  to  believe,  and  did  believe,  from  their  observations 
made  at  the  time,  that  they  had  plenty  of  time  to  cross  the 
track  in  safety.  As  said  in  TTard  v.  Marshdlltaum  Light  Co,, 
132  Iowa  578,  a  case  quite  similar  in  its  facts  to  the  one  at  bar : 

*'With  respect  to  plaintiff's  freedom  from  contributory 
negligence,  the  evidence  tended  to  show  that,  at  the  curb  line, 
before  attempting  to  cross  the  street,  he  saw  the  car  which 
caused  the  injury  approaching  him  at  a  distance  of  about  a 
block  and  a  half;  and,  without  further  attention  to  the  car, 
he  proceeded  to  cross  the  street,  and  when  he  reached  the  de- 
fendant's track,  twelve  feet  from  the  curb  line,  he  was  struck 
by  the  car;  that  the  car  was  running  at  a  speed  of  thirty 
miles  an  hour,  whereas,  under  the  provisions  of  the  city  ordi- 
nance, its  speed  should  not  have  exceeded  twelve  miles  per 
hour;  and  that  the  motorman  gave  no  signal  nor  warning 
until  his  car  was  so  close  to  plaintiff  that  he  was  unable  to 
avoid  a  collision.  It  requires  no  very  elaborate  mathematical 
calculation  to  show  that,  if  the  plaintiff  saw  the  car  approach- 
ing a  block  and  a  half  away  when  he  was  at  the  curb  line, 
he  could  have  crossed  the  track  in  safety  before  it  reached 
him  if  it  had  been  going  at  a  rate  of  speed  not  exceeding 
that  fixed  in  the  ordinance,  while,  on  the  other  hand,  he  was 
likely  to  be  injured,  as  he  was,  if  the  car  was  going  at  twice 
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that  speed.  Now,  while  it  has  been  well  said  that  one  about 
to  cross  a  street  car  track  should  take  precaution  for  his  own 
safety  {Bean  v.  Ry.  Co.,  104  Iowa  563 ;  Metz  v.  St.  Paul  City 
R.  Co.,  88  Minn.  48),  and  should  not  rely  upon  nice  calcula- 
tion as  to  whether  or  not  he  can  cross  before  a  moving  car 
(citing  authorities),  yet  if,  under  the  circumstances  as  they 
appear  to  him,  he  is  justified  in  believing  that  he  can  cross 
the  track  in  safety,  and  he  is  in  fact  injured  by  reason  of  the 
improper  speed  at  which  the  car  is  operated,  we  can  hardly 
say  that  his  recovery  should  be  defeated  by  the  fact  that,  if 
he  had  looked  at  the  very  instant  he  came  into  immediate 
proximity  to  the  track,  he  might  have  discovered  his  danger 
and  avoided  it.  Under  such  circumstances,  we  think  the  ques- 
tion of  contributory  negligence  is  properly  left  to  the  jury'' 
—citing  authorities. 

See  Adams  v.  Union  Electric  Co.,  138  Iowa  487,  in  which 
the  authorities  are  again  reviewed,  and  it  is  said: 


''The  jury  might  have  found  that  the  velocity  of  the  car 
was  twenty-five  or  thirty  miles  an  hour.  The  jury  might  also 
have  found  that,  while  plaintiff  knew  it  was  coming,  he  was 
not  aware  of  its  excessive  speed,  and,  if  so,  in  the  exercise 
of  ordinary  care,  might  have  assumed  that  it  was  approaching 
at  a  reasonable  rate  of  speed." 

It  is  further  said : 

''If  the  driver  observes  a  car  on  the  line  at  such  a  dis- 
tance that,  in  the  exercise  of  ordinary  prudence  he  believes 
he  can  safely  cross^  and,  in  undertaking  to  do  so,  a  collision 
occurs,  this  cannot  be  attributed  to  negligence  on  his  part," 
—citing  authorities. 

The  mere  fact  that  one  observes  a  street  car  in  the  dis- 
tance, as  he  approaches  a  public  crossing  on  a  street,  does 
not  require  him,  arbitrarily,  to  stop  his  vehicle  and  wait  for 
its  passage  under  all  circumstances.     His  right  tx)  use  the 
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highway  for  travel  is  a  legal  right  which  he  may  exercise, 
observing,  however,  that  others  have  an  equal  right  to  the  use 
of  it  with  himself.  Neither  is  permitted  to  expose  the  other 
mmecessarily  to  danger.    As  said  in  the  Adams  Case: 

''If  one  were  always  chargeable  with  negligence  for  driv- 
ing upon  a  track  when  an  approaching  car  is  in  sight,  there 
are  many  places  which  could  never  be  crossed  without  fault. 
Pedestrians  or  drivers  of  teams  have  as  much  right  to  the 
street  as  the  street  car  company,  and  are  not  required  to 
desist  from  traveling  over  any  part  of  it  because  of  the  run- 
ning of  cars  thereon.  All  that  is  exacted  is  that  reasonable 
prudence,  with  reference  to  their  operation,  be  exercised  by 
them  to  avoid  injury,  and  when  in  so  doing  it  can  be  said  that 
they  reasonably  believed  the  crossing  can  be  made  in  safety, 
they  may  go  over  it  without  laying  themselves  open  to  the 
charge  of  negligence,"  citing  cases. 

See  also  Powers  v.  Des  Moines  City  Ry.  Co.,  143  Iowa  427. 

It  is  next  contended  that  the  court  erred  in  making  the 

record  upon  which  the  case  was  submitted  to  the  jury.    The 

first  error  assigned  on  this  point  is  that  the  court  erred  in 

overruling  defendant's  objection  to  the  intro- 

^'  BoSSr.  wfca-    ^^ction  of  the  ordinance  governing  the  rate 

chifle^^cimtiii-     of  spccd  of  Street  cars,  and  in  overruling  de- 

StreetBt  ^         fcudant's  motion  to  withdraw  the  ordinance 

itinff  speed :       from  the  consideration  of  the  jury.    We  think 

there  is  no  error  here  upon  which  reversal 
can  be  predicated.  At  the  time  the  ordinance  was  offered, 
the  offer  was  made  in  these  words:  '' Plaintiffs  offer  in  evi- 
dence the  first  paragraph  of  Sec.  1313  of  the  Revised  Ordi- 
nances of  the  city  of  Des  Moines  as  identified,  being  the  first 
paragraph  of  Sec.  3  of  ordinance  492,  and  reads  as  follows:" 
Thereupon  the  ordinance  was  read  to  the  jury.  The  proper 
foundation  for  the  introduction  of  the  ordinance  was  Ifiid. 
The  only  objection  made  by  the  defendant  was  to  the  offer 
of  the  book  as  incompetent,  irrelevant  and  immaterial.    No 
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objection  was  urged  to  the  offer  of  the  ordinance  itself.  The 
objection  was  overruled. 

After  the  evidence  had  all  been  introduced,  and  after 
defendant  had  made  a  motioQ  for  a  directed  verdict,  the  de- 
fendant moved  the  court  to  withdraw  from  the  consideration 
of  the  jury  the  ordinance  offered  in  evidence,  on  the  ground 
that  stated  portions  of  the  ordinance  were  invalid  and  in- 
operative because  the  said  ordinance  and  amendment  thereto 
had  been  held  by  the  Supreme  Court  of  the  state  invalid  and 
inoperative.  Now  while  it  is  true  that  the  Supreme  Court, 
in  State  ex  rel.  County  Attorney  et  al.  v.  Des  Moines  City  Ry, 
Co.,  159  Iowa  259,  held  that  the  franchise  had  expired  under 
which  the  Des  Moines  City  Railway  Company  was  operating 
its  cars,  there  is  no  holding  in  that  case  that  the  provision 
of  the  ordinance  regulating  the  speed  of  cars  when  oi>erated 
was  repealed.  In  that  case,  the  court  extended  the  privilege 
of  operating  the  cars  for  two  years  longer.  The  two  years 
had  not  expired  at  the  time  this  trial  was  had.  The  speed 
provision  of  the  ordinance  had  never  been  repealed,  nor  was 
it  by  this  court  held  invalid.  In  fact,  that  question  was  not 
before  this  court  for  consideration  at  all  in  that  case.  We 
think  that,  while  the  company  continued  to  operate  its  cars 
upon  the  streets  of  Des  Moines  under  the  privilege  granted  in 
the  decree  extending  the  time  for  two  years,  it  was  amenable 
to  the  ordinance  of  the  city  regulating  the  speed  at  which  the 
cars  should  be  run.  Its  rights  were  not  enlarged  any  by  the 
holding  that  the  franchise  under  which  it  was  operating  had 
expired. 

It  is  next  contended  that  the  court  erred  in  permitting 
plaintiff  and  his  wife  to  testify  that  they  did  not  hear  any 
warning  as  the  car  approached,  and  that  no  warning  was 

given.    This  complaint  rests  upon  the  thought 

4 .  Nbgligbncb  : 

evidence:  that  the  plaintiffs  did  not  charge  that  as  an 

Inadmissibility  '^  ^ 

to  prove  negii-    element  of  negligence ;  therefore  it  was  not  a 

gence  not  °    ®  ' 

otSsrwise'^^*"    matter  to  be  considered  by  the  jury  in  de- 

admiBsibie.         termining  whether  or  not  the  defendant  was 

negligent    This  is  unquestionably  true,  and,  if  allowed  for 
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that  purpose, — ^for  the  purpose  of  showing  negligence  of  the 
defendant, — ^it  was  clearly  irrelevant  to  any  issue;  but  the 
court,  when  ruling  upon  the  objection  and  permitting  the 
testimony,  limited  it.  The  court  said:  ''I  will  admit  it,  not 
as  bearing  upon  the  question  of  any  negligence  on  the  part 
of  the  defendant,  but  as  bearing  upon  the  question  of  the 
negligence  or  want  of  negligence  on  the  part  of  the  other 
parties."  The  court  was  of  the  opinion  that  it  might  go  to 
the  jury  as  explaining  the  conduct  of  the  parties  driving  the 
car,  and,  in  its  instructions  to  the  jury,  expressly  so  limited 
it>  and  said  in  its  instruction: 

''The  court  has  permitted  the  plaintiff  and  his  wife  to 
testify,  as  witnesses  in  this  case,  in  substance  and  to  the  effect 
that  they  did  not  hear  warning  given  by  the  employees  of 
defendant  in  charge  of  the  car  on  defendant's  track,  as  it 
approached  Capitol  Avenue.  You  will  understand  that  this 
is  not  permitted  by  the  court  for  the  purpose  of  showing 
negligence  on  the  part  of  the  defendant,  in  any  failure  on  its 
part  to  give  warning  of  its  approach  to  Capitol  Avenue,  but  is 
permitted  to  go  to  the  jury  for  the  jury's  consideration,  with 
the  other  evidence  offered  on  the  trial,  as  bearing  upon  the 
question  of  whether  or  not  the  plaintiff  and  his  wife  were 
guilty  of  negligence,  on  their  part,  in  driving  the  automobile 
upon  defendant's  track  in  front  of  said  car." 

The  court  also  told  them  that  they  might  consider  this 
only  as  bearing  upon  the  conduct  of  the  plaintiff  and  his  wife 
as  they  approached  the  track.  As  thus  limited,  we  think  there 
was  no  reversible  error  in  its  admission. 

The  next  error  is  predicated  upon  the  action  of  the 

court  in  sustaining  an  objection  to  certain 

conciv^oii's :       testimony  drawn  out  by  the  defendant  on  the 

cross-examination  of  Mrs.   Plannery.     Mrs. 
Flannery  had  testified  as  follows: 

**At  the  time  my  husband  got  hold  of  the  wheel,  he  says, 
'My  Qod,  it  is  going  to  strike  the  children.'    Q.  He  saw 
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apparently  that  you  could  not  control  the  carf  A.  That  I 
could  not  control  the  car?  (Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  based  upon  an  assumption  of 
fact  not  warranted  by  the  testimony.  Sustained  by  the 
court)'* 

It  will  be  noticed  that  the  witness  was  not  asked  whether 
she  could  control  the  car  or  not,  but  she  was  asked  whether 
her  husband  apparently  saw  that  she  could  not  control  the 
car,  clearly  calling  for  the  conclusion  of  the  witness  as  to 
what  the  husband  apparently  saw,  and  not  for  the  fact  as  to 
whether  she  could  control  the  car  or  not.  The  ruling  is  so 
clearly  right  that  we  will  not  follow  the  discussion. 

It  is  next  contended  that  the  court  erred 
n«|||«ence:  m  not  sustaining  defendant  s  objection  to  the 
daifi?*^'  testimony  of  the  plaintiff  Flannery  bearing 
competency.       ^j^  j^jg  conduct  just  prior  to  the  collision. 

This  testimony  is  as  follows: 


<<. 


Q.  What  did  you  do  after  you  observed  the  interurban 
cart  A.  Well  I  really  didn't  do  anything  at  that  time  be- 
cause I  didn't  think  there  was  any  necessity  for  it'' 

Defendant  moved  to  strike  out  all  the  answer  after  the 
word  ''because,"  as  a  conclusion  of  the  witness  and  incompe- 
tent   The  court,  in  overruling  the  motion,  said: 

* 

'*0f  course,  the  ultimate  thing  is  for  the  jury,  but  it 
occurred  to  me  that  the  matter  that  presented  itself  to  his 
mind  might  be  proper. 

**Q.  Why  did  you  not  do  anything  at  the  time,  Mr.  Flan- 
nery! (Objected  to  as  before  and  overruled.)  A.  Because  I 
did  not  think  there  was  any  danger.  Q.  Why  didn't  you 
think  there  was  any  danger f  (Same  objection  and  ruling.) 
A.  Because  I  thought  I  had  plenty  of  time  to  get  across  the 
track. ' '    (Motion  to  strike  the  answer  out ) 
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The  court  remarked:  ''This  simply  comes  to  the  ques- 
tion as  to  whether  or  not  the  plaintiffs  purposely  and  know- 
ingly went  on  there.  There  is  a  difference  between  reckless- 
ness and  negligence." 

Whether  the  plaintiff  and  his  wife  had  a  right  to  believe 
that  they  could  cross  in  safety  was  a  question  for  the  jury's 
determination,  but  what  they  did  in  fact  believe  was  a  ques- 
tion that  they  alone  could  testify  to.  There  were  two  ques- 
tions: What  were  the  conditions  that  attended  them  at  the 
time  t  What  would  a  reasonably  prudent  and  cautious  person 
conclude  as  to  the  expediency  of  attempting  to  cross  t  There 
was  then  the  further  consideration :  Did  these  parties,  at  the 
time,  in  fact  believe  that  they  could  cross  in  safety!  That 
they  believed  they  could  cross  in  safety  might  rest  on  a  reck- 
less and  foolish  conclusion.  Under  the  circumstances  as  pre- 
sented, a  reasonably  prudent  man  might  believe  that  they 
could  cross  in  safety;  yet  if  the  plaintiff,  under  the  circum- 
stances and  conditions  known  to  him,  knew  that  they  could 
not  cross  in  safety,  it  cannot  be  said  that  he  was  deceived 
by  appearances.  The  question  for  the  jury  was :  What  were 
the  conditions  there  t  What  conclusion  would  a  reasonably 
prudent  man  come  to  under  the  conditions  f  And  what  con- 
clusions did  these  pai^ies  come  to  that  controlled  their  actions! 
We  think  there  is  no  error  here. 

We  find  no  reversible  error  in  the  case  and  the  cause  ii 
Affirmed, 

Deeher,  C.  J.,  Ladd  and  Saungeb,  JJ.,  concur. 


John  Market,  Appellee,  v.  Chicago,  Midwaukeb  a  St.  Paul 

Railway  Company,  Appellant 

BEMOVAL  OF  CAUSES:  Motton^-Statutory  Time  Limit  in  Wbich  to 

1    Mak»— Wlien  Statute  Not  AppUcable.  An  application  to  remove  a 

eanse  from  a  state  to  a  Federal  court,  by  reason  of  the  amount 

involved,  etc.,  mnst  be  made  at  or  before  the  time  when  the  state 
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law  or  regular  rale  of  coart  requires  an  answer.  (XT.  8.  Gomp. 
8tat.,  Sec.  1011,  Judicial  Code,  Sec.  29.)  This  rule  has  no  appli- 
cation when  the  pleading  which  creates  a  removable  suit  requires 
no  answer. 

I 

PLEADINO:   Petitioii  FoUowed  by  General  Denial— Amendmeiit  Iii- 

2  creaaing  Prayer  for  Damageo    Non-neceagity  for  New  Answer.  An 

answer  denying  generally  plaintiff's  alleged  cause  of  action  and 
all  damages  automatically  applies  to  a  subsequent  amendment  to 
the  petition  which  simply  increases  the  demand  for  damages, 
thereby  rendering  needless  any  additional  answer. 

ITEOLZOENOE:    Lachei— Knowledge  Presapposed— Actual  and  Oon- 

3  atmctlTe  Knowledge  Contrasted.  Less  than  actual  knowledge  can- 
not initiate  negligent  delay.  In  other  words,  one  without  fault 
in  not  obtaining  actual  knowledge  cannot  be  guilty  of  laches  for 
failing  to  act  upon  what  he  knows  by  construction  only.  So  held 
where  an  amendment  to  a  petition  gave  defendant  the  right  of 
removal  to  Federal  court,  of  which  right  defendant  had  con- 
structive knowledge  only. 

PRINCIPLE  APPLIED:  Plaintiff  filed  petition  in  sUte  court 
with  prayer  for  $3,000  damages.  Defendant  filed  a  general  denial. 
Later,  plaintiff  amended  his  petition  by  asking  damages  in  the 
sum  of  $6,000,  thereby  rendering  the  cause  removable.  Eight 
days  later,  without  knowledge  that  the  amendment  to  the  petition 
had  been  filed,  defendant  filed  a  farther  answer  to  the  petition, 
simply  amplifying  its  former  answer.  Defendant  had  no  actual 
knowledge  of  the  filing  of  the  amendment  demanding  $6,000  dam- 
ages until  thirteen  days  after  the  filing,  but  had  that  constructive 
knowledge'  which  all  litigants  have  of  pleadings  filed.  On  obtain- 
ing such  actual  knowledge,  defendant,  without  answering  thereto, 
immediately  filed  petition  for  removal  to  Federal  court.  On  ques- 
tion whether  defendant  was  negligent  in  not  sooner  petitioning 
for  a  removal,  hM,  negligence  could  not  be  predicated  on  such 
"constructive"  knowledge. 

BBBIOVAL  OF  0AU8BS:  WalTor  of  Blgbt  to  Bemora— Knowledge  of 

4  Ck»ndltlon»— Naceestty  for.  Waiver  of  a  right  presupposes  knowl- 
edge of  the  facts  giving  rise  to  the  right.  Applied  in  instant 
case,  where  it  was  claimed  that  defendant  had  waived  its  right 
to  remove  a  cause  to  the  Federal  court. 

PRINCIPLE  APPLIED:  (See  No.  3.)  Held,  defendant  did 
not  waive  its  right  to  remove  by  filing  its  amplified  answer. 
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REMOVAL  OF  CAUSES:    Laches— Filing  Petition  alter  Oonunence- 

5  ment  of  Trial  Attention  is  called  to  the  fact  that  the  filing  of 
a  petition  for  removal  of  a  cause  to  Federal  court  after  the  com" 
mencement  of  the  trial  does  not  necessarUy  establish  laches. 

APPEAL  AND  EBSOB:  Abstract  of  Eecord— Undenled  Allegation— 

6  Precedence  over  Affidavit.  The  statement  of  an  undenied  abstract 
that  appellant's  motion  to  transfer  the  cause  to  the  Federal 
court  was  filed  before  the  commencement  of  the  trial  in  the  lower 
court  must  prevail  over  an  affidavit  appearing  in  the  abstract  as  hav- 
ing been  filed  in  the  lower  court  hy  appellee,  wherein  the  statement 
is  made  that  such  motion  was  filed  after  the  eonunencement  of  trial. 

BEMOVAL  OF  OAUSES:    Negligence  in  Demanding  Bemoyal— Ez- 

7  cnsable  Failure  to  Learn  Facta.  When  plaintiff's  own  pleading, 
after  answer  daj,  creates  a  suit  removable  to  the  Federal  court, 
defendant  need  only  demand  the  removal  with  reasonable  dili- 
gence. Negligence  in  asking  for  the  removal  cannot  be  predi- 
cated on  the  mere  fact  that  thirteen  days  elapsed  after  the  filing 
of  such  pleading  before  defendant  actually  discovered  that  such 
pleading  had  been  filed,  when  (a)  he  had  no'  reason  to  surmise 
that  such  a  pleading  would  be  filed  and  (b)  moved  promptly  on 
making  such  discovery. 

PEINCIPLE  APPLIED:     (See  No.  3.) 

Appeal  from  Dallas  Districi  Court. — Hon.  W.  H.  Pahey, 

Judge. 

Tuesday,  September  21, 1915. 

As  reversal  is  ordered  because  we  hold  that  the  trial  court 
should  have  granted  appellant's  petition  for  removal,  our 
consideration  is  limited  to  giving  our  reasons  for  reaching 
said  conclusion.  The  facts  will  be  stated  in  course  of  tho 
opinion. — Reversed  and  Remanded, 

E.  J.  KeUey,  for  appellee. 

Cook,  Hughes  &  Sutherland,  for  appellant. 

. 
Salinger,  J. — I.  On  the  13th  day  of  August,  1913,  the 

plaintiff,  appellee,  filed  petition  charging  defendant  with  hav- 

VOU 171  lA.— 17 


258  Mabkey  v.  Railway  Co.  [171  Iowa 

ing  negligently  injured  him,  and  demanding  judgment  in 

the  sum  of  three  thousand  dollars  therefor. 
CAU8M :  On  the  2l8t  day  of  August,  defendant  filed 

motion :  statu-  .r  o       » 

in'whiSf to™**  *^  answer  which  is  practically  a  general 
Jto£te\of  denial.  On  the  4th  day  of  November,  1913, 
applicable.         ^j^^  g^^  ^^^  ^f  ^^^  November  term  in  that 

year,  plaintiff  filed  a  motion  for  leave  to  amend  his  petition 
by  raising  the  prayer  for  judgment  from  three  thousand 
dollars  to  six  thousand  dollars.     The  motion  was  sustained 
on  the  same  day,  and  thereupon,  still  on  the  same  day,  plain- 
tiff filed  an  amendment,  stating  that,  by  reason  of  the  acts 
described  in  his  original  petition,  the  plaintiff  had  suffered 
damages  in  the  sum  of  six  thousand  dollars,  and  asking  judg- 
ment for  said  enlarged  amount.    It  is  conceded,  as  indeed  it 
must  be,  that  a  removable  suit  was  created  at  the  time  when 
said  amendment  put  the  damages  sought  above  three  thousand 
dollars.    By  Sec.  1011,  United  States  Compiled  Statutes,  1913, 
(Judicial  Code,  Sec.  29),  it  is  provided  that  a  petition  for 
removal  must  be  filed  ''at  the  time,  or  at  any  time  before  the 
defendant  is  required  by  the  laws  of  the  state  or  the  rule/ 
of  the  state  court  in  which  such  suit  is  brought  to  answer* 
or  plead  to  the  declaration  or  complaint  of  the  plaintiff." 
It  is  settled  in  this  court  that  whensoever  this  act  of  Con- 
gress is  applicable,  its  reference  to  statute  or  rule  time  means 
the  time  fixed  by  statute  or  rule,  and  not  a  time  later  fixed 
by  extension  on  order  of  court  or  stipulation  of  parties.    See 
Wilson  V,  Coal  Co.,  135  Iowa  531.    So  anything  addressed  to  j 
said  amendment  to  petition  was,  under  statute  and  court  rule,  f 
due  by  the  morning  of  November  5th.    The  petition  for  re-/ 
moval  was  not  filed  until  the  17th  day  of  November,  and; 
appellee  insists  that,  therefore,  it  came  too  late,  and  the 
application  to  remove  was  rightly  denied.    Whether  the  Fed- 1 
eral  statute  is  applicable  depends  upon  whether  said  amend-l 
ment  to  petition  required  answer,  and,  if  none  was  required, 
upon  whether  it  is  a  proper  construction  of  the  Removal  Act 
that  its  time  limit  by  adoption  applies  to  cases  wherein  no 
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answer  is  required.  We  may  assume  that  Congress  has 
power  to  require  that  a  removal  must,  under  all  circumstances, 
be  perfected  within  a  stated  time  after  a  removable  suit  comes 
into  existence,  but  are  of  opinion  that  it  has  not  done  so.  The 
enactment  is  that  the  removal  petition  must  be  filed  before 
the  time  at  which  the  state  law  *' requires  answer."  This,  it 
seems,  to  us,  presupposes  a  case  in  which  answer  is  required, 
and  leaves  open  the  question  when  application  to  remove  must 
be  made  where  an  amendment  which  needs  no  answer  creates 
a  removable  suit. 

Was  answer  required  to  be  filed  at  all?  The  petition 
alleges  that  certain  acts  of  the  defendant  injured  the  plain- 
tiff, wherefore  three  thousand  dollars  was  due.    The  general 

denial  asserts  that  defendant  has  done  none 
petition  foi-       of  these  things  and  that,  therefore,  neither 

lowed  by  gen-  ,  ^* 

erai  denial :        three  thousand  dollars,  nor,  of  course,  any 

amendment  '  '  i        ^ 

OTa7e?*Swp         larger  sum,  is  due.     Such  answer  is,  in  a  sense, 
™J^^*j"J'*"    anticipatory,  so  far  as  meeting  any  enlarged 
new  answer.       elaim  for  the  same  injury  is  concerned.    After 
the  defendant  had  denied  injuring  the  plaintiff  at  all,  a  sub-  | 
sequent  statement  that  the  denied  acts  had  caused  more  / 
damage  than  was  originally  claimed  was  necessarily  met  in  I 
advance  by  said  denial.    So  long  as  there  remained  a  denial  I 
of  all  acts  alleged  to  have  caused  injury,  and  of  all  damage, 
no  additional  answer  was  required  to  deny  that  the  damage 
amounted  to  six  thousand  dollars. 

In  Mwim  i;.  Hawey  9  Iowa  546,  we  hold  that  an  answer 
which  merely  denies  the  amount  of  defendant's  indebtedness 
as  claimed  by  plaintiff,  without  denying  his  cause  of  action, 
does  not  entitle  to  a  trial,  but  leaves  the  one  thus  answering 
substantially  in  defaiQt.  Since  making  mere  denial  that  there 
was  an  indebtedness  in  the  sum  of  $6,000  would  be  of  no  avail, 
and  would  still  leave  the  maker  precisely  as  though  he  had 
made  none,  it  must  follow  that  no  such  denial  is  necessary. 
It  cannot  be  possible  that  an  answer  is  required  which>  in  law. 
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leaves  the  one  making  it  in  default.  In  Brown  v.  Ellis,  26 
Iowa  85,  it  is  ruled  that,  where  there  is  an  answer  to  the 
original  petition  in  certiorari,  an  answer  to  an  amended  peti- 
tion which  is  but  a  repetition  of  the  matter  contained  in  the 
original  is  not  necessary.  To  the  same  effect  is  Peacock  v, 
Gleesen,  117  Iowa  291.  On  the  ground  that  such  amendment 
''changes  no  allegation  of  fact,'*  it  is  held  in  City  of  Topeka 
V.  Sherwood  (Kans.),  18  Pac.  at  934,  there  was  no  error  in 
refusing  leave  to  answer  a  complaint  amendment  raising  the 
amount  of  damages. 

In  Tates  v.  French,  25  Wis.  661,  the  exact  point  seems 
to  be  ruled.  There,  the  complaint  was  amended  by  increasing 
the  amount  of  damages  claimed  on  the  facts  alleged  in  the 
original  complaint,  and  it  was  held  that  the  answer  to  the 
original  complaint  stands  as  the  answer  to  the  amended  com- 
plaint, and  that  it  was  error  to  permit  plaintiff  to  take  judg- 
ment because  no  answer  had  been  filed  to  the  amended  com- 
plaint. As  said,  the  original  answer  here  operated  as  a  com- 
plete defense  on  paper  to  the  petition  as  amended.  Therefore, 
there  is  no  requirement  that  that  which  was  already  pleaded 
should  be  repleaded,  and  by  rule  time.  While  the  statute  does 
require  amendments  to  petition,  generally,  to  be  pleaded  to 
within  a  time  fixed,  this  has  no  application  to  cases  wherein 
no  pleading  is  required,  yrherefore,  we  are  constrained  to 
hold  that  if  this  removal  petition  was  filed  too  late,  it  is  be- 
cause of  something  other  than  the  time  rule  adopted  by  the 
Federal  statute.  But  as  appellee  rightly  suggests  by  argu- 
ment in  the  alternative,  though  this  statute  rule  does  not 
govern,  there  is,  of  course,  a  limitation  upon  the  time  at  which 
such  petition  may  be  effectively  filed.  Appellee  urges  that 
defendant  had  constructive  notice  of  the  steps  that  ended 
with  the  filing  of  said  amendment,  and  that  such  notice  is  of 
controlling  effect. 

II.  Assume  that  defendant  had  constructive  notice  of  the 
filing  of  the  amendment,  and  there  remains  the  question 
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whether  such  notice  has,  here,  the  effect  of  actual  knowledge. 

Appellee  contends  that  the  cases  cited  for 

^'  2cheBl"knowi-  appellant  are  not  authority  for  the  position 
poaed^'^SSSai  that,  when  a  party  gets  constructive  notice 
tive  knowieage    of  a  removable  suit  on  November  4th,  a  peti- 

contrasted. 

tion  to  remove,  filed  on  November  17th,  la 
timely.  That  some  of  these  citations  are  well  objected  to  is 
true.  As  is  not  altogether  unusual,  both  parties  indulge  in 
some  briefing  and  argument  that  is  irrelevant.  It  may  be 
true,  though  we  think  it  will  prove  immaterial,  that  in  none 
of  the  cases  cited  is  there  construed  a  statute  similar  to  our 
own.  In  like  case  is  the  claim  that  the  time  for  effective 
transfer  is  not  a  matter  of  judicial  discretion.  Fritzlen  v, 
Boaimen's  Bank,  212  U.  S.  364,  is  but  a  decision  that  one 
remand  is  no  bar  to  a  second  removal  if  conditions  so  change 
as  to  warrant  a  second  removal.  Northern  P.  R.  Co.  v,  Aiistin, 
135  U.  S.  315,  decides  merely  that  the  creation  of  a  removable 
cause  is  no  basis  for  complaining  of  retention  in  the  state 
court,  in  the  absence  of  an  application  to  remove.  Neither 
Daugherty  v.  Western  U.  T.  Co.,  61  Fed.  138,  nor  Adams  v. 
Puget  Sound  T.  L.  <&  P.  Co.,  207  Fed.  205,  is  relevant  on  the 
effect  of  constructive  notice,  because,  in  each,  defendant  de- 
layed removing  too  long  after  actual  notice.  We  hold  in 
Wilson  V.  Godfrey,  145  Iowa  696,  that  the  record  of  a  reg- 
ularly conducted  tax  sale  is  constructive  notice  to  a  subse- 
quent mortgagee  of  the  lien  thus  created;  but  that  does  not 
touch  whether  laches  can  be  based  on  constructive  knowledge, 
without  more.  And  so,  while  Wagner  v.  Tice,  36  Iowa  599, 
compels  a  litigant  to  take  notice  of  motions  without  notice 
other  than  constructive,  this  reiterates  the  statute,  and  again 
does  not  rule  on  whether  less  than  actual  knowledge  can 
initiate  negligent  delay. 

In  the  end,  appellee  apprehends  that  no  matter  what  the 
briefs  fail  to  do,  the  real  question  is  whether  defendant  was 
negligent.  So  much  is  conceded  by  his  argument  that  **  plain- 
tiff cannot  be  held  responsible  for  the  negligence  of  defend- 
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ant's  attorney.*'  The  record  shows  clearly  that  defendant 
had  no  actual  knowledge  of  the  amendment  nntil  the  very  day 
on  which  it  applied  for  transfer.  The  matter  for  decision  is, 
therefore,  whether  a  party,  assuming  him  to  be  without  fault 
in  not  obtaining  actual  knowledge,  can  be  guilty  of  J^iches  for 
failing  to  act  upon  what  he  knows  by  construction  only.  Is 
one  guilty  of  laches  who  moves  as  soon  as  he  knows  that  which 
calls  for  action  because,  before  he  gets  actual  knowledge,  he  has 
constructive  notice  which,  if  actual,  would  call  for  action  at 
oncet  That  constructive  notice  is  the  equivalent  of  actual 
notice  in  the  sense  of  fixing  rights  or  imposing  obligations  is 
undoubted.  But  how  can  such  notice  ever  establish  scienter? 
The  right  to  remove  may  be  lost,  either  by  failing  to  obey  a 
mandatory  statute  rule,  by  negligence,  or  by  such  conduct 
as  implies  a  consent  to  remain  in  the  state  court.  Can  one  be 
guilty  of  negligence,  or  effectuate  a  waiver,  or  give  a  consent, 
when  actually  in  ignorance  that  there  is  anything  to  do,  waive, 
or  consent  tot  Suppose  the  statute  made  it  a  felony  know- 
ingly to  buy  mortgaged  chattel  property.  The  record  of  the 
mortgage  gives  the  buyer  of  the  property  covered  by  it  such 
constructive  notice  as  that  his  title  would  be  subject  to  the 
mortgage  though  he  knew  nothing  of  such  record.  But  will 
anyone  contend  that  such  buyer  could  be  sent  to  the  peni- 
tentiary for  doing  this  buying  if  it  were  found  he  had  no 
actual  notice  of  the  record?  The  books  all  couple  the  word 
** guilt"  with  ''negligence"  and  ''laches,"  and  there  cannot 
be  "guilt"  by  construction.  To  be  guilty  of  negligence  for 
failing  to  move  with  diligence  as  to  an  existing  matter  is  an 
affirmative  mental  condition — involves  scienter.  Constructive 
notice  is  notice  to  all,  but  it  does  seem  manifest,  for  instance, 
that  an  insane  person  would  not  be  chargeable  with  negligence 
because  of  failure  to  act  upon  what  is  undoubted  construc- 
tive notice.  Though  there  were  no  statutes  extending  time  to 
sue  until  the  disability  is  removed,  constructive  notice  to  a 
lunatic  could  not  base  laches. 

In  essence,  the  position  of  appellee  is  that  one  may  be 
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negligent  because  he  is  not  controlled  by  the  existence  of  some- 
thing of  the  existence  of  which  he  is  unaware ;  that  a  litigant 
knows  what  he  does  not  know,  merely  because  filing  is,  far 
some  purposes,  the  only  notice  to  which  he  is  entitled.  We 
think  the  authorities  rightly  recognize  a  distinction  between 
the  eflfect  of  constructive  notice  in  creating  rights  and  priori- 
ties and  its  availability  as  basis  for  charging  negligence,  and 
that  appellee  ignores  this  distinction. 

Not  many,  if  any,  of  the  cases  speak  to  the  precise  ques- 
tion. In  dealing  with  circumstances  like  those  at  bar,  most 
of  them  stop  with  the  statement  of  the  general  proposition 
that  filing  of  the  petition  to  remove  is  in  time  if  that  be  done 
as  soon  as  it  becomes  known  that  a  removal  suit  exists. 
Powers  V.  Chesapeake  dt  0.  R.  Co.,  169  U.  S.  92, 101 ;  2  Bates, 
Fed.  Proc.  Sec.  819;  Boatmen's  Bank  v.  Priizlen,  89  Pac. 
(Kan.)  915;  Black's  Dillon,  Removal,  Sec.  155;  Enders  v. 
Lake  Erie  &  W.  B.  Co.,  101  Fed.  202.  They  hold  that  appli- 
cant must  move  promptly  after  he  is  advised  that  there  is 
occasion  to  move.  Yarde  v.  Baltimore  dk  0.  R.  Co.,  57  Fed. 
913,  915.  He  must  exercise  reasonable  promptness.  Enders' 
Case,  101  Fed.  202.  All  these  leave  open  the  application  of 
their  rule.  To  use  the  words  of  Enders'  Case,  '*What  is 
the  degree  of  promptness  that  must  be  exercised  f  Speaking 
concretely,  is  defendant  negligent  merely  because  he  does  not 
file  petition  to  remove  for  thirteen  days  after  he  has  con- 
structive notice  that  he  has  the  right  to  remove,  though  he 
files  as  soon  as  he  has  actual  notice  of  such  right  t 

In  Jameson  v.  Rixey,  26  S.  E.  (Va.)  862,  right  column, 
in  which,  as  will  presently  appear,  there  was  unquestioned 
constructive  notice,  it  is  said  to  be  elementary  doctrine  that 
laches  cannot  be  imputed  to  one  who  is  ignorant  of  his  rights. 
The  rule,  upon  which  much  stress  is  laid — that  a  party  prop- 
erly brought  into  court  is  chargeable  with  notice  of  all  subse- 
quent steps  taken  in  the  case  down  to  and  including  the  judg- 
ment, although  he  does  not  in  fact  appear,  and  has  no  actual 
notice  thereof — ^is  a  general  rule.    29  Cyc.  p.  1116  (B).    It 
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was  undoubtedly  not  ignored  in  the  Jameson  Case,  supra. 
But,  notwithstanding  its  existence;  the  plaintiff  in  that  suit 
was  held  not  ^ilty  of  laches  for  delaying  the  assertion  of  a 
decree  twenty  years,  she  having  brought  the  suit  within  two 
years  after  learning  of  her  lien  by  having  occasion  to  examine 
the  record  in  the  suit  in  which  said  decree  had  been  entered 
in  her  favor. 

To  a  certainty,  the  rule  that  a  suitor  is  charged  with  con- 
structive notice  of  the  steps  taken  in  his  suit  is  not  better 
established  than  that  rule  which  charges  all  men  with  having 
knowledge  of  the  law.  Yet  a  plaintiff  has  been  allowed  to 
withdraw  a  pleading  filed  by  him  in  Federal  court,  to  which 
the  suit  had  been  removed,  and  to  file  motion  to  remand,  where 
it  was  made  to  appear  that  he  had  pleaded,  and  failed  to 
move  for  remand,  because  he  was  ignorant  of  a  certain  con- 
struction of  the  removal  statute  on  the  part  of  the  Supreme 
Court  See  Cdttins  v,  Stoit,  76  Fed.  (Conn.)  613,  approved 
in  Black's  Dillon  on  Removal,  Sec.  154. 

Fogarty  v.  Railway,  121  Fed.  (Cal.)  941,  is,  in  our 
opinion,  substantially  in  point  There,  the  plaintiff  notified 
defendant  on  February  7th  that  on  that  day  he  would  move 
to  set  the  case  for  trial.  Plaintiff  appeared  and  moved  the 
dismissal  of  the  action  against  one  Nelson,  whom  plaintiff  had 
joined  as  a  defendant  with  the  defendant  railway  company. 
On  this  7th  day  of  February,  dismissal  as  against  Nelson  was 
granted  by  an  order  entered  in  the  minutes,  and  thus  a  re- 
movable suit  created.  The  defendant  company  was  unrepre- 
sented on  that  occasion,  ''and,  so  far  as  the  record  shows,  was 
at  no  time  notified  of  the  dismissal  of  the  action  as  against 
its  co-defend€tnt  Nelson."  Thereafter,  the  defendant  com- 
pany presented  petition  and  bond  for  removal.  The  time  of 
this  presentation  does  not  appear  in  the  record.  Nor  does  it 
appear  when  this  defendant  first  learned  of  the  dismissal  of 
the  action  as  to  Nelson.  While,  aa  said,  it  does  not  appear 
just  when  the  petition  and  bond  were  filed,  it  does  appear 
that  the  motion  to  remove  was  granted  on  February  26th, 
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twenty-one  days  after  the  entry  of  order  dismissing  the  action 
against  Nelson.  On  motion  to  remand,  it  was  held  that  the 
application  to  remove  was  made  within  a  reasonable  time  after 
the  right  of  removal  arose.  Clearly,  this  decision  does  not 
adopt  the  view  of  the  appellee  as  to  the  effect  of  constructive 
notice.  It  is  safe  to  assume  that  the  Federal  court  passing 
upon  Fogarty's  Case  did  not  act  in  ignorance  of  the  general 
rule  affecting  the  suitor  with  notice  of  the  steps  taken  in  his 
suit  Nor  may  it  well  be  claimed  that  an  order  of  dismissal 
entered  in  the  minutes,  and  creating  a  removable  suit,  did  not 
impart  constructive  notice  as  effectively  as  the  filing  of  an 
amendment  to  a  petition.  We  think  the  Fogarty  Case  pro- 
ceeds upon  sound  lines  in  the  treatment  of  the  effect  of  con- 
structive notice  as  bearing  on  laches. 

III.  Something  is  claimed  for  the  fact  that  defendant 
filed  an  amendment  to  its  answer  on  November  12th — eight 
days  after  plaintiff  filed  amendment  to  petition,  and  five  days 

before  defendant  filed  petition  for  removal. 
^*  cAU8B8Y*waiv-    This  amendment  to  answer  was  not  in  re- 

remoye'lknowf-   sponse  to  plaintiff's  amendment  to  petition. 

ti^fl :  ne^^s-      It  was  a  mere  amplification  of  the  general 

Blty  for. 

denial,  in  that  it  set  out  some  reasons  why 
defendant  was  not  liable.  It  was  filed  in  ignorance  that  plain- 
tiff had  amended  his  petition.  The  amendment  itself  was 
never  answered.  We  think  this  point  is  disposed  of  by  what 
we  have  said  in  division  II.  If  being  in  fact  without  knowl- 
edge that  plaintiff  had  filed  an  amendment  precludes  laches 
until  such  knowledge  is,  in  reason,  obtained,  no  right  to  re- 
move can  well  have  been  waived  by  filing  a  pleading  in  igno- 
rance of  plaintiff's  amendment  A  similar  point  arose  in  the 
Fogarty  Case,  supra.  The  attorney  for  defendant  had  un- 
successfully applied  for  a  change  in  the  time  of  trial  fixed, 
and  it  was  there  said :  ''As  no  notice  of  the  dismissal  appears 
to  have  been  given  and  the  request  for  change  of  time  of  trial 
was,  so  far  as  appears,  made  in  ignorance  that  the  right  to 
remove  had  come  into  existence,  there  was  no  waiver  of  the 
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right  to  remove  by  its  verbal  application  for  a  change  of 
time." 

lY.  It  is  suggested,  in  a  way,  that  the  application  came 
too  late  in  any  event,  because  it  was  not  made  until  after  the 
trial  of  the  instant  case  had  been  begun.    We  are  not  pre- 
pared to  hold  that  the  mere  fact  of  not  filing 

6.  Rbmoyal  of 

CADBB8 :  a  petition  for  removal  until  after  trial  in  the 

laches :  flltng  ^ 

?ommencement    ®^^^  court  is  beguu  would  neccssarily  estab- 
of  trial.  jjgjj  laches.    The  right  to  remove  after  amend- 

ment creates  a  removable  suit  rests  upon  estoppel  by  conduct 
of  plaintiff  which  prevents  his  insistence  upon  the  time  rule 
which  would  apply  if  such  a  suit  had  been  created  by  the 
original  petition.  Consequently,  if  any  act  of  plaintiff  delays 
filing  petition  for  removal  past  the  beginning  of  trial,  he 
would  be  as  much  estopped  to  urge  this  delay  as  any  other 
for  which  he  was  blamable.  No  such  time  limit  as  this  can 
be  established  as  matter  of  law.    Passing  that,  this  record 

e.  appkal  and  ^*^  ^  s^^^  *^^^  *^^  *^*^  ^^  begun  when 
S-aS'of^ec-  the  removal  petition  was  filed.  There  is  no 
allegation^"  ^  evidence  of  this  except  an  affidavit  by  coun- 
oTer^  affldiiTit  scl  f or  plaintiff  which  states,  as  a  conclusion, 
that  the  filing  was  not  had  until  after  trial  had  begun.  This, 
however,  is  weakened  because  of  the  accompanying  state- 
ment of  fact  that  the  petition  was  filed  ''when  the  cause  had 
proceeded  to  trial  and  the  work  of  empaneling  a  jury  was 
about  to  begin."  It  is  difficult  to  apprehend  just  how  the 
trial  had  been  begun  at  a  stage  of  the  case  when  the  empanel- 
ing of  the  jury  **was  about  to  begin."  At  any  rate,  the  ut- 
most this  comes  to  is  a  showing  by  the  abstract  that  counsel 
made  such  affidavit.  The  abstract,  which  is  not  challenged  in 
any  way,  recites  that  defendant  filed  the  petition  on  Novem- 
ber 17th,  that  the  court  overruled  it,  and  that  ''thereupon  this 
cause  was  called  for  trial  on  the  17th  of  November,  1913." 
The  making  of  affidavit  by  counsel  to  the  effect  stated  cannot 
overthrow  the  record  as  thus  made  by  the  abstract,  which 
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establishes  that  trial  was  begun  after  the  application  to  re- 
move had  been  denied. 

V.  The  epigrammatic  statement  that  if  constractiYe 
knowledge  "is  not  knowledge  for  a  period  of  seventeen  dajrs 
it  would  not  be  knowledge  for  any  period"  has  two  edges. 
It  may  mean  that  one  minute  of  constructive  notice  is  as 
potent  as  many  days  of  such  notice,  or  that  one  may  be 
negligent  by  waiting  too  long  in  getting  actual  knowledge 
of  a  record  which  imparts  notice  by  construction.  The  first 
interpretation  furnishes  a  strong  argument  against  appellee. 
When  no  plea  is  necessary,  the  statute  which  requires  plea  to 
be  made  by,  and  therefore  gives  time  to  plead  until,  the 
morning  after  that  is  filed  which  is  to  be  pleaded  to,  does  not 
govern.  Therefore,  a  single  minute  of  constructive  notice 
will  initiate  negligence,  and  there  would  result  the  unthink- 
able requirement  that  defendant  must  mount  guard  in  the 
court  room  and  clerk's  ofSce  during  every  moment  they  re- 
main open,  so  that  he  may  not  sin  away  the  right  to  remove 
by  failing  to  act  instantaneously  upon  the  filing  of  an  amend- 
ment which  creates  a  removable  suit. 

The  other  interpretation  to  which  the  words  of  appellee 
are  susceptible  asserts  rightly  that  one  may  be  negligent  by 
delaying  action  until  he  has  actual  knowledge  of  a  record 
which  makes  action  due.  Our  holding  that  mere  constructive 
knowledge  is  not  enough  to  establish  negligence  does  not  re- 
lieve the  party  who  remains  ignorant  of  the  record  because 
he  fails  to  exercise  the  diligence  required  by  ordinary  care 
and  prudence.  One  may  be  guilty  of  inexcusable  neglect  in 
proceeding  on  the  erroneous  theory  that  a  judgment  against 
him  is  based  on  a  return  of  personal  service,  when  the  return 
shows  substituted  service,  and  there  is  no  excuse  for  the 
failure  to  examine  the  return,  Myrick  v.  Edmundson,  2 
Minn.  259.  It  is  held  in  Teall  v.  Slaven,  40  Fed.  (Gal.)  774- 
780,  that  where  a  deed,  alleged  to  be  fraudulent,  bears  evi- 
dence of  fraud  upon  its  face,  and  has  been  of  record  for 
thirty  years,  it  affords  just  as  strong  evidence  of  fraud  to 


268  Market  v.  Railway  Co.  [171  Iowa 

the  parties  defrauded  as  it  does  to  subsequent  purchasers, 
although  statutory  constructive  notice  operates  as  to  such  pur- 
chasers only.  While  the  rights  of  the  defrauded  ones  are 
not  affected  by  constructive  notice,  they  are  affected  by  lack 
of  diligence  ''in  asserting  their  rights  and  pursuing  their 
remedies.'* 

So  we  reach  the  pivotal  question :  Is  there  anything  in 
this  record  which  justifies  a  finding  that  defendant  was  negli- 
gent in  failing  to  learn  the  state  of  the  record  earlier  than 

it  didt     Of  course,  the  exercise  of  absolute 

^"  cAusBfiK'neKii-    diligence  and  care,  mounting  guard  in  the 

SemandUiff  re-    Way  before  pointed  out,  would  have  advised 

able  failure  to    of  the  filing  ou  the  instant  of  the  filing.    But 

learn  facts. 

negligence  in  law  is  not  made  out  by  failure 
to  employ  absolute  care.  The  erection  of  high  walls  on  both 
sides  of  a  railroad  track  and  employing  effective  guards  at 
every  crossing  would  practically  prevent  the  injuring  of  tres- 
passers. But  the  absence  of  such  walls  and  guards  does  not 
establish  actionable  negligence.  And  the  law  of  negligence  is, 
for  all  practical  purposes,  a  set  of  rules  defining  how  far 
absolute  care  may  be  departed  from,  without  liability.  Negli- 
gence is  not  failure  to  do  all  possible,  but  failure  to  do  what 
ordinary  prudence  dictates — and  this  is  the  standard  which 
defendant  must  meet.  In  taking  no  steps  to  learn  of  this 
filing,  did  it  fail  to  do  what  persons  of  ordinary  prudence 
should  and  would  have  done  in  the  circumstances  f  In  the 
general  sense,  that  it  would  be  bound  by  amendments  made 
whether  it  had  actual  knowledge  of  them  or  not,  defendant 
was  bound  to  ascertain  what  amendments  were  filed ;  but  it 
was  not  negligent  for  failing  to  look  out  for  amendments 
which  it  had  reasonable  cause  to  believe  would  not  be  filed. 
So,  for  instance,  and  despite  constructive  notice  and  the 
absence  of  requirement  to  give  actual  notice  of  filing,  it  would 
not  be  negligence  to  get  no  knowledge  of  an  amendment,  had 
there  been  stipulation  that  none  should  be  filed.  Though  the 
party  is  affected  with  notice  of  all  done  up  to  final  judgment, 
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we  have  always  annulled  a  change  in  an  announced  ruling 
made  without  actual  notice.  To  make  negligence,  here,  de- 
fendant should  (1)  have  been  in  reason  bound  to  anticipate 
amendment  as  to  amount  of  recovery,  or  (2)  have  anticipated 
what,  in  a  sense,  is  a  fraud. 

Some  time  in  August,  plaintiff,  apparently  knowing 
all  the  injuries  he  had  sustained,  filed  a  demand  for  three 
thousand  dollars,  exactly  the  highest  amount  that  would  avoid 
removal.  We  do  not  say  that  such  was  the  purpose  of  fixing 
the  ad  cUminum,  but  may  properly  say,  as  bearing  upon  the 
diligence  of  defendant,  that  the  amount  of  damages  sought  to 
be  recovered  in  tort  cases  is  often  limited  so  that  th^re  may 
not  be  a  removal  to  the  Federal  court,  and  that  defendant  here 
might  not  unreasonably  assume  that  the  one  thing  plaintiff 
would  never  do  would  be  to  amend  himself  into  a  removable 
suit.  We  have  held  that,  though  a  newspaper  publication 
complies  literally  with  the  statute,  yet,  if  publication  be  made 
in  an  obscure  paper  in  the  hope  that  the  defendant  will  not 
see  the  notice,  this  amounts  to  a  fraud,  although  the  letter 
of  the  statute  has  been  complied  with.  So,  if  this  plaintiff, 
indulging  in  a  literal  compliance  with  the  statute,  deliberately 
filed  this  amendment  without  giving  actual  notice,  in  the 
belief  that  defendant  had  reason  to  think  none  such  would  be 
filed,  and  with  intent  to  keep  defendant  from  being  advised 
of  the  filing  until  it  was  too  late,  this,  too,  within  the  analogy 
of  the  aforementioned  method  of  notice  by  publication,  would 
operate  as  a  fraud,  although  the  filing  did,  for  some  purposes, 
give  constructive  notice.  We  do  not  say  that  plaintiff  was 
actuated  by  any  such  motive,  but  wish  to  make  clear  that 
defendant  should  not  be  held  to  be  negligent  because  it  took 
no  precautions  to  guard  against  filing  with  such  motive.  It 
does  not  lie  in  the  mouth  of  plaintiff  to  say  that  defendant 
was  guilty  of  laches  because  it  refused  to  suspect  the  possi- 
bility of  plaintiff's  being  guilty  of  fraudulent  practices. 

We  are  of  opinion  that,  if  the  filing  of  plaintiff's  amend- 
ment did  give  constructive  notice,  it  was  not  here  the  equiva- 
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lent  of  actual  notice;  that  constmctive  notice  alone  will  not 
baae  negligence  for  failure  to  act  upon  snich  notice,  and  that 
the  defendant  was  not  negligent  in  obtaining  actual  notice. 
It  follows  that  there  was  no  unreasonable  delay  in  the  filing 
of  petition  and  bond  for  removal,  and  that  the  trial  court 
erred  in  overruling  said  petition.  The  judgment  appealed 
from  is  reversed,  and  the  order  overruling  the  application  to 
remove  is  annulled  and  reversed.  The  district  court  of  Iowa, 
in  and  for  Dallas  county,  has  lost  jurisdiction  of  this  cause, 
and  will  proceed  therein  no  further,  save  to  grant  the  removal 
as  prayed,  for  which  purpose  the  cause  is  remanded. — Re- 
versed and  Remanded. 

Deemeb,  C.  J,,  Ladd  and  Qaynob,  JJ.,  concur. 


Q.  N.  MUiLEB,  Appellee,  v.  Harrison  County,  Iowa, 

Appellant. 

APPEAIi  AND  iSbBOB:     Predicating  Error  on  Invited  Action  of 

1  Oourt.  One  may  not  invite  the  court  to  proceed  on  a  certain 
theory  and  then,  after  the  court  has  accepted  the  invitation  and 
acted,  predicate  error  thereon. 

PBINCIPLE  APPLIED:  Plaintiff,  in  a  buggy,  was  driving 
down  hill.  The  neckyoke  broke,  the  tongue  feU,  the  buggy 
crowded  upon  the  horses,  the  team  became  frightened,  ran  away, 
went  upon  the  graded  approach  to  a  bridge,  the  buggy  swerved, 
went  off  the  grade,  barely  missing  the  bridge,  and  plaintiff  was 
injured.  The  bridge  had  been  constructed  narrower  than  the  law 
commanded.  Whether  this  negligence  was  the  proximate  cause  of 
the  injury  was  problematical,  but  defendant  asked  the  court  to 
instruct  the  jury  to  pass  upon  the  question  whether  the  narrowness 
of  the  bridge  was  the  proximofte  cause  of  the  injury.  The  court 
complied  with  the  request.  The  jury  found  in  the  affirmative. 
Seldf  the  defendant  could  not  predicate  error  on  such  action 
of  the  court. 

BSIDOES:     Approaches— Failure  to  Maintain  Barrier— Neglig«nce. 

2  The  failure  to  maintain  a  railing  or  barrier  along  the  approach 
to  a  bridge  may  constitute  negligence.    Much  depends  on  whether 
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the  sitoation  is  such  as  to  indicate  danger  of  being  precipitated 
over  the  embankment  without  such  barrier. 

EVIDEKCaS:    Expert  Opinion— Suitablenees  of  Keckyoke.    A  black- 

3  smith,  shown  to  be  qualified,  may  properly  testify  that  a  certain 
neckyoke  was  suitable  for  the  use  to  which  it  was  being  put 
and  was  the  best  made. 

EVIDENOE:     Expert  Opinion— PhystrliMifl    Probable  Semilt  of  Ib^ 

4  juries.  A  physician  who  has  personally  examined  and  treated  an 
injured  person  may  give  an  opinion  as  to  what  will  be  the  nat- 
ural and  probable  result  of  the  injuries. 

IBIAL:     Instmctlons-— Basis,  Snfflclency  of.    Where  there  was  evi- 

5  dence  tending  to  show  that  an  injured  party  had  acknowledged 
having  an  insecure  neckyoke  and  had  used  it  on  the  occasion 
when  he  was  injured,  held,  the  record  justified  an  instruction  to 
the  jury  to  determine  whether  the  acknowledgment  had  reference 
to  the  neckyoke  used  on  the  occasion  when  the  party  was  injured 
or  to  some  other  neckyoke. 

Appeal  from  Crawford  District  Court. — Hon.  M.  E. 

Hutchison,  Judge. 

Tuesday,  September  21, 1915. 

Action  for  damages  alleged  to  have  been  caused  by  a 
defective  bridge  and  want  of  railing  resulted  in  judgment 
against  the  defendant,  from  which  it  appeals. — Affirmed, 

C.  W,  Kellogg,  Dewell  <&  McLaughlin^  and  Sims  cfe 
Kuehrde,  for  appellant. 

H.  L.  Robertson  and  Harding  &  Kahler,  for  appellee. 

Ladd,  J. — The  highway  extended  east  and  west  over  a 
creek  or  stream,  over  which  was  erected  a  county  bridge  54 
feet  in  length.  The  plaintiff  resided  at  the  top  of  the  hill 
about  200  yards  west  of  the  bridge.  There  was  a  gradual 
5  per  cent,  descent  in  the  highway  towards  the  bridge. 

In  the  evening  of  January  17,  1913,  plaintiff,  with  his 
team  and  buggy,  accompanied  by  his  wife,  started  for  Wood- 
bine ;  and  upon  reaching  the  road  the  neckyoke  broke  and  let 
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the  tongue  fall  to  the  ground.  The  plaintiff  attempted  to  stop  . 
the  horses,  but  the  baggy  running  against  them  started 
them,  and  as  they  went  towards  the  bridge  this  was  repeated 
several  times.  According  to  plaintiff's  testimony,  when  near 
the  west  end  of  the  bridge  the  tongue  and  buggy  turned  to  the 
north,  going  down  a  high  embankment  to  the  creek  below, 
injuring  the  plaintiff,  while  the  team  went  on  the  bridge  and 
stopped.  The  petition  alleges  that  plaintiff  was  without  fault, 
and  that  defendant  was  negligent,  (a)  in  constructing  and 
maintaining  the  bridge  and  approach  too  narrow,  that  is,  13 
feet  6  inches  wide,  and  (b)  in  omitting  to  place  railings  or 
guards  along  the  approach  so  as  to  protect  travelers  against 
the  danger  in  its  use  as  well  as  that  of  the  bridge.  Appellant 
contends  that  the  evidence  was  insuflScient  to  carry  the  last 
two  issues  to  the  jury. 

I.  The  bridge  at  the  west  end  was  13  feet,  6  inches  wide 
and  the  top  of  the  fill,  11  feet  and  10  inches  wide.  This  fill 
was  about  30  inches  above  the  natural  surface  of  the  ground 
and  extended  westerly  34  feet  from  the  bridge.  The  end  of 
the  bridge  was  set  back  on  the  bank  somewhat  and  rested  on 
mud  sills,  consisting  of  four  planks.  From  the  northwest 
eomer  of  the  bridge,  the  ground,  for  about  5  feet  and  to  the 
bank,  was  nearly  level,  and  from  there  on,  the  fall  was  abrupt 
down  to  the  stream,  many  feet.  There  was  a  tree  about  6  feet 
north  of  this  comer  of  the  bridge,  and  the  fill  next  the  bridge 
began  to  slope  from  about  18  inches  south  of  the  north  edge  of 
the  bridge.  The  testimony  in  behalf  of  plaintiff  tended  to 
prove  that  the  tongue  of  the  buggy  did  not  turn  off  the 
approach  until  it  was  very  near  the  bridge, — one  witness  esti« 
mated  the  distance  as  low  as  a  foot, — and  that  the  right  wheel 
of  the  buggy  passed  not  farther  than  15  to  18  inches  north 
of  the  northwest  comer  of  the  bridge.  The  evidence  of  the 
defendant  tended  to  show  that  the  buggy  must  have  left  the 
grade  farther  to  the  west ;  but  the  jury  might  have  found  the 
facts  to  have  been  as  recited,  and  if  so,  that,  had  the  bridge 
been  of  the  width  exacted  by  statute,  the  tongue  might  not 


Sept  1915]       MiLLEB  V.  Harbison  County.  273 

have  left  the  grade  as  it  did,  and  that  the  buggy  would  have 
caught  on  the  bridge  railing  and,  in  view  of  the  nature  of 
the  ground  and  the  location  of  the  tree,  that  the  injury  might 
have  been  averted. 

It  is  argued  that  even  if  the  wheel  would  have  caught 
the  railing,  the  probability  of  plaintiff's  not  being  thrown  on 
the  ice  below  is  remote  and  conjectural,  and  therefore  ought 

not  to  have  been  left  to  the  jury.    Of  course, 

^'  m^\  p^r^i-     the  defendant  was  negligent  in  that  the  board 

on  fnvued '^ac-    of  supcrvisors  in  1903  constructed  the  bridge 

in  utter  disregard  of  the  requirement  of  law 
that  it  be  at  least  16  feet  wide,  but  this  does  not  aid  in  ascer- 
taining whether  such  negligence  was  the  proximate  cause  of 
the  injury.  Had  the  defendant  consistently  insisted  upon 
the  position  now  being  taken,  we  should  have  experienced 
much  difficulty  in  determining  the  issue;  but  at  the  trial  it 
requested  at  least  two  instructions,  submitting  the  issue  to  the 
jury.  We  quote  from  the  last,  which,  in  substance,  was  in- 
corporated in  instructions  given  by  the  court: 

**But  you  are  instructed  that  the  burden  is  upon  the 
plaintiff  to  show,  not  only  that  the  bridge  in  question  was 
less  than  sixteen  feet  in  width,  but  that  if  the  bridge  had 
been  in  fact  sixteen  feet  in  width,  not  only  would  the  right 
fore  wheel  of  plaintiff's  buggy  have  caught  on  the  same,  but 
also  if  it  had  so  caught  on  or  struck  said  northwest  comer 
of  the  bridge  the  accident  would  have  been  averted  and  the 
plaintiff  would  have  escaped  injury.  In  other  words,  as  else- 
where in  these  instructions  explained,  unless  the  plaintiff 
shows  by  a  fair  preponderance  of  the  evidence  that  the  fact, 
if  it  be  a  fact,  that  the  bridge  was  less  than  sixteen  feet  in 
width,  was  one  of  the  contributing  causes  to  the  accident 
and  injury  of  the  plaintiff,  there  can  be  no  recovery  by  the 
plaintiff." 

Having  induced  the  court  by  requested  instructions  to 
submit  the  issue  to  the  jury,  or  thereby  indicating  its  acqui- 

VOL.  171  lA.-— 18 
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escence  therein,  a  party  cannot  thereafter  raise  objections  to 
the  action  of  the  court  in  adopting  what  he  has  proposed. 
Lighi  v.  Railway,  93  Iowa  83;  Spicer  v.  Webster  CUy,  118 
Iowa  561 ;  Campbell  v.  Ormsby,  65  Iowa  518 ;  Hahn  v.  Miller, 
60  Iowa  96;  Fenner  v.  Crips  Bros.,  109  Iowa  455. 

II.  There  appears  to  have  been  an  adequate  railing  on 
the  bridge,  and  the  court  submitted  to  the  jury  whether,  in 
the  exercise  of  reasonable  diligence  and  care,  the  officers  of 

the  defendant  should  have  placed  a  barrier  or 

2.  Bbidgbs:  ,      ,  ,  i  «         n 

aporoachw:       guard  along  the  approach.     Appellant  con- 
maintain  bar-     tends  that  the  evidence  was  not  such  as  to 

ner :  negli- 

*^*^*  raise  this  issue.    It  will  be  recalled  that  the 

approach  was  down  a  steep  hiU;  that  immediately  west  of 
the  bridge  the  grade  had  been  raised  considerably  above  the 
surface;  that  a  ditch  had  been  washed  on  the  north  side  of 
the  grade;  and  that  the  bank  of  the  stream  was  rough  and 
steep  and  extended  in  a  northwesterly  direction  very  near  the 
comer  of  the  bridge.  In  the  event  of  any  mishap  with  vehicle 
or  team  in  passing  on  the  grade  or  otherwise,  which  might 
turn  the  traveler  from  the  beaten  track,  the  situation  was 
such  as  to  indicate  danger  of  being  precipitated  over  the  em- 
bankment. This  could  have  been  guarded  against  by  a  barrier 
or  guard  at  small  expense,  extending  but  a  short  distance, 
and  we  are  of  the  opinion  that  it  was  for  the  jury  to  say 
whether  the  defendant,  through  its  officers,  in  the  exercise 
of  reasonable  care  for  the  protection  of  travelers  making  use 
of  the  highway,  ought  to  have  constructed  such  guard  rail  or 
barrier  along  the  approach.  Though  the  danger  to  be  guarded 
against  was  the  abrupt  descent  from  the  embankment,  the 
court  rightly  advised  the  jury  that  the  defendant  was  under 
no  obligation  to  extend  a  railing  along  the  stream.  Such,  of 
course,  might  have  obviated  the  necessity  of  a  guard  rail  along 
the  fill,  but  it  was  the  approach  to  the  bridge  along  which 
the  defendant  was  bound  to  protect  travelers  against  dangers 
incident  to  leaving  such  approach,  if  such  protection  was  re- 
quired.   We  are  of  the  opinion  that  the  issue  was  rightly 
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sabmitted  to  the  jury,  and  it  was  for  that  body  to  say  not 
only  whether  there  should  have  been  a  barrier,  but  whether, 
had  there  been  such,  the  injury  to  plaintiff  would  have  been 
averted. 

III.  The  occupation  of  the  plaintiff  was  that  of  farmer 
and  blacksmith.  He  testified  that  he  had  bought  the  neckyoke 
which  gave  way  about  a  year  before,  that  the  center  fastening 
«   ^  was  a  ring  with  a  swivel  bar  and  a  bar  under- 

3.  Btidbkcb:  ex-  '^ 

SoftobfinoM^of    ^^^-^J  ^^^  ^®  ^^  b^®^  repairing  neckyokes 
neckyoke.  |^^  using  them  for  15  or  20  years  and  was 

familiar  with  the  different  kinds;  and  he  was  then  asked: 
''What  do  you  say,  Mr.  Miller,  the  fact  is  as  to  that  being  one 
of  the  best  and  safest  and  latest  kinds  of  neckyokes  in  use  in 
that  part  of  the  country  at  that  timet"  An  objection  as  call- 
ing for  a  conclusion  of  a  witness  was  overruled,  and  the  wit- 
ness answered :  ' 'To  my  judgment  they  are  the  best  neckyokes 
that  is  made  in  these  later  days.  It  is  the  best  attachment  to 
the  tongue."  The  witness  had  qualified  as  an  expert,  and 
though  the  question  was  perhaps  £k>mewhat  extreme,  his  answer 
indicated  that  the  witness  had  reference  to  the  kind  or  class  of 
neckyokes  and  the  attachment  thereto.  Whether  it  was  suit- 
able for  the  purpose  and  such  as  was  being  used  was  clearly 
competent,  and  there  was  no  error  in  the  ruling. 

rV.  Dr.  W.  S.  Payne  treated  the  plaintiff  during  his 
sickness,  and  testified  that  he  had  two  ribs,  on  the  left  side, 
fractured,  a  laceration  of  the  ligaments  of  the  back,  and  a 

contusion   of   the   abdomen,    and  was   then 

**  SS^otSiod^'    asked,  "What  would  be  the  natural  and  prob- 

probabie^resuit    able  rcsult  of  an  injury  of  that  kind  to  the 

rib  that  you  have  described!"  This  was 
objected  to  as  calling  for  a  conclusion  and  not  being  the  sub- 
ject of  expert  testimony ;  also  that  it  called  for  the  fact  and 
not  the  present  condition,  and  was  not  confined  to  the  case  in 
question.  The  objection  was  overruled ;  and  the  witness  testi- 
fied that,  "Ordinarily,  those  ribs  will  unite  and  become  strong. 
.    •    .    In  many  cases  the  end  of  the  rib  might  have  pressed 


276  Miller  v.  Harrison  County.         [171  Iowa 

the  pleura,  causing  pleurisy,  and  after  the  pleurisy  had  sub- 
sided might  have  caused  adhesion  of  the  pleura  that  would 
give  him  some  trouble  in  the  future."  There  was  no  error. 
The  witness  was  testifying  as  an  expert  and  therefore  might 
express  his  opinions,  and  moreover  it  was  competent  for  him 
to  testify  as  to  the  probable  future  condition  of  the  patient 
in  consequence  of  the  injuries  received.  The  inquiry  was  con- 
fined to  the  case,  inasmuch  as  he  was  telling  the  probable 
consequences  of  injuries  of  that  kind.  The  authorities  sup- 
porting the  proposition  are  too  numerous  for  citation. 

One  Bamum  testified  that  he  reached  Miller  shortly  after 
the  accident,  when  the  latter  said,  ''If  the  old  neckyoke  hadn't 
broke  it  would  not  have  happened,"  and  that  Bamum  re- 
sponded, ' '  I  told  you  last  spring  that  you  was 
^'  SnaVbaSsr^"  using  that  too  long,"  when  plaintiff  replied 

sufflcleocy  of.        %        t  i  t  t\ 

that  he  ought  to  have  got  a  new  one.  Bamum 
went  on:  ''I  had  seen  that  neckyoke  before  along  the  fore 
part  of  March,  and  had  warned  Miller  that  the  neckyoke 
ought  to  be  discarded,  that  it  was  too  badly  worn  for  use, 
and  Miller  had  said  that  he  was  not  able  to  get  a  new  one." 
Miller  denied  both  conversations  entirely,  and  testified  that 
he  bought  a  new  neckyoke  about  a  year  before  the  accident. 
The  court,  among  other  things,  instructed  that  the  jury  might 
take  into  consideration  the  conversation  had,  if  any,  between 
plaintiff  and  Bamum,  and  whether  ''the  plaintiff  had  reason- 
able grounds  to  believe  that  said  neckyoke  was  in  an  unsafe 
condition,  and  whether  the  talk,  if  any,  between  said  Albert 
Bamum  and  the  plaintiff  had  reference  to  the  neckyoke  used 
by  the  plaintiff  at  the  time  of  the  accident,  or  whether  it  had 
reference  to  some  other  neckyoke."  Appellant  excepts  to 
this  instruction  on  the  ground  that  there  was  no  evidence 
that  any  neckyoke  other  than  the  one  used  at  the  accident 
was  referred  to.  As  Bamum  described  the  neckyoke  as  one 
very  old  and  nearly  worn  out,  and  the  plaintiff  testified  that 
he  was  using  a  neckyoke  purchased  a  year  previous,  which 
was  in  good  condition,  the  jury  might  have  inferred  that 
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they  were  talking  about  different  neckyokes,  and  therefore 
there  was  no  error  in  the  instruction.  Some  other  matters  are 
discussed,  but  they  do  not  require  further  attention,  and  the 
judgment  is — Affirmed. 

Deemeb,  C.  J.,  Qaynobi  and  Saungeb,  JJ.,  concur. 


Sarah  Whitman,  Appellant,  v.  Chicago,  Great  Western 

Railway  Company,  Appellee. 

TBIAL:    Instrnctioiis— Inyading  ProYince  of  Jury— NegUgence.    The 

1  court  must  not,  in  its  instructions,  even  inferentiaUy,  invade  the 
province  of  the  jury.  So  held  vrhere  the  court,  by  inference  at 
least,  told  the  jury  that  the  actions  of  an  injured  person,  in  view 
of  certain  knowledge,  and  the  failure  to  do  certain  things,  con- 
stituted negligence. 

PEINCIPLE  APPLIED:  Plaintiff  was  injured  by  falling  down 
the  steps  leading  from  a  railway  depot.  On  the  question  of  negli- 
gence, the  court  instructed  (italics  are  ours):  ''In  determining 
whether  or  not  the  plaintiff  exercised  such  reasonable  and  ordi- 
nary care,  it  is  proper  for  you  to  consider  the  number  of  times 
plaintiff  had  passed  over  the  steps  in  question;  that  she  knew  the 
steps  were  there;  that  she  knew  it  was  so  dark  she  could  not  see 
the  steps  and  as  bearing  on  that  question  you  may  also  consider 
whether  or  not  the  plaintiff  took  hold  of  the  door  jamb,  or  asked 
for  lights,  or  took  any  other  rectaondble  precautions  and  care  for 
her  own  safety,  *  *  Held  error,  under  above  rule. 

TBIAL:    Instructloiifl— Undue  Emphasis  on  Evidence— Biased  Bedtal 

2  of  Facts.  It  is  reversible  error  for  the  court  in  its  instructions  to 
unduly  emphasize  the  facts  and  circumstances  which  tend  to  dis- 
parage plaintiff's  theory,  while  at  the  same  time  giving  undue 
prominence  to  the  facts  and  circumstances  which  tend  to  exculpate 
defendant.  The  practice  of  reciting  evidentiary  facts  is  con- 
demned, generally. 

MEOLiaENCE:   Oare  of  Premiaoo    Duty  to  Non-trespasser— <Jomnion 

3  Carrier.  One  who,  expressly  or  impliedly,  invites  people  to  come 
upon  his  premises  must  keep  them  in  a  reasonably  safe  condition, 
irrespective  of  his  own  convenience.  So  held  where  a  former 
passenger,  with  the  consent  of  the  railway  company,  was  wait- 
ing at  a  depot  for  a  conveyance,  and  was  injured  by  reason  of  a 
defect  in  the  building. 
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Appeal  from  Bremer  District  Court. — ^Hon.  C.  H.  Kelley, 

Judge. 

Tuesday^  September  21, 1915. 

Action  for  personal  injury.  Opinion  states  the  facts. — 
Reversed, 

Soger  &  Sweet,  for  appellant. 

Hagemann  &  Farwell  and  Carr,  Carr  &  Evans,  for 
appellee. 

Gaynor,  J. — ^This  is  an  action  to  recover  for  personal 
injuries  wiiich  the  plaintiff  claims  she  sustained  in  attempting 
to  pass  from  defendant's  waiting  room  on  the  evening  of 
September  18,  1910.  It  appears  that  the  plaintiff  was  a  pas- 
senger on  defendant's  railway  from  Waverly  to  the  town  of 
Tripoli,  Bremer  county,  Iowa ;  that  she  arrived  at  the  town  of 
Tripoli  in  the  evening;  went  immediately  from  the  train  to 
the  station  house  for  the  purpose  of  awaiting  the  coming  of 
her  husband.  After  waiting  a  short  time  at  the  station  house, 
in  the  waiting  room,  it  became  dark.  No  lights  were  in  the 
waiting  room,  or  about  the  station  house,  except  one  in  the 
ticket  office,  where  the  station  agent  was  at  work.  When  she 
went  to  the  station  house  to  wait  for  her  husband,  she  asked 
the  ticket  agent,  in  charge  of  the  station,  whether  any  of  her 
people  had  been  in  town  that  day,  and  he  said  they  had,  but 
had  gone  home.  She  asked  him  then  if  she  might  wait  there  in 
the  station  house  and  he  said  '^Tes.  I  am  going  to  supper  and 
will  be  back  in  a  little  while.  You  can  stay  here."  After 
she  had  remained  in  the  station  house  a  short  time,  she  went 
to  the  hotel  to  get  her  grip,  which  someone  had  carried  there. 
She  returned,  however,  with  her  grip  to  the  depot.  When  the 
agent  returned  from  supper,  she  asked  him  if  she  could  use 
the  telephone  to  call  her  husband.  The  agent  told  her  she 
had  better  go  to  the  hotel  and  telephone  from  there;  so  she 
started  to  leave  the  waiting  room  for  that  purpose,  leaving  her 
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grip  behind.  In  passing  out  of  the  door,  she  fell,  and  received 
the  injuries  of  which  she  complains. 

She  testified  that  she  went  to  the  hotel  for  her  grip  before 
the  agent  went  to  supper,  but  after  she  had  asked  him  if 
she  might  remain  in  the  depot.  She  also  testified  that  it  was 
light  when  she  got  back  from  the  hotel ;  that  in  going  to  the 
hotel,  she  departed  and  returned  through  the  same  door  out 
of  which  she  fell.  She  also  testified  that  it  was  dark  when 
she  asked  the  agent  if  she  might  use  his  telephone  to  communi- 
cate with  her  husband.  She  further  testified:  ''When  I 
started  to  the  hotel  to  telephone,  and  at^the  time  I  fell,  it  was 
so  dark  you  couldn't  see  the  steps  or  anything.  Couldn't  see 
the  platform  or  rails";  that  she  was  not  positive  whether  the 
door  was  closed  and  she  opened  it,  but  thinks  it  was  open. 
She  noticed  that  it  was  dark  outside,  and  that  she  couldn't 
see  the  steps.  As  to  her  fall,  her  testimony  is:  ''After  start- 
ing to  go  to  the  hotel,  I  stepped  out  the  door  to  step  down 
and  the  next  thing  I  knew,  I  laid  upon  the  platform."  She 
says  she  noticed  it  was  so  dark  that  she  couldn't  see,  at  the 
time  she  attempted  to  leave  the  waiting  room  and  fell.  There 
were  three  steps  leading  to  the  waiting  room.  She  said  she 
had  the  steps  in  mind  when  she  started  out  to  telephone ;  that 
she  looked  to  see  where  they  were,  but  it  was  so  dark  that 
she  couldn't  see.  She  further  testified:  "I  don't  think  I 
had  hold  of  the  doorway  on  either  side  as  I  went  to  step  out. " 

The  train  on  which  the  plaintiff  arrived  reached  Tripoli 
about  6  o'clock  in  the  evening.  There  was  no  other  train 
scheduled  to  leave  Tripoli  on  that  day  after  6  o'clock.  The 
next  train  was  scheduled  for  7  o'clock  the  next  morning.  No 
train  stopped  at  or  carried  passengers  from  Tripoli  between 
these  hours. 

The  cause  was  tried  to  a  jury  and  a  verdict  rendered  for 
the  defendant  Judgment  being  entered  upon  the  verdict, 
plaintiff  appeals. 

In  view  of  the  fact  tiiat  this  case  must  be  reversed,  we 
have  not  attempted  to  set  out  all  the  evidence,  or  evea  a  sub- 
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stantial  portion  of  the  evidence  that  went  to  make  up  the  case. 

Nor  do  we  assume  to  pass  upon  the  sufiSciency 

^*  SonsVinvadSS  ^^  ^^^  evidence  to  make  a  case  for  or  against 

?ury  "negu-        the  plaintiff.    The  plaintiff  in  her  appeal  com- 

plains  of  the  action  of  the  court  in  the  sub- 
mission of  the  cause  to  the  jury.  We  will  not  attempt  to  set 
out  the  errors  complained  of  in  the  language  of  appellant, 
nor  in  the  order  in  which  they  are  presented  in  appellant's 
brief.  Suffice  it  to  say  that  the  plaintiff  complains  of  the 
instructions  of  the  court  to  the  jury  as  a  whole.  Although 
appellant  has  divided  her  complaint  of  these  instructions  into 
several  parts,  the  objection  urged,  when  concretely  stated,  is 
that  the  court  unduly  emphasized  what  the  court  conceived 
to  be  the  duties  which  the  plaintiff  owed  to  herself  for  her 
own  protection ;  unduly  emphasized  the  things  omitted  by  her 
which  she  might  have  done,  with  the  suggestion  added  that 
the  omitted  things,  if  done,  would  have  prevented  the  acci- 
dent of  which  she  complains.  There  is  no  claim  that  the 
court  did  not  correctly  state  the  law  of  the  case,  but  in  the 
manner  of  stating  it,  the  court  made  prominent  and  gave 
undue  emphasis  to  those  facts  from  which  an  inference  of 
negligence  on  the  part  of  the  plaintiff  might  be  drawn,  and 
omitted  any  suggestion  as  to  facts  quite  as  well  established 
and  as  closely  related  to  plaintiff's  conduct  at  the  time  as 
were  the  facts  set  out  or  referred  to  and  emphasized  in  the 
instructions,  from  which  an  inference  of  due  care  might  be 
drawn. 

Thus  it  is  claimed  that  the  court  in  its  instructions  made 
a  point  to  the  jury  of  the  fact  that  the  plaintiff  failed  to  ask 
for  lights,  while  no  word  was  spoken  to  the  jury  of  the  duty 
of  the  defendant  to  furnish  lights.  The  attention  of  the  jury 
was  especially  directed  to  the  fact  that  the  night  was  dark, 
very  dark;  that  the  plaintiff  knew  it  was  dark,  and  knew 
that  she  could  not  see  the  steps  when  she  attempted  to  pass 
out  the  door.  The  suggested  inference  is  that  she  was  negli- 
gent in  attempting  to  pass  out  the  door  without  asking  for 


Sept.  1915]         Whitman  v.  Railway  Co.  281 

lights,  under  the  conditions  that  attended  her  act.  The  jury's 
attention  was  especially  directed  to  the  fact  that  she  had 
previonsly  passed  over  these  steps  and  through  this  door  when 
it  was  light  and  she  could  see;  that  when  she  attempted  to 
pass  out  the  door  at  the  time  she  fell,  she  failed  to  take  hold 
of  the  door  jamb. 

As  will  be  seen  hereafter,  the  inference  suggested  by  the 
instructions,  as  given,  in  the  manner  in  which  they  were  given, 
was  that  reasonable  care  required  plaintiff  to  ask  for  lights 
before  attempting  to  leave  the  room;  that  a  failure  to  take 
hold  of  the  door  jamb  in  attempting  to  pass  out  of  the  room 
was  an  act  of  carelessness.  It  is  claimed,  in  fact,  that  the 
court  in  its  instructions  called  the  jury's  attention  especially 
to  all  the  points  of  weakness,  if  any  weakness  there  was,  in 
the  plaintiff's  evidence  touching  her  contributory  negligence ; 
while  it  passed  over,  in  general  terms,  the  negligence  of  the 
defendant,  saying  simply,  when  speaking  of  defendant's  duties 
and  the  negligence  charged  against  the  defendant: 

"The  burden  of  proof  is  on  the  plaintiff  to  show  that 
the  defendant  was  negligent  in  respect  to  the  matters  charged, 
or  some  of  them ;  that  negligence  is  the  omission  to  do  some- 
thing which  a  reasonably  prudent  person,  guided  by  these  con- 
siderations which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  reasonably  pru- 
dent person  would  not  do,  under  similar  or  like  circum- 
stances." 

We  are  inclined  to  think  that  there  is  some  justice  in  the 
criticism  urged  against  these  instructions,  though  not  to  the 
extent  urged.  It  has  been  repeatedly  held  by  this  court  that 
it  is  the  duty  of  the  trial  court,  in  its  instructions  to  the  jury, 
to  submit  to  the  jury,  fully  and  fairly  and  impartially,  the 
law  essential  to  a  proper  determination  of  the  rights  of  the 
parties  under  the  record  made.  The  attention  of  the  jury 
should  not  be  drawn  to  nonessential  facts, — ^facts  not  de- 
terminative of  the  rights  of  the  parties.     The  court  should 
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not  emphasize  or  g^ve  iindue  prominence  to  evidentiary  facts, 
the  existence  or  nonexistence  of  which  must  be  settled  by  the 
jury.  See  Campbell  v.  Wheeler,  69  Iowa  588 ;  Doyle  v.  Bruns, 
138  Iowa  439 ;  West  v.  RaHivay  Co.,  77  Iowa  654 ;  Van  Norman 
V.  Modem  Brotherhood,  143  Iowa  536;  McBride  v.  Railway 
Co.,  134  Iowa  398: 

The  court,  in  its  eighth  instruction  to  the  jury,  said : 

''Both  the  plaintiff  and  the  defendant  were  required  to 
exercise  ordinary  care  under  the  circumstances.  Tou  should 
carefully  note  that  the  degree  of  care  which  the  plaintiff  was 
required  to  exercise  is  exactly  the  same  as  that  required  of 
the  defendant,  and  if  the  plaintiff  failed  to  perform  her  duty 
in  this  respect,  which  failure  contributed  to  her  fall,  then  she 
cannot  recover  in  this  action,  even  though  you  also  find  that 
the  defendant  also  failed  in  its  duty.  In  determining  whether 
or  not  the  plaintiff  exercised  such  reasonable  and  ordinary 
care,  it  is  proper  for  you  to  consider  the  number  of  times 
the  plaintiff  passed  over  the  steps  in  question ;  that  she  knew 
the  steps  were  there;  that  she  knew  it  was  so  dark  that  she 
could  not  see  the  steps,  and,  as  bearing  upon  this  question, 
you  may  also  consider  whether  or  not  the  plaintiff  took  hold 
of  the  door  jamb,  or  asked  for  lights,' or  took  any  other 
reaso7iable  precautions  and  care  for  her  own  safety.'* 

A  casual  reading  of  this  instruction  suggests  the  thought 
that  it  was  the  opinion  of  the  court,  and  the  jury  were  given 
to  so  understand,  that  if  they  found  that  the  plaintiff  had 
passed  over  these  steps  before,  that  she  knew  they  were  there, 
that  it  was  so  dark  she  could  not  see,  that  she  did  not  ask 
for  lights  before  attempting  to  pass  out,  that  she  did  not 
take  hold  of  the  door  jamb  in  attempting  to  pass  out,  she  did 
not  act  as  a  reasonably  prudent  person  would  act  under  the 
circumstances ;  for,  in  the  closing  of  the  instruction,  the  court 
says,  after  reciting  these  facts,  *  *  or  take  am,y  other  reasonable 
precautions  and  care  for  her  own  safety, ' '  inf erentially  saying 
to  the  jury  that  the  matters  referred  to  in  the  instruction 
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tended  to  show  that  she  did  not  take  reasonable  precaution 
and  care  for  her  own  safety.  This,  we  think,  was  invading 
the  province  of  the  jury,  not  perhaps  directly,  but  inferen- 
tially,  and  therefore  was  error. 

In  the  ninth  instruction,  the  court  said  to  the  jury : 

'^  During  the  time  that  the  relationship  of  passenger  and 

carrier  of  passengers  exists,  the  law  requires  of  the  carrier 

a  high  degree  of  care  for  the  safety  of  the  passenger.    As 

.   -^       .    .__      between  the  plaintiff  and  the  defendant,  how- 

2n"ha8i'*on*      ^^®^'  ^^^^  relationship  had  ceased  prior  to  the 

S2^^witai     ^™^  ^^^  *^1^'  *^^  ^^^  ^^y  ^^^y  which  the 

of  facts,  defendant   then   owed  to  her  was   that  of 

reasonable  and  ordinary  care.  The  mere  fact  that  the  de- 
fendant is  a  railroad  company  does  not  in  any  way  increase 
its  duty  to  the  plaintiff,  and  in  considering  this  case,  you 
should  be  governed  by  the  same  rules  that  would  apply  be- 
tween two  individuals.  In  determining  whether  or  not  de- 
fendant was  negligent  in  any  or  all  of  the  respects  claimed 
by  plaintiff,  as  set  out  in  paragraph  one  hereof,  it  is  proper 
for  you  to  consider  the  manner  in  which,  with  the  knowl- 
edge and  consent  of  defendant,  the  said  station  was  used 
by  the  public,  after  the  departure  of  trains,  at  and  prior  to 
the  time  plaintiff  fell;  the  length  of  time  which  had  elapsed 
since  the  train  had  departed  at  the  time  in  question ;  the  fact 
that,  at  the  time,  no  trains  were  being  operated  over  said  road 
during  the  nighttime;  the  fact  that  the  personal  business  of 
the  defendant  did  not  require  lights  in  the  vicinity  of  said 
steps,  and  all  of  the  other  facts  and  circumstances  disclosed 
by  the  evidence.'* 

It  will  be  noted  that  in  this  instruction  the  court  rather 
emphasized  those  facts  which,  in  the  mind  of  the  jury,  would 
tend  to  exonerate  the  defendant  from  all  blame.  Nowhere  in 
the  instructions  does  the  court  call  the  attention  of  the  jury 
to  the  fact  that  the  plaintiff  was  there  with  the  knowledge  and 
consent  of  the  defendant  company.    Nowhere  does  it  call  at- 
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tention  to  the  fact,  which  the  evidence  disclosed,  that  there 
were  no  lights  in  the  room  occupied  by  the  plaintiff,  or  any 
duty  on  the  part  of  the  defendant  to  furnish  lights. 

Taking  these  two  instructions  together,  the  jury  might 
well  have  inferred  that  the  plaintiff  was  negligent  if  she  did 
not  call  for  lights;  that  no  duty  rested  on  the  defendant  to 
furnish  lights;  although  the  jury  might,  independent  of  this 
instruction,  have  found  that  reasonable  care  for  the  safety  of 
the  plaintiff  required  the  furnishing  of  lights.  The  calling  of 
the  jury's  attention  to  the  fact  that  the  plaintiff  did  not  call 
for  lights,  without  referring  to  the  fact  that  the  defendant 
company  had  not  furnished  any  lights,  might  have  led  to  the 
conclusion  on  the  part  of  the  jury  that  it  was  the  opinion  of 
the  court  that  the  defendant  owed  the  plaintiff  no  duty  to 
furnish  lights  unless  called  for  by  her,  even  though  reasonable 
care  on  the  part  of  the  defendant  might  have  suggested  to  the 
jury  the  necessity  of  furnishing  lights,  independent  of  her 
request. 

This  was  a  public  waiting  room,  kept  by  the  defendant 
for  the  use  of  the  public  in  its  dealings  with  the  public.  The 
plaintiff  was  there  with  the  consent  of  the  defendant.  She 
was  there  awaiting  the  arrival  of  her  husband.  It  is  not 
unreasonable  to  suppose  that  the  defendant  knew  that  she 
would  be  required  later  to  leave  this  waiting  room  through 
this  door.  There  was  no  light  there  to  guide  her  to  or  through 
the  door.  The  door  was  at  least  two  feet  above  the  platform. 
The  top  step  was  under  the  threshold,  narrowing  the  step  to 
about  seven  inches.  These  matters  were  not  recited  by  the 
court  in  its  instructions  to  the  jury. 

While  we  deprecate  the  recital  in  instructions  of  facts  and 
circumstances  which  have  probative  force  upon  the  issues  ten- 
dered, because  they  tend  to  give  undue  prominence  to  the  facts 
recited.  We  are  clearly  of  the  opinion  that,  if  the  court  under- 
takes to  recite  the  facts  disclosed  by  the  evidence  which  have 
probative  force  upon  the  issues  tendered,  it  must  recite  all 
the  facts  favorable  to  the  party  as  well  as  those  which  militate 
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against  his  claim.  We  most  emphatically  dissent  from  the 
practice  of  reciting  facts  which  militate  against  one  party, 
without  a  recitation  of  the  facts  favorable  to  his  contention, 
and  reciting  facts  which  are  favorable  to  the  other  party's 
contention,  without  a  recitation  of  facts  disclosed  by  the  evi- 
dence which  militate  against  his  contention,  and  we  think  that 
is  the  condition  that  confronts  us  here.  In  Van  Norman  v. 
Modern  Brotherhood,  143  Iowa  536,  551,  this  court,  speaking 
through  Judge  Weaver,  said : 

**The  practice  of  embodying  in  an  instruction  a  recitation 
of  facts  on  which  a  party  relies  is  not  to  be  encouraged, 
because  of  the  tendency  to  thereby  unduly  magnify  the 
importance  of  the  matters  thus  selected  for  specific  mention.'* 

It  will  be  noted  that,  in  the  last  instruction  referred  to, 
the  court  told  the  jury  that,  in  determining  whether  or  not 
the  defendant  was  negligent,  they  should  consider  the  fact  that 
.   ^,  the  personal  business  of  the  defendant  did 

3.  Nbgligencb:  '^ 

Sro*du?^to  ^^^  require  lights  in  the  vicinity  of  the  steps; 
commS'^ar^^  *  that  no  trains  were  being  operated  over  its 
'*®^'  road  during  the  nighttime.     It  is  apparent 

that  it  makes  no  difference  whether  the  defendant's  personal 
convenience  required  lights  or  not,  if  it  owed  a  duty  to  furnish 
lights  to  those  using  the  depot  by  its  permission.  It  will  be 
borne  in  mind  that  the  plaintiff  arrived  at  this  station  on 
defendant's  train;  that  she  immediately  entered  defendant's 
waiting  room;  that  she  was  there  and  remained  there  with 
the  knowledge  and  consent  of  the  defendant  company,  pending 
the  arrival  of  her  husband  to  transport  her  to  her  home. 
The  company  then  owed  a  duty  to  the  plaintiff  to  keep  the 
premises  in  a  reasonably  safe  condition  for  her  use  during  the 
time  she  remained  there  under  those  circumstances,  and  if 
reasonable  care  required  the  use  of  lights  to  that  end,  it  was 
the  duty  of  the  company  to  furnish  the  lights,  even  though  not 
requested   by    her.      This   court,    speaking   through   Judge 
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Deemer,  in  Upp  v.  Darner,  150  Iowa,  quotation  from  page  407, 
stated  the  rule  thus : 

''One  is  under  no  duty  to  keep  his  premises  in  a  safe 
condition  for  the  visits  of  trespassers.  But,  if  he  expressly 
or  by  implication  invites  others  to  come  upon  his  premises, 
it  is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting  them 
into  a  place  of  danger,  and  to  this  end  he  must  exercise  ordi- 
nary care  and  prudence  to  render  the  premises  reasonably  safe 
for  the  visit," 

In  this  ninth  instruction,  the  court  told  the  jury  that 
when  they  came  to  consider  whether  or  not  the  defendant  was 
negligent,  it  was  proper  for  them  to  consider  the  length  of 
time  that  had  elapsed  since  the  train  had  departed ;  the  fact 
that  no  trains  were  being  operated  over  the  road  during  the 
night;  the  fact  that  the  personal  business  of  the  defendant 
did  not  require  lights;  but  nowhere  told  them  that,  notwith- 
standing the  fact  that  no  trains  were  operated  during  the 
night,  and  notwithstanding  the  fact  that  the  personal  business 
of  the  defendant  did  not  require  lights  in  the  vicinity  of  the 
steps,  yet,  if  reasonable  care  for  the  safety  of  those  who  were 
in  or  using  the  waiting  room,  with  the  jiermission  of  the 
company,  required  lights  in  the  vicinity  of  these  steps,  the 
company  eould  not  escape  liability  on  the  mere  ground  that 
it  was  not  operating  trains  at  that  time  and  did  not  require 
lights  for  the  transaction  of  its  personal  business. 

When  the  plaintiff  left  the  defendant's  train  and  entered 
defendant's  waiting  room,  and  with  the  permission  of  the 
company  remained  there,  awaiting  transportation  to  her 
home,  the  company  owed  her  some  duty — ^a  duty  at  least  to 
exercise  reasonable  care  to  see  that  the  waiting  room  was  in 
a  condition  that  rendered  it  reasonably  safe,  not  only  for  her 
while  remaining  there,  but  in  a  condition  reasonably  safe  for 
her  to  pass  from  the  depot  when  the  time  arrived  for  her  de- 
parture. 

It  may  be  admitted  that  she  was  not  a  passenger,  but 
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she  sarely  was  not  a  trespasser.  She  was  there  for  a  legitimate 
purpose,  growing  out  of  her  previous  relationship  with  the 
company.  She  was  there  at  least  with  the  knowledge  and 
consent  of  the  company,  and  out  of  this  relationship  grew  a 
duty  to  her  personally,  and  a  failure  to  exercise  reasonable 
care  in  the  discharge  of  this  duty  constituted  actionable 
negligence.  Nowhere  did  the  court  put  the  thought  to  the 
jury  specifically  that  the  company  owed  the  plaintiff  any 
duty. 

We  think  that,  for  the  errors  pointed  out,  the  cause 
ought  to  be  and  it  is — Reversed. 

Deemeb^  C.  J.,  Ladd  and  Salingeb,  JJ.,  concur. 


Fred  Zinkula  et  al.,  Appellants,  v.  Eatherine  Zinkula 

et  al.,  Appellees. 

WILLS:    Undne  iDflueiice— Testator's  State  of  Mind— Declarattons. 

1  Under  a  charge  that  a  will  was  the  result  of  undue  influence,  the 
declarations  of  the  testator  made  to  a  disinherited  heir  prior  to 
the  making  of  the  will  are  admissible  as  bearing  on  his  (testator's) 
state  of  mind. 

PRINCIPLE  APPLIED:  A  letter  written  by  testetor  to  a 
daughter  was  held  admissible,  wherein  testator  referred  to  his 
wife  (who  was  charged  with  having  exercised  the  undue  influ- 
ence) as  ''that  wicked  mamma  of  ours." 

WILU:     Undue  Influence— Declarations  of  One  Employing  Undue 

2  Influence — ^Evidence.  Declarations  hostile  to  a  disinherited  heir, 
made  either  before  or  after  the  execution  of  a  will|  by  one 
charged  with  having  employed  undue  influence  on  testator,  are 
admissible  to  show  the  state  of  mind  of  the  declarant. 

PEINCIPLB  APPLIED:  Declarations  of  testator's  wife  (a) 
that  the  daughters  of  testator  did  not  deserve  any  of  the  prop- 
erty, (b)  that  the  daughters  should  not  get  any  of  the  property, 
and  (c)  that  she,  the  mother,  would  not  allow  testator  to  give  the 
daughters  anything,  were  held  admissible. 

APPEAL  AND  EBBOB:     Excluded  Evidence  OtherwlBe  Admitted. 

3  It  is  futile  to  attempt  to  predicate  error  on  the  exclusion  of  evi- 
dence otherwise  received. 
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APPEAL  AND  EBBOB:     Excluding  QuestioiiB  After  Witness  Has 

4    Exhausted  His  Knowledge— Evidence.    It  is  futile  to  attempt  to 

predicate  error  on  the  exclusion  of  question^  after  the  witness 

has  shown  by  his  answers  that  he  has  no  further  knowledge  on 

the  subject. 

WILLS:  .  Inequality  of  Blstribution— Effect     Inequality  of  distri- 
5, 7  bution  will  not,  of  itself,  defeat  a  will — ^is  not,  of  itself,  any  evi- 
dence of  undue  influence. 

WILLS:    Undue  Influence— Declarations  of  Testator  Not  Substantiye 

6    Evidence.    He  who  would  overturn  a  will  on  the  ground  of  undue 

influence  must  not  rest  on  the  declarations  of  the  testator  alone. 

WILLS:    Inequality  of  Distribution— ^Effect. 
5,7. 

WILLS:    Undue  Influence — Opportunity  to  Employ— ^Effect.    Disposi- 

8  tion  or  state  of  mind  to  employ  undue  influence,  plus  an  oppor- 
tunity to  employ  such  influence  on  testator  is  not  of  itself  suffi- 
cient to  prove  the  ultimate  fact  of  undue  influence. 

WILLS:     Mental  Incompetency — ^Delusions— Will  Must  Be  Offspring 

9  of.  Merely  showing  that  testator  was  possessed  of  a  delusion 
raises  no  question  for  a  jury.  It  must  fairly  appear  that  the 
will  was  the  offspring  of  the  delusion. 

PBINCIPLE  APPLIED:  If  testator  was  possessed  of  a  delu- 
sion, it  was  that  his  wife  was  sullen,  morose,  and  lacking  in  affec- 
tion for  both  him  and  the  daughters,  and  especially  that  the  wife 
was  bitterly  hostile  to  the  daughters  and  opposed  to  testator's 
giving  any  of  his  property  to  them.  But  he  had  no  sympathy  vnth 
such  believed  attitude  of  the  wife,  and  he  and  the  daughters  were, 
up  to  the  time  of  his  death,  on  friendly  and  affectionate  terms. 
His  will  discriminated  against  the  daughters.  Held,  such  delusion 
furnished  no  support  for  overturning  the  will. 

Appeal  from  Johnson  District  Court, — Hon.  R.  P.  Howell, 

Judge. 

Tuesday,  September  21,  1915. 

AcnoK  to  set  aside  the  probate  of  a  will.  Trial  to  a 
jury.  At  the  conclusion  of  plaintiffs'  testimony,  a  verdict 
was  directed  for  defendants.    Plaintiffs  appeal. — Affirmed. 

Wade,  Butcher  cfc  Davis,  for  appellants. 

Ney  &  Bradley,  for  appellees. 
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Oaynob^  J. — On  the  7th  day  of  March,  1912,  Frederick 
Zinlmla  executed  the  following  will : 

^' First.  I  direct  that  all  my  lawfal  debts  and  claims 
including  funeral  expense,  expenses  of  last  sickness  and  the 
expenses  of  administration  be  first  paid  out  of  my  estate. 

'^  Second.  I  give,  devise  and  bequeath  to  my  son,  Joseph 
Zinkula,  the  following  described  real  estate  situated  in  John- 
son county,  Iowa,  to  wit :  The  N.  %  of  the  S.  W.  y^  and  the 
B.  Va  of  the  S.  W.  %  of  Sec.  29,  Twp.  78  N.,  R.  5  W.  of  the 
5th  P.  M.,  containing  100  acres,  on  condition  that  my  said 
son,  Joseph  Zinkula,  pay  to  my  wife,  Eatherine  Zinkula,  the 
sum  of  $120.00,  annually,  each  and  every  year,  during  her 
Ufe. 

"Third.  I  give,  devise  and  bequeath  to  my  beloved 
wife,  Eatherine  Zinkula,  during  her  life  the  following  de- 
scribed real  estate  in  Johnson  county,  Iowa,  to  wit:  The 
N.  E.  %  of  the  N.  E.  %  of  Sec.  31  and  the  N.  W.  %  of  the 
N.  W.  %  of  Sec.  32;  also  the  W.  %  of  the  S.  W.  %  of  the  S. 
W.  %  of  Sec.  29,  all  in  Twp.  78  N.,  of  R.  5  W.  of  the  5th 
P.  M.,  containing  100  acres,  to  be  by  her  used  during  her 
life,  and  after  her  death  the  same  land  described  in  item 
third  of  this  will  to  be  and  become  the  property  of  my  son, 
George  Zinkula,  absolutely. 

**  Fourth.  I  direct  and  it  is  my  will  that  the  following 
described  forty  acres,  to  wit :  The  S.  E.  14  of  the  S.  W.  l^ 
of  Sec.  29,  Twp.  78  N.,  R.  5  W.  of  the  5th  P.  M.,  be  sold  by 
my  executor  hereinafter  named  for  the  best  price  obtainable, 
and  the  proceedfl  thereof  be  equally  divided  among  my  six 
daughters,  to  wit:  Magdalina  Simpson,  Eatherine  Schintler, 
Anna  West,  Barbara  Anderlik,  Mary  Hotz,  Rose  Zinkula, 
share  and  share  alike. 

''Fifth.  I  give,  devise  and  bequeath  to  my  son,  Frank 
Zinkula,  the  following  described  real  estate  situated  in  John- 
son county,  Iowa,  to  wit:  The  N.  %  of  the  S.  W.  %  of 
Section  9,  Twp.  78  N.,  R.  5  W.  of  the  5th  P.  M.  on  condition 
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that  my  said  son,  Frank  Zinkala,  pay  to  my  wife  Eatherine 
Zinkula,  the  sum  of  $120.00  annually,  each  and  every  year 
during  her  life. 

''Sixth.  To  my  son,  Frederick  Zinkula,  who  left  me 
when  I  needed  him  most  on  the  farm,  I  hereby  give  and 
bequeath  the  sum  of  $5.00,  and  no  more,  out  of  my  estate. 

''Seventh.  I  give,  devise  and  bequeath  to  my  daughter, 
Bose  Zinkula,  the  following  described  real  property  situated 
in  Iowa  City,  Iowa,  to  wit:  The  E.  %  of  Lot  Six  and  the 
W.  %  of  Lot  Seven  in  Block  16,  Iowa  City,  Iowa,  except  25 
feet  off  of  the  east  side  of  said  W.  %  of  Lot  Seven  in  said 
Block  16,  subject,  however  to  a  life  estate  therein  of  my  wife, 
Katherine  Zinkula,  who  is  to  use  and  occupy  the  same  during 
her  life. 

"Eighth.  I  give,  devise  and  bequeath  to  my  beloved 
wife,  Katherine  Zinkula,  all  the  rest  and  remainder  of  my 
estate,  she  to  have  all  the  moneys  and  evidences  of  money,  in 
lieu  of  dower  in  addition  to  the  provisions  otherwise  herein 
made  for  her,  she  to  have  the  remainder  herein  mentioned 
and  the  use  thereof  for  and  during  her  life,  same  to  be  used 
and  disposed  of  according  to  her  pleasure,  and  if  any  of  said 
personal  property  remain  undisposed  of  by  my  said  wife 
at  the  time  of  her  death,  I  give^  devise  and  bequeath  all  such 
residue  and  remainder  to  my  six  daughters  mentioned  in 
item  four  herein,  same  to  be  divided  among  them  in  equal 
shares,  share  and  share  alike. 

"Ninth.  I  hereby  nominate  and  appoint  John  Tellin, 
of  Iowa  City,  Iowa,  executor  of  this  my  last  will  and  testa- 
ment, and  direct  that  he  be  not  required  to  give  any  bond 
as  such  executor.'' 

The  testator  died  on  the  ninth  day  of  May,  1913,  and 
this  will  was  duly  admitted  to  probate  thereafter.  At  the 
time  of  his  death,  he  was  73  years  old.  His  wife  was  64 
years  old.  He  left  surviving  him  his  wife,  five  sons  and 
six  daughters,  and  two  grandsons,  the  offspring  of  a  deceased 
daughter. 
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This  action  is  brought  to  set  aside  the  order  of  probate 
on  the  alleged  grounds:  (1)  That  the  said  Frederick  Zinkula, 
at  the  time  of  the  execution  of  the  will,  was  of  unsound 
mind,  and  did  not  possess  testamentary  capacity;  (2)  that 
the  execution  thereof  was  procured  by  undue  influence 
exerted  upon  him  by  the  defendants,  and  the  same  was  not 
his  free  and  voluntary  act  and  deed,  and  therefore  does  not 
constitute  and  is  not  his  last  will  and  testament. 

The  defendants  iappeared  land  denied  the  allegations 
upon  which  plaintifb  base  their  right  to  have  the  will  set 
aside.  The  cause  was  tried  to  a  jury.  At  the  conclusion  of 
contestants'  testimony,  the  court,  on  the  motion  of  pro- 
ponents, directed  a  verdict  against  the  contestants.  Here- 
after, for  convenience,  we  shall  refer  to  the  contestants  as 
plaintiffs  and  proponents  as  defendants. 

Plaintiffs  appeal  and  urge  two  grounds  for  reversal: 

First.  That  the  court  erred  in  its  ruling  upon  the 
admission  of  testimony  in  certain  particulars,  to  which  atten- 
tion will  be  hereinafter  called. 

Second.  The  court  erred  in  sustaining  a  motion  to 
direct  a  verdict  for  the  defendants  under  the  record  as  made. 

I.  We  will  take  up  the  grounds  for  reversal  in  the 
order  assigned:  Did  the  court  err  in  the  rejection  of  testi- 
mony as  charged  by  the  plaintiffs  t  To  intelligently  consider 
these  complaints,  it  will  be  necessary  to  review  somewhat  the 
condition  of  the  record  at  the  time  this  evidence  was  rejected 
by  the  court  It  may  be  well,  however,  to  have  the  matter 
complained  of  in  mind  while  the  record  is  being  reviewed. 

The  first  error  relied  upon  is  that  the  court  erred  in 
rejecting  a  certain  letter  offered  in  evidence,  written  by  the 

testator  to  his  daughter,  Magdalina,  dated 

^'  iJflSSce?'**'*''   March  18,  1909.    This  letter  is  shown  to  be 

EHiC   ^    ^^"^    handwriting   of   the    testator,    and 

received  by  the  daughter  in  due  course  of 
mail,  and  reads  as  follows: 


292  ZiNKUiA  V.  ZiNKULA.  [171  Iowa 

""Well,  I  thoaght  to  write  you  a  few  lines,  to  let  you 
know  how  we  are  getting  along.  We  are  all  well  with  that 
bad  weather.  Every  day  we  have  different  weather.  One 
day  it  is  nice,  next  day  it  rains,  and  the  third  day  it  is  frosty, 
so  it  is  queer  weather  this  year. 

''I  was  at  our  children  on  the  farm  last  week.  I  was 
there  three  days,  I  visited  them  all  there,  and  they  are  all 
well.  I  must  also  let  you  know  that  our  Annie  is  going  to  the 
farm,  they  are  going  to  move  next  Monday.  They  sold  their 
house  and  rented  a  farm  about  3  miles  west  of  town,  so  they 
are  going  to  farm.  I  don't  know  how  they  ¥nll  get  along, 
everything  that  they  must  buy  is  so  dear,  and  they  have  to 
buy  everything,  so  I  wonder  how  they  will  get  along. 

''David  Simpson  was  here  last  week.  I  was  coming 
from  town  and  met  him  on  the  street.  I  came  near  not  recog- 
nizing him,  he  stopped  and  offered  me  his  hand,  and  I  could 
not  recognize  him,  he  looks  sort  of  sickly.  So  I  told  him  to 
go  with  me  to  dinner,  but  he  did  not  want  to  go  with  me; 
he  was  afraid  of  that  wicked  mamma  of  oiirs.  He  went  with 
the  other  man  to  Schintler's  and  I  went  there  too,  then  I 
don't  know  when  they  went  home,  I  didn't  see  them  any 
more. 

'*So  when  you  write,  let  me  know  when  Bosie  wrote  you, 
and  if  you  are  all  well,  write  also  if  you  have  that  cistern 
finished,  if  not,  then  have  it  made,  and  I  will  pay,  for  it  what 
it  will  cost" 

The  second  error  assigned  is  predicated  on  the  ruling  of 
the  court  in  rejecting  the  testimony  of  Eatherine  Schintler, 
a  daughter  of  the  testator.  She  was  asked  by  plaintiffs'  coun- 
sel this  question:  ''Q.  Did  you  have  any  talk 
tofluence^^    f   ^*^  y^^^  mother  as  to  what  your  father  had 
sLrinflu"-*"*   ^  ^^  ^^^^  ^^  property?"— the  plaintiffs 
ence :  eTide^oe.    gtating  at  the  time  that  this  offer  was  to 

show  feeling  between  the  mother  aiid  the  girls  who  are  con- 


Sept  1915]  ZinktHjA  v.  ZinkuIiA.  293 

testants.  Objection  was  interposed  to  the  question  and 
sustained. 

The  third  error  in  the  admission  of  testimony  is  predi- 
cated upon  the  action  of  the  court  in  sustaining  an  objection 
to  the  following  question  propounded  to  Mary  Hotz,  daughter 
of  the  testator,  while  testifying  for  the  plaintiffs:  ''Q.  Were 
there  any  times  when  you  heard  your  mother  say  what  your 
father  should  do  with  his  property  in  reference  to  the  girls; 
whether  they  should  get  it  or  should  not  get  itt"  This  is 
asked  for  the  purpose  of  showing  the  feeling  that  existed 
between  the  mother  and  the  girls. 

The  fourth  error  assigned  on  this  point  is  that  the  court 
erred  in  striking  out  the  testimony  given  by  Michael  Zinkula, 
a  son  of  the  testator,  in  which  he  said :  ' '  I  heard  mother  speak 
about  her  feeling  towards  the  girls.  She  told  me  one  time  she 
did  not  want  father  to  give  any  more  properly  to  the  girls. 
I  asked  her  why.    She  said  she  wouldn't  let  him." 

It  appears  that 'this  testimony  as  to  what  was  said  by 
the  mother  related  to  a  time  after  the  execution  of  the  will, 
and  was  stricken  out  for  that  reason.  These  are  all  the  errors 
assigned  upon  the  first  ground  for  reversal. 

As  to  the  first  error  complained  of,  involving  the  action  of 
the  court  in  rejecting  a  letter  written  by  the  testator  to  his 
daughter,  Magdalina,  the  18th  day  of  March,  1909,  we  have 
to  say  that,  in  view  of  the  theory  upon  which  this  case  was 
tried,  we  think  this  letter  might  well  have  been  admitted  by 
the  court  Plaintiffis  seek  to  maintain  two  positions :  (1)  That 
the  father  was  very  friendly  towards  the  daughters;  wished 
them  well,  and  had  a  kindly  interest  in  their  welfare;  (2) 
that  the  mother  was  hostile  to  the  daughters  and  had  no  kindly 
interest  in  their  financial  condition, — ^that  she  did  not  wish  the 
girls  to  have  any  of  the  father's  property.  But,  we  cannot 
reverse  the  case  upon  this  ground;  for,  although  this  letter 
has  some  bearing  upon  the  issue  made,  it  touches  so  slightly 
upon  the  point  contended  for  that  its  exclusion  cannot  be 
deemed  prejudicial  in  view  of  the  fact  that  the  court  allowed 
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to  go  into  the  record  thirteen  other  letters  written  by  the  tes- 
tator to  this  same  daughter,  covering  a  period  from  1893  up 
to  and  including  the  period  covered  by  this  letter,  in  which 
stronger  language  was  used  of  and  concerning  the  mother 
than  was  used  in  this  letter. 

As  to  the  second  error  assigned,  we  think,  too,  that 
the  court  erred  at  the  time  in  not  permitting  an  answer. 

It  appears,  however,  from  the  record  that> 

**  BwfoBNxchid-    subsequently,  when  another  daughter,  Anna 

otherwiTO^*       West,  was  being  examined  by  the  plaintiffs, 

this  same  question  was  propounded,  and  there- 
upon the  plaintiffs  made  the  following  offer: 

'^  Plaintiffs  offer  to  prove  by  this  witness  that  her  mother 
told  her  before  this  will  was  made  that  she  was  afraid  that 
Mr.  Zinkula  would  give  the  home  residence  to  Rosy  and  said 
if  he  ever  did,  she  would  pull  every  hair  out  of  her  head  and 
that  she  wanted  him  to  sell  the  place  and  go  and  buy  a  small 
place  because  she  did  not  want  her  to  get  that  place,  and  this 
evidence  is  offered  for  the  purpose  of  showing  the  feeling  that 
the  mother,  whom  we  charge  with  exercising  undue  influence, 
had  toward  this  daughter  Rosy.  Plaintiffs  also  want  to  show 
by  this  witness  that  at  different  times  her  mother  said,  told 
her,  said  in  her  presence,  that  the  girls  should  not  get  any- 
thing, that  the  boys  should  get  the  property,  for  the  same  pur- 
pose to  show  the  feeling  she  had  towards  the  plaintiffs." 

• 

By  Counsel:  '^I  also  want  to  recall  Mrs.  Schintler  on  the 
same  subject  and  offer  to  prove  by  her  that  her  mother  said 
father  wanted  to  give  Rosy  the  house  and  wanted  to  know 
what  Mrs.  Schintler  thought  about  it,  and  Mrs.  Schintler  said 
let  him  do  as  he  wanted  to  and  her  mother  said  she  would  see 
to  it  she  wouldn't  get  it,  that  the  boys  would  get  the  farms 
and  the  girls  need  not  look  for  anything,  they  wouldn't  get 
anything. ' ' 

Thereupon  Mrs.  West  gave  the  following  testimony: 
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"Mother  used  to  tell  me  that  if  father  would  will  the 
house  to  B067  she  said  she  would  pull  her  hair  out  of  her  head. 
She  wanted  the  house  for  Oeorge  and  she  always  told  me  she 
says  us  girls  wasn't  going  to  get  anything,  it  was  all  for  the 
boys.  I  asked  her  why.  She  said,  you  didn't  work.  She  says, 
you  don 't  deserve  it.  She  used  to  tell  me  she  wanted  father  to 
sell  the  house.  I  asked  her  why.  She  says,  I  am  afraid  he  is 
going  to  give  it  to  Bo^.  She  wants  him  to  take  a  smaller  place 
for  some  reason.  I  don't  know  why.  She  always  said  she 
wanted  him  to  sell  the  place,  she  wanted  to  buy  a  small  house. 
She  wouldn  't  do  it  because  he  always  had  it  ready  for  Rose. ' ' 

At  the  conclusion  of  Mrs.  West's  testimony,  the  plaintiffs 
recalled  Mrs.  Schintler,  and  she  was  permitted  to  testify  and 
did  testify  substantially  as  suggested  by  counsel  at  the  time  he 
expressed  his  desire  to  recall  her,  as  hereinbefore  set  out,  cov- 
ering  the  same  subject-matter  called  for  by  the  question 
to  which  objection  was  sustained,  and  of  which  complaint  was 
made.  The  ruling  excluding  this  testimony  originally  was 
without  prejudice  to  the  plaintiff. 

The  third  error  relied  upon  relates  to  the  refusal  of  the 
court  to  permit  the  witness  Mary  Hotz  to  answer  a  certain 

question  as  to  what  she  heard  her  mother  say 

*■  mSti^^nd'    her  father  should  do  with  his  property  in  ref- 

iSfer*  witaeu      crcuce  to  the  girls.    No  error  can  be  predi- 

his knowledge:    cated  upon  the  action  of  the  court  in  refusing 

an  answer  to  this  question,  because  the  witness 
had  already  testified  as  follows : 

'*!  heard  mother  talk  to  father  only  one  time  in  regard 
to  what  should  be  done  with  the  property.  We  come  to  the 
city,  I  and  my  husband,  and  mamma  was  complaining  about 
the  girls  not  coming  home  to  visit  her  and  papa  says,  mamma 
gave  everything  to  the  boys  and  they  don't  come  to  see  her 
either,  and  mamma  says  that  the  girls  didn't  work,  they  didn't 
deserve  it,  that  is  why  they  didn't  get  it  or  wouldn't.  She 
thought  the  boys  would  get  it.    The  reason  she  gave  father  for 
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that  was  that  the  girls  didn't  use  to  work  as  har4  as  the 
boys." 

This  testimony  went  in  without  objection.  Thereupon, 
counsel  propounded  the  question  to  which  objection  was  urged 
and  sustained,  and  of  which  complaint  is  made.  There  is 
nothing  in  the  record  to  indicate  that,  if  she  had  been  per- 
mitted to  answer  this  question,  the  answer  would  have  been 
other  or  different  than  was  detailed  by  her  in  her  previous 
testimony,  hereinbefore  set  out  There  is  nothing  to  show  that 
she  ever  had  any  other  conversation  with  her  mother,  except 
the  one  which  she  detailed.  We  cannot  speculate  on  the  record 
for  the  purpose  of  finding  error.  The  question  assumes  that 
there  were  other  times  when  she  heard  her  mother  say  some- 
thing about  the  property,  but  there  is  no  evidence  that  she  did, 
in  fact,  hear  her  mother  speak  concerning  the  property,  except 
as  hereinbefore  detailed.  There  is  no  prejudicial  error  appar- 
ent on  this  point,  and  none  can  be  presumed  from  this  state  of 
the  record. 

We  come  now  to  the  fourth  error  assigned,  the  striking 
out  of  the  testimony  of  Michael  Zinkula,  which  is  as  follows: 

''She  (meaning  the  mother)  told  me  one  time,  she  says 
to  me,  she  didn't  want  father  to  give  any  more  property  to 
the  girls.  I  asked  her  why,  she  said  because  she  wouldn't  let 
him  do  that." 

Counsel  for  the  plaintiff,  referring  to  the  ruling  on  the 
question  submitted  to  Michael  Zinkula  above,  thereupon  pro- 
posed to  the  court  to  show  by  the  witness  that  his  mother 
told  him  many  times  that  she  didn't  want  her  husband  to  will 
the  girls  a  cent,  and  that  he  went  and  left  them  forty  acres 
of  land  anyway,  but  he  didn't  dare  to  give  them  a  cent  if  he 
was  living,  counsel  stating,  at  the  time,  that  the  evidence  was 
offered  for  the  purpose  of  showing  the  extent  of  the  feeling 
that  the  mother  had  against  the  girls.    The  court  thereupon 
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said, ' '  This  was  after  his  death  t "  to  which  coonsel  responded, 
''YeS|"  and  the  offered  testimony  was  not  received. 

In  considering  the  relevancy  of  this  testimony,  its  proba- 
tive force  and  importance  in  the  disposition  of  the  controverqr, 
we  must  bear  in  mind  that  it  was  the  claim  and  contention 
of  the  plain tiflfs,  all  the  way  through,  that  the  mother  was  hos- 
tile to  these  girls ;  that  she  didn't  want  her  husband  to  leave 
them  any  of  his  properly ;  that  she  was  a  dominating,  domi- 
neering woman;  that  the  husband  was  afraid  of  her,  and 
afraid  to  oppose  her  wishes  in  this  respect.  It  is  contended 
that  this  dislike  for  the  daughters  and  this  purpose  to  prevent 
the  father  from  bequeathing  them  anything  continued  up  to 
the  time  of  her  husband's  death;  that  this  indicated  a  motive 
on  her  part  to  exercise  the  undue  influence  charged.  It  is 
claimed  that  the  will  is  the  result  of  the  undue  influence  exer- 
cised by  this  mother  over  the  testator  during  his  lifetime,  and 
it  is  claimed  that  it  is  always  competent  to  show  the  condition 
of  the  mind  and  the  malice,  if  any,  of  the  party  charged  with 
the  exercise  of  undue  influence.  Of  course,  this  does  not 
necessarily  show  the  exercise  of  undue  influence,  but  it  is  a 
fact  to  be  considered  with  other  evidence  in  determining 
whether  undue  influence  was  used  or  not  The  fact,  however, 
that  the  person  charged  with  exercising  undue  influence  had 
a  hostile  mind  towards  those  excluded  from  the  testator's 
bounty,  and  desired  that  they  should  be  excluded,  even  though 
such  state  of  mind  and  desire  were  communicated  to  the  testa- 
tor, does  not,  in  and  of  itself,  show  the  exercise  of  undue  in- 
fluence in  the  doing  of  the  thing  charged  to  have  been  the 
result  of  such  exercise. 

In  discussiog  this  question,  counsel  for  the  plaintifb  rely 
somewhat  upon  what  is  said  by  this  court  in  the  eighth  para- 
graph of  the  opinion  in  Betis  v.  Beits,  113  Iowa  111,  118.  We 
do  not  think,  however,  that  the  discussion  there  is  sufficiently 
broad  and  comprehensive  to  throw  much  light  upon  the  ques- 
tion now  under  consideration.  We  are  inclined  to  think  that 
this  evidence  was  competent  and  material.    Whether  its  exclu- 
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sion  is  ground  for  reversal,  under  the  record,  presents  a  dif- 
ferent question.  The  fact  that  an  error  is  committed  by  the 
court  in  receiving  or  rejecting  evidence  does  not  always  call 
for  a  reversal.  If,  with  this  evidence  before  the  court,  the 
result  must  have  been  the  same,  it  would  be  idle  to  reverse  oa 
account  of  its  exclusion.    We  will  speak  of  this  later. 

This  brings  us  to  a  consideration  of  the  real  controversy 
in  this  case,  the  second  ground  upon  which  reversal  is  sought. 

II.  The  contention  of  the  plaintiffs  is  that  the  court 
erred  in  directing  a  verdict  for  two  reasons:  (1)  That  it  was 
clearly  shown  that  the  testator  was  of  unsound  mind ;  that  he 
was  possessed  of  an  insane  delusion  with  reference  to  the  dis- 
position of  his  property,  and  the  attitude  of  his  wife  with 
reference  to  such  disposition.  (2)  That  it  was  clearly  proven 
that  the  testator  was  under  the  complete  domination  of  his 
wife,  who  was  determined  in  her  attitude  of  ill  feeling  towards 
her  daughters,  and  determined  in  her  position  that  they  never 
should  receive  any  of  the  property. 

It  goes  without  saying  that  it  is  not  necessary  that  the 
record  establish  clearly  and  without  question  the  propositions 
upon  which  plaintiffs  seek  to  have  the  probate  of  this  will  set 
aside.  It  is  suiBcient  if  the  evidence  is  such  that  minds  hon- 
estly searching  for  the  truth  as  to  the  question  in  contro- 
versy might  differ  in  their  conclusion  as  to  what  the  ultimate 
fact  is.  The  general  rule  so  often  pronounced  by  this  court 
is,  where  there  is  evidence  in  the  record  tending  to  support  a 
proposition,  and  reasonable  minds  might  differ  as  to  whether 
the  evidence  does  or  does  not  support  the  proposition,  then  it 
is  a  question  for  the  jury ;  that  is,  the  question  must  be  left 
to  the  jury  for  its  determination,  whenever  the  evidence  is  of 
such  a  character  that  reasonable  minds  might  differ  as  to  the 
conclusion  to  be  reached,  from  the  evidence,  as  to  what  ulti- 
mate fact  is  established.  The  trier  of  the  fact  is  entitled  to 
draw  all  legitimate  inferences  from  the  facts  proven.  Many 
ultimate  facts  are  established  by  inference  alone.  Many  facts 
of  which  we  take  cognizance  are  deductions  or  inferences  from 
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known  or  proven  facts.  A  third  fact  may  be  bom  of  and  have 
its  being,  with  a  recognized  entity  in  the  world  of  thought, 
fn»n  other  facts,  which  common  experience  shows  have  cre- 
ative force  in  its  production. 

To  entitle  plaintiffs  to  recover  in  this  suit^  they  must 
establish  by  a  preponderance  of  the  evidence  that  the  instru- 
ment in  question  does  not  express  the  mind  of  the  testator. 
To  this  end,  one  of  two  facts  must  afiSrmatively  appear:  either 
that  the  testator,  at  the  time  of  the  making  of  the  will,  was 
mentally  incompetent  to  make  a  will,  or  that  his  mind  was  so 
unduly  influenced  by  his  wife  in  the  making  of  it  that  it  did 
not  express  his  will  and  purpose,  but  rather  the  will  and 
purpose  of  his  wife.  There  is  absolutely  no  evidence  in  this 
record  even  hinting  at  a  possibility  that  any  undue  influence 
was  exercised  by  anyone  other  than  the  wife,  the  mother  of 
these  girls. 

We  start  with  the  fundamental  proposition  that  every 
man  has  a  right  to  dispose  of  his  property  as  he  sees  fit  His 
children  have  no  legal  claim  upon  his  bounty.    He  alone  has 

the  right  to  estimate  the  comparative  deserts 

6,7.  Willb: 

toequaiitj^^f      of  his  children  and  their  claims,  if  any,  upon 
effect.  his  bounty.    The  law  provides,  in  the  absence 

of  any  will,  that  the  children  shall  share  equally  in  the  distri- 
bution of  the  estate.  This  places,  however,  no  handicap  upon 
the  will  of  the  testator  in  the  disposition  of  his  property.  The 
fact  that  the  will  is  inequitable,  because  to  some  children,  who 
apparently  are  just  as  deserving  as  others,  he  gives  less  than  a 
just  proportion  of  the  estate,  is  a  fact  to  be  considered  in 
determining  whether  or  not  the  will  expresses  the  intent  of 
the  testator.  This  is  due  to  a  recognized  fact  that  parents  do 
not  usually  unjustly  discriminate  between  their  children,  when 
in  possession  of  all  their  faculties,  and  when  not  unduly  influ- 
enced. However  this  may  be,  inequality  of  distribution  will 
not  defeat  the  purpose  of  the  will.  Indeed,  if  it  did,  very  few 
wills  would  be  permitted  to  stand.  If  the  testator  desired  a 
just  and  equitable  distribution  of  his  property  pro  rata  among 
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his  children,  there  would  be  no  occasion  for  making  a  wilL 
The  law  would  do  that  for  him.  It  is  only  when  the  testator 
desires  that  his  properly  should  go  other  than  is  directed  by 
the  law, — ^that  some  of  his  children  should  receive  less 
and  some  should  receive  more  of  hb  estate, — ^that  a  wiU  is 
resorted  to. 

In  the  case  before  us,  it  would  seem  as  if  these  daughters 
should  have  had  more  consideration  at  the  hands  of  the  father 
in  the  disposition  of  his  property,  but  it  does  not  justify  us 

in  thwarting  his  purpose  as  expressed  in  his 

6.  Wills:  undue  «  *^      *  *r 

Influence :  will.    There  is  no  substantive  evidence  in  this 

declarations  of 

iubSiSfti?2*       case  that  the  testator,  at  the  time  of  the 
evidence.  making  of  the  will,  was  not  in  fuU  possession 

of  all  his  faculties.  There  is  no  evidence  that  he  did  not 
understand  and  cotnprehend  the  import  of  his  will  and  the 
disposition  he  was  making  of  his  property.  There  is  no  evi- 
dence that  he  did  not  understand  and  comprehend  the  extent 
of  his  property  and  who  were  the  natural  subjects  of  his 
bounty.  There  is  no  evidence  that  he  did  not  have  a  mind 
capable  of  exercising  judgment  and  deliberation,  and  capable 
of  weighing  the  consequences  of  his  will  to  a  reasonable  degree, 
and  the  effect  of  it  upon  his  estate  and  his  family.  There  is 
no  evidence  that  he  was  either  physically  or  intellectually 
weak.  There  is  no  evidence  of  any  overt  act  on  the  part  of 
his  wife,  tending  in  any  way  to  influence  him  in  the  disposition 
of  his  property.  There  is  no  substantive  evidence  of  anything 
said  or  done  by  her  even  tending  to  show  that  she  sought  in 
any  way  to  influence  him  in  the  disposition  of  his  property  by 
wiU  or  otherwise.  There  is  no  substantive  testimony  that  he 
and  his  wife  did  not  Uve  together  fairly  amicably,  and  that 
they  did  not  entertain  for  each  other  the  kindly  feeling  which 
usually  exists  between  husband  and  wife.  It  is  true  that, 
in  the  letters  which  he  wrote  to  his  daughters,  he  complained 
of  his  wife's  treatment.  It  is  true  he  spoke  of  her  as  being 
hostile  to  the  daughters.  It  is  true  that  he  wrote  to  his 
daughters  as  late  as  January,  1912: 
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"Mamma  continues  to  be  peevish  and  morose  most  of  the 
time.  She  doesn't  speak  and  continues  to  be  angry.  I  don't 
know  what  is  the  matter  with  her.  When  she  speaks  to  me,  it 
is  always  in  anger.  That  seems  to  be  her  way.  I  believe  she 
thinks  I  am  sending  to  you  some  money,  or  to  Magdaline, 
She  doesn't  want  to  give  anything  to  the  girls,  but  when 
George  spent  several  hundred  dollars  last  spring,  she  said 
nothing." 

It  is  true  that  he  wrote  several  letters  to  his  daughters 
of  the  same  import.  However,  every  substantial  fact  stated 
by  him  in  his  letters  to  his  daughters  touching  the  attitude  of 
the  wife  towards  him,  her  disposition  and  character,  her  atti- 
tude towards  her  daughters,  and  her  disposition  towards 
giving  property  to  them,  was  denied  by  the  wife.  There  is  no 
substantive  evidence  that  any  fact  detailed  in  these  letters, 
concerning  the  wife  and  her  disposition  towards  the  daugh- 
ters,  was  true.  The  wife  testified,  ' '  I  never  said  to  him  that 
I  didn't  want  him  to  give  anything  to  the  girls."  The  wife 
positively  testified,  and  there  is  no  substantive  evidence  to  dis- 
pute her,  that  she  was  always  on  good  terms  with  her  daugh- 
ters; had  nothing  against  them.  In  fact,  she  denies  every 
matter  written  by  the  husband  to  these  daughters,  touching 
her  attitude  towards  her  husband  and  towards  her  daughters. 

While  it  is  true  that  these  letters  written  by  the  testator 
to  his  daughters  were  competent  evidence  as  throwing  light 
upon  the  condition  of  his  mind,  yet  it  is  not  substantive  evi- 
dence, and  cannot  be  considered  as  tending  to  show  that  undue 
influence  was  in  fact  exerted  upon  him  in  the  making  of  the 
wilL  See  In  re  Tovmsend  Estate^  128  Iowa  621,  in  which  the 
following  excerpt  from  Schouler  on  Wills  is  quoted  with 
approval : 

''A  testator's  declarations,  whether  made  before  or  after 
tiie  execution  of  the  will,  •  •  •  are  admissible  chiefly  to 
show  his  mental  condition  or  the  real  state  of  his  affections ; 
and  they  are  received  rather  as  his  own  external  manifesta- 
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tions  than  as  evidence  of  the  truth  or  nntruth  of  the  facts 
relative  to  the  exertion  of  undue  influence  up<m  him.  They 
may  corroborate,  but  the  issue  calls  for  its  own  proof  from 
the  living.  .  .  .  There,  on  the  whole,  should  be  inde- 
pendent testimony  indicating  undue  influence  before  the  de- 
cedent's declarations  are  considered,  and  then  they  are  chiefly 
p^iinent  to  show  the  condition  of  the  mind  susceptible  to 
the  sinister  influence  and  a  testamentary  act  correspond- 
ingly." 

It  is,  however,  stated  in  that  case  that  mere  declarations 
are  of  veiy  little  force,  and  amount  to  very  little  in  them- 
selves, in  the  face  of  a  prima-facie  showing  that  the  testator 
was  a  thoroughly  competent  person,  enjoying  normal  healtib, 
and  under  no  apparent  coercion  or  stress  when  he  executed  the 
instrument.  See,  also,  Johnson  v.  Johnson,  134  Iowa  33,  in 
which  it  is  said : 

''Undoubtedly  the  statement  of  the  deceased  (and  these 
letters  are  nothing  but  statements  of  the  deceased)  may  be 
received  as  indicating  his  state  of  affections  or  dislike  for  par- 
ticular persons  beneflted  or  not  benefited  by  the  will,  of  his 
inclination  to  obey  or  resist  persons  alleged  to  have  exerted 
the  influence,  and,  in  general,  his  mental  or  emotional  condi- 
tion, with  reference  to  his  being  affected  or  influenced  by  any 
of  the  persons  concerned.  But  as  an  account  or  recital  of 
what,  in  fact^  has  occurred  in  the  past,  such  evidence  is  no 
more  than  hearsay,  and  ought  not  to  be  received  as  tending  to 
establish  the  facts  related." 

It  is  undoubtedly  the  law  that,  where  there  is  evidence 
independent  of  the  inequitable  features  of  the  will  tending 
to  show  undue  influence  exerted  upon  the  testator,  or  that  the 

testator's  mind  was  enfeebled  by  age  or  sick- 

5,7.   WiLUi:  ¥    -o 

inequau^  of      ness,  or  was  for  any  reason  unsound,  an  un- 

effect  just  discrimination  between  lliose  who  have 

equally  meritorious  claims  upon  his  bounty  may  be  considered 
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for  the  purpose  of  corroboration^  or  for  the  purpose  of  show- 
ing that  he  was,  in  fact,  in  a  mental  condition  to  be  influenced, 
leading  to  the  probability  that  he  was  affected  by  such  influ- 
ence exerted  upon  him.  But  unquestionably,  under  all  the 
authorities,  there  must  be  some  evidence  of  undue  influence, 
some  evidence  of  mental  incapacity,  outside  of  the  mere  fact  of 
inequitable  distribution.  The  mere  fact  of  apparent  unjust 
discrimination  in  the  will  is  not,  in  and  of  itself,  substantive 
evidence  that  he  was  unduly  influenced  in  the  making  of  the 
will,  or  that  he  was  wanting  in  testamentary  capacity.  See 
Johnson  v.  Johnson,  supra;  In  re  Tovmsend  Estate,  supra; 
Vannest  v.  Mxtrphy,  135  Iowa  123 ;  Slaughter  v.  McManigal, 
138  Iowa  643. 

Mere  proof  that  someone  who  is  beneficially  affected  by 
the  will  had  an  opportunity  to  influence  the  testator  in  his 
favor,  or  proof  that  one  beneficially  affected  not  only  had  an 

opportunity  but  a  disposition  to  avail  him- 

8.  Wilm:  nndae        ,„     .  .  .  ,       .  , 

Influence :  self  of  opportunities  presented,  without  proof 

opportani^  to  *^^  *^  '  ^ 

employ :  effect,  of  gomething  done  or  attempted  by  him  in 
the  way  of  influencing  the  testator,  would  not  be  sufficient 
proof  of  undue  influence  exercised.  Nor  would  proof  of  the 
fact  that  one  who  is  shown  to  be  hostile  to  those  who  did  not 
get  recognition  in  the  will  had  an  opportunity  to  exercise  hos- 
tile influence  on  the  mind  of  the  testator  be  sufficient  without 
further  proof. 

The  most  that  can  be  contended  for  in  this  record,  so  far 
as  undue  influence  is  concerned,  is  that  the  mother  of  these 
girls  who  are  complaining  desired  that  they  should  not  have 
any  portion  of  the  father's  estate;  that  she  had  an  oppor- 
tunity of  influencing  the  father  to  that  end.  There  is  no  evi- 
dence that  she  ever  said  or  did  anything  tending  to  effectuate 
that  purpose,  except,  perhaps,  the  testimony  of  Mary  Hotz, 
hereinbefore  set  out,  in  which  she  said  she  heard  mother  talk 
to  father  only  one  time  in  regard  to  what  should  be  done  with 
the  property : 
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"I  and  my  husband  came  to  the  city  and  mamma  was 
complaining  about  the  girls  not  coming  home  to  visit  her,  and 
papa  says,  mamma  gave  everything  to  the  boys^  and  they 
don't  come  to  see  her  either,  and  mamma  says  that  the  giris 
didn't  work,  they  didn't  deserve  it,  that  is  why  they  didn't 
get  it  or  wouldn't  get  it.  She  thought  the  boys  would  get  it. 
The  reason  she  gave  father  for  that  was  that  the  girls  didn't 
use  to  wofk  as  hard  as  the  boys." 

It  does  not  appear,  however,  when  this  conversation  was 
had,  or  what  led  up  to  the  conversation.  It  does  not  appear 
that  the  husband  made  any  response,  or  even  that  he  heard 
what  was  said  by  the  wife.  It  appears  that  a  discussion  was 
had  between  the  witness  Mary  Hotz,  her  father  and  mother. 
The  mother  was  complaining  about  the  girls  not  coming  home, 
and  the  father  remarked,  ''The  boys  don't  come  either,  and 
yet  you  want  them  to  have  everything,"  and  the  mother 
responded  that  the  girls  didn't  work  and  didn't  deserve  any- 
thing, and  gave  that  as  a  reason  why  they  shouldn't  receive 
anything.  It  was  a  mere  expression  of  the  opinion  of  the 
wife  that  the  girls  were  not  entitled  to  receive  as  much  as  the 
boys  because  they  didn't  work  as  hard,  presumedly,  for  the 
father,  as  the  boys  did.  This  is  the  only  time  the  record  dis- 
closes that  the  father  and  mother  talked  on  this  matter,  and 
the  father  entertained  his  opinion  apparently  without  fear 
of  offending  his  wife. 

Under  this  record,  there  is  no  substantive  evidence  of  any 
want  of  testamentaiy  capacity  on  the  part  of  the  father — 
no  evidence  that  he  was  physically  or  mentally  weak.  So  far 
as  this  record  discloses,  he  was  a  man  of  considerable  business 
ability,  entertained  a  proper  regard  for  his  relationship  to  his 
family;  his  love  for  the  girls  was  uninfluenced  by  anything 
that  the  mother  said  or  did.  He  visited  them,  invited  them  to 
his  home,  treating  them  with  all  the  consideration  and  fond- 
ness of  a  parent  for  a  child.  There  is  no  substantive  evidence 
of  any  ill  feeling  or  disturbance  in  the  home  life.    This  wife 
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and  mother  n^as  called  to  the  stand  by  the  plaintifb.  She 
was  examined  touching  her  home  life,  and  her  relationship  to 
her  husband^  and  denied  that  she  entertained  a  feeling  of 
hostility  towards  her  daughters;  denied  that  she  communi- 
cated any  such  feeling  to  her  husband;  and  practically  said 
there  was  no  more  trouble  between  her  and  her  husband  and 
in  her  family  than  is  found  in  the  ordinary  home. 

These  contesting  daughters  were  on  the  stand,  and  no- 
where do  they  impeach  the  mother's  character,  or  attempt  to 
show  any  dominating  influence  by  her  over  the. life  of  her 
husband.  Nor  do  any  of  them  attempt  to  show  that  the  hus- 
band was  in  the  least  under  the  control  or  domination  of  his 
wife.  No  act  is  shown  in  which  he  surrendered  his  will  to 
hers,  or  where  she  ever  coerced  him  into  doing  anything 
against  his  will  or  his  judgment.  There  is  no  evidence  that 
she  was  peevish  or  morose, — ^no  evidence  that  the  daily  inter- 
course between  herself  and  her  husband  was  not  such  as  usu- 
ually  and  ordinarily  exists  between  husband  and  wife.  Of 
course,  we  speak  now  of  evidence  independent  of  what  was 
written  by  him  in  the  letters.  This  we  do  not  accept  as  sub 
stantive  evidence  of  these  facts  in  this  controvert^. 

But  it  is  argued  that,  conceding  that  the  mother  loved 
her  daughters,  conceding  that  she  did  not  entertain  a  hostile 
feeling  towards  them,  conceding  that  she  was  a  dutiful  and 

affectionate  wife  in  all  her  relationships  with 
^'  tocS5)etency^  ^'^^  husband,  conceding  that  she  was  not  mo- 
Sirt^^'offT*"  rose  and  suUen,  conceding  that  all  that  the 
"**  ^  ^  '  letters  contained  touching  the  wife  and  her 
attitude  towards  these  contestants  and  the  husband  is  untrue, 
then  it  follows  that  the  testator  must  have  been  laboring  under 
some  delusion  touching  these  matters,  and  that  this  is  evidence 
of  insanity;  that  this  is  evidence  of  an  insane  delusion  which 
rendered  him  incapable  of  making  a  will. 

Not  all  insane  delusions  render  one  incapable  of  making  a 
will.  A  man  may  possess  all  the  mental  qualities  essential  to 
the  transaction  of  even  intricate  business,  and  yet  have  delu- 

VOL.  171  u.— 20 
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dons  about  other  matters  that  do  not  affect  or  concern  the  act 
which  he  is  required  to  perform.  It  is  true  that,  in  some 
instances,  delusions  have  been  held  sufficient  to  justify  a  court 
in  holding  that  they  had  controlling  force  and  dominated  the 
action  of  a  testator  in  making  a  wilL  Where  it  is  shown  that 
the  delusion  is  unfounded,  and  without  it,  in  all  probability,  a 
different  course  of  conduct  would  have  been  pursued,  or  where 
it  is  shown  that  the  act  of  the  testator  was  influenced  by  the 
delusion,  and  that,  without  such  influence  operating  on  his 
mind,  he  would  have  done  other  than  he  did,  then  his  act  is 
said  to  be  the  result  of  the  delusion  and  not  a  deliberate  act  of 
a  mind  possessing  testamentary  capacity.  Those  are  cases 
where  it  is  shown  that  one  has  omitted  from  his  wiU  a  child 
who  in  the  ordinary  course  of  nature,  was  dear  to  him  and  to 
whom  his  natural  instincts  would  have  directed  the  bestowal 
of  his  bounty,  and  it  was  made  to  appear  that  his  mind  had 
been  falsely  poisoned  against  the  child.  Hardenburgh  v. 
Hardenburgh,  133  Iowa  1,  6,  illustrates  these  holdings.  See, 
also,  Priedersdorf  v.  Lacy,  90  N.  E.  (Ind.)  766,  768;  Barbo  v. 
Eider,  67  Wis.  598,  602  (31  N.  W.  155) ;  Bwghton  v.  Knigkt, 
3  L.  R.  (P.  &  D.)  64,  75;  Snett  v.  WeJdon,  90  N.  E.  (HI.) 
1061 ;  Rivord  v.  Rivard,  66  N.  W.  (Mich.)  681,  688. 

The  case  at  bar  presents  a  very  different  question.  Noth- 
ing was  ever  said  or  done,  so  far  as  this  record  discloses,  to 
poison  the  mind  of  the  testator  against  these  daughters. 
Indeed,  he  seems  to  have  had  a  great  affection  for  them  up  to 
the  time  of  his  death.  In  no  way  did  his  belief  in  his  wife's 
attitude  affect  his  intercourse  with  them.  He  entertained  no 
delusion  ad  to  his  daughters — as  to  their  character,  as  to  their 
attitude  towards  him,  or  as  to  their  right  to  be  the  recipients 
of  his  bounty.  The  most  that  can  be  claimed  is  that  he  had  a 
delusion  as  to  the  attitude  of  his  wife  towards  them,  an  atti- 
tude with  which  he  appears  to  have  had  no  sympathy.  His 
social  intercourse  with  them  during  all  his  life  was  pleasant. 
He  invited  them  to  his  home.  He  visited  at  their  homes.  He 
seemed  interested  in  their  welfare,  and  in  the  will  he  made 
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more  bonntifiil  provision  for  them  than  for  some  of  the  sons 
who,  80  far  as  this  record  shows,  were  equally  entitled  to  be 
recipients  of  his  bounty  as  were  the  sons  of  his  choice. 

It  would  require  a  very  strange  and  unnatural  process  of 
reasoning  to  reach  the  conclusion  that  the  father  was  in- 
fluenced by  his  belief  in  the  attitude  of  the  mother  towards 
these  dau^ters  in  the  making  of  the  will  in  question,  and 
clearly  so  in  the  absence  of  any  showing  that  she  asserted  or 
attempted  to  assert  any  control  over  him  in  the  disposition 
of  the  property.  We  think  the  record  wholly  fails  to  establish 
either  of  the  propositions  upon  which  the  plaintiffs  rely. 

As  to  the  exclusion  of  the  testimony  of  Michael  Zinkula, 
heretofore  referred  to,  we  have  to  say  that  this  testimony 
went  only  to  the  mental  attitude  of  the  wife.  It  never  appears 
to  have  been  conmiunicated  to  the  husband ;  and,  as  there  was 
no  substantive  evidence  tending  to  establish  the  fact  of  undue 
influence,  the  error  in  striking  out  this  testimony  was  without 
prejudice,  for  the  reason  that,  even  with  it  in,  the  court  must 
have  directed  a  verdict  for  the  defendants. 

The  case  is  therefore — Affirmed. 

Deemeb^  C.  J.,  Ladd  and  Salingeb,  JJ.,  concur. 


HsNBY  Allshouse,  Appellee,  v.  C.  E.  Carragheb^  Appellant. 

ZNTOZIOATIKO  UQXTOBB:  Ktdsanc^— PresmnptiQn  from  Posaas- 
tfon.  The  finding  of  intoxicating  liquors  in  a  drug  store,  the  pro- 
prietor not  having  authority  to  sell  the  same,  raises  the  presump- 
tion that  they  were  possessed  with  the  intent  to  sell  the  same  in 
violation  of  law.     (Sec.  2427,  Code,  1897.) 

Appeal  from  Floyd  District  Court. — ^Hon.  M.  F.  Edwards, 

Judge. 

Pmday,  March  19,  1915. 

Behearinq  Denied  Fboat,  September  24,  1915. 
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Surr  to  enjoin  an  alleged  liqnor  nuisance  resalted  in 
decree  as  prayed. — Affirmed. 

J.  C.  Campbell,  for  appellant. 

3f .  8.  Odle,  for  appellee. 

* 

Ladd,  J. — ^The  defendant  operates  a  drag  store  at  Bndd. 
Prior  to  February  9,  1913,  he  had  a  permit  to  sell  spirituous 
liquors  for  medical  and  mechanical  purposes.    As  objections 

were  interposed,  he  abandoned  his  application 
^ '  LwoBs1"a2  ^^^  *  renewal  thereof.  The  evidence  leaves  no 
•omptionTrom  doubt  that,  while  he  had  the  permit,  he  sold 
posseMioD.  intoxicating  liquors  in  vidation  of  law,  and 
such  was  the  reputation  of  his  place  of  business.  The  mainte- 
nance of  a  liquor  nuisance,  then,  was  established  by  the 
evidence  and  the  only  remaining  issue  to  be  determined  is 
whether  it  has  been  abated.  The  evidence  is  in  conflict  as  to 
whether  his  store  was  still  reputed  to  be  a  place  where  intoxi- 
cating liquors  were  sold,  four  witnesses,  at  least,  saying  it  had 
that  reputation  up  to  the  time  of  the  hearing,  and  others 
that  it  has  not  been  so  reputed  for  a  year  or  more ;  and  two 
or  three  had  never  heard  that  such  had  been  its  reputation. 
At  the  time  of  trial,  defendant  had  on  hand  230  pints  of 
whisky,  22  pints  of  brandy,  and  24  pints  of  gin,  and  from  this 
the  presumption  of  keeping  for  illegal  sale  arose.  Sec.  2427, 
Code.  He  explained,  however,  that  he  had  retained  the  sup- 
ply on  hand  at  the  expiration  of  his  permit,  without  which  he 
could  not  dispose  of  the  same.  Possibly  he  might  have  returned 
to  the  wholesaler  from  whom  he  purchased,  or  disposed  thereof 
beyond  state  borders,  or  he  might  have  been  retaining  with  the 
hope  of  finally  obtaining  a  permit  The  controversy  concern- 
ing the  present  reputation  of  defendant's  place  of  business 
and  the  quantity  and  character  of  the  supply  on  hand,  when 
considered  in  connection  with  the  undisputed  fact  that  he  had 
been  maintaining  a  nuisance  in  violation  of  the  trust  reposed 
in  him  in  granting  a  permit,  raised  grave  doubts  as  to  his 
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good  faith  and  his  repentance  of  wrong-doing,  and  we  are  not 
inclined  to  interfere  with  the  court's  conclusion  that  a  decree 
should  be  entered  restraining  him  from  selling  or  keeping  for 
sale,  thereby  removing  all  temptation  to  resume  his  former 
habits  of  defying  the  law,  if  perchance  he  ever  ceased  so  doing. 
Tuttle  V.  Bunting,  147  Iowa  153 ;  Sharp  v.  Arnold,  108  Iowa 
203 ;  Drwrmond  v.  Drug  Co.,  133  Iowa  266. 

The  sum  of  $25  will  be  taxed  as  part  of  the  costs  in  favor 
of  plaintiff's  attorney  and  the  decree  is — Affirmed. 


DebmeB)  C.  J.,  Gaynob  and  Salingeb,  JJ.,  concur. 


Mbs.  p.  C.  Black,  Appellee,  v.  Grain  Shippebs  Mutual  Fibe 

Insubancb  Assocution,  Appellant 

IN8UBAK0B:  Proofs  of  Loss— Snfflcieiicy  of  Evidence.  Evidence 
1  that  proof  of  loss  under  a  fire  insurance  policy  was  made  out, 
▼erified,  and  mailed  to  the  company,  along  with  evidence  on  be- 
half of  the  company  that  no  proofs  of  loss  were  ever  received, 
raises  such  a  conflict  in  the  evidence  that  the  jury  or  court  find- 
ings thereon  will  not  be  disturbed  on  appeal. 

BVIDEMTOE:  Secondanr—- Kotioe  to  Prodnce  Oxigtnalr— When  Kot 
8  Kecewary.  When  the  adverse  party  is  the  only  one  who  could 
have  the  possession  of  original  papers,  and  such  party  bases  his 
defense  on  the  claim  that  he  never  received  such  papers,  notice 
to  produce  is  not  necessary.  So  hM  in  case  of  proof  of  loss 
under  policy  of  insurance. 

nreUBAKOE:    Warranties  to  Bo  Indorwd  on  PoUcy-- Waiver.    Evi- 

3  denee  reviewedi  and  held  to  justify  a  finding  that  an  insurance 
company  had  waived  the  provision  of  a  policy  requiring  the  war- 
ranty of  the  carrying  of  other  insurance  to  he  indorsed  on  the  policy, 

IK8URAK0E:     Premiums — ^Payment-— BstoppoL    Evidence  reviewed 

4  and  held  to  justify  a  finding  that  premiums  on  a  policy  of  insur- 
ance had  been  paid,  or  if  not  paid,  that  the  company  was  estopped 
to  80  claim. 

IKSUBANOE:    Oaneellation — Question  of  Fact    Evidence  reviewed 

5  and  held  to  justify  a  finding  that  a  policy  of  insurance  had  not 
been  cancelled. 
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Appeal  from  Ida  Districi  Court, — ^Hon.  M.  E.  Hutchison, 

Judge. 

Saturday,  April  10,  1915. 
Rehearing  Denied  Friday,  September  24,  1915. 

Action  at  law  upon  a  policy  of  fire  insurance  in  the 
defendant  company,  covering  a  sawmill,  fixtures,  and  appli- 
ances, in  the  state  of  Florida.  The  defendant  denied 
liability,  and  on  the  issues  joined,  the  case  was  tried  to  the 
court  without  a  jury,  resulting  in  a  judgment  for  plaintiff, 
and  defendant  appeals. — Affirmed, 

Johnston  Bros,,  for  appellant. 

CJias.  8.  Macomber,  for  appellee. 

Debmer^  C.  J. — I.  The  policy  was  issued  June  22,  1910, 
and  was  for  the  term  of  one  year.  The  fire  occurred  October 
5,  1910,  and  plaintiff  claims  to  have  made  proofs  of  loss 
within  a  few  days  thereafter.  Defendant  averred  in  its 
answer  that  the  policy  never  became  effective  because  plaintiff 
did  not  pay  the  premium  thereon.  It  denied  having  received 
proofs  of  loss.  It  also  averred  that  there  was  a  warranty 
clause  attached  to  the  policy,  which  was  as  follows : 

**  Warranty  Clause. 

' '  This  policy  is  issued  upon  the  understanding  and  war- 
ranty by  the  assured,  that  the  Anchor  Fire  Insurance  Com- 
pany of  Iowa  has  now  a  policy  or  policies  in  force,  insuring 
the  identical  property  described  in  this  policy  for  the  sum  of 
$1,000  in  form  concurrent  herewith,  in  identically  the  same 
proportions  on  each  part  thereof  and  at  no  higher  rate  of 
premium ;  and  that  said  policy  or  policies  as  now  written  will 
be  continued  in  force  during  the  entire  currency  of  this 
policy ;  otherwise  this  policy  is  void.  It  is  further  covenanted 
and  agreed  that  no  change  or  waiver  of  this  warranty  shaU 
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be  made  without  the  written  consent  of  this  association, 
signed  by  an  officer  endorsed  upon  this  policy  and  it  is 
acnireed  if  the  conditions  of  the  policy  and  warranty  are  ful- 
filled by  the  assured  that  this  association  in  case  of  loss  will 
follow  the  same  adjustment  and  settlement  of  its  liabilities 

as  made  by  the on  the  above  described  policy 

No.  95351  of  the  Grain  Shippers  Mutual  Fire  Insurance 
Association  of  Ida  Grove,  Iowa. 

"Ida  Grove,  Iowa,  June  2,  1910. 

**P.  D.  Babcock,  Secy." 

And  that  among  other  things,  the  policy  contained  the 
following  provision: 

"This  policy  is  made  and  accepted  subject  to  the  fore- 
going stipulations,  and  conditions  together  with  such  other 
provisions,  agreements  or  conditions  as  may  be  endorsed 
hereon  or  added  hereto,  and  no  officer  or  agent  or  other  repre- 
sentative of  this  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provisions  and  con- 
ditions no  officer,  agent,  or  representative  shall  have  such 
power  or  be  deemed  or  held  to  have  waived  such  conditions 
or  provisions,  unless  such  waiver  if  any,  shall  be  in  writing 
upon  or  attached  hereto;  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached." 

It  averred  that  this  warranty  clause  was  not  complied 
with  by  plaintiff,  and  that  she  permitted  the  policy  held  by 
the  Anchor  Company  to  lapse,  or  to  become  cancelled ;  and 
that  no  substitution  of  companies  was  ever  made  or  assented 
to  by  it.  It  also  pleaded  that  because  of  plaintiff's  failure 
to  pay  the  premium  and  to  keep  the  warranty  clause  in  force, 
the  policy  was  duly  cancelled,  and  plaintiff  is  not  entitled  to 
recover  thereon.    Plaintiff,  in  an  amendment  to  her  petition. 
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pleaded  that  when  the  Anchor  Company  cancelled  its  policy, 
fihe  took  out  a  policy  for  a  like  amount  in  the  National  Fire 
and  Marine  Company  of  New  Jersey,  and  notified  defendant 
of  that  fact,  receiving  the  following  letter  in  answer : 

*'Ida  Grove,  Iowa,  Sept.  24,  1910. 

"Mr.  R.  S.  Mahoney,  Pemandina,  Florida.  Dear  Sir: 
Replying  to  your  favor  of  September  20th,  received  this 
morning.  Our  records  show  that  policy  No.  95351  has  been 
paid  for,  although  our  broker  in  Chicago  is  not  Mr.  F.  R. 
Thompson,  but  there  are  a  good  many  brokers  at  159  La  Salle 
Street,  or  at  least  in  that  building.  Our  records  show  also 
that  on  September  8th,  our  broker  in  Chicago  advised  us  that 
the  warranty  on  policy  No.  95351  had  been  changed  to  the 
National  Fire  &  Marine  Insurance  Company  of  New  Jersey 
for  $1,000.  Your  letter  asks  us  to  change  it  to  the  National 
Insurance  Company  of  Elizabeth,  N.  J.  Now  if  that  should 
not  be  the  same  insurance  company  as  the  National  Fire  & 
Marine  Insurance  Company,  we  shall  be  pleased  to  send  you 
an  indorsement  or  substituted  warranty,  and  pending  an 
answer  to  your  letter  the  policy  will  be  in  full  force  provided 
the  warranty  company  is  either  one  of  the  companies  above 
mentioned. 

**Very  truly  yours, 

F.  D.  Babcock,  Sec'y.'' 


(( 


And  in  this  connection,  she  averred : 

"And  this  plaintiff  states  that  while  this  letter  was 
addressed  to  Mr.  R.  S.  Mahoney,  it  was  intended  for  her  and 
in  reply  to  her  inquiry  concerning  her  policy  No.  95351  in 
said  company.  And  she  states  that  when  she  received  said 
letter  she  believed  that  the  secretary  of  defendant  company 
was  stating  the  facts,  and  she  relied  upon  his  statements  as 
being  the  facts,  and  she  now  states  that  they  were  the  facts 
when  he  wrote  them,  and  she  believes  them  to  be  the  facts 
now,  and  they  are  the  facts  and  she  firmly  relied  upon  said 
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statement,  and  it  was  on  account  of  said  letter  that  she  took 
no  steps  to  have  a  warranty  clause  sent  her  substituting  the 
National  Fire  &  Marine  Insurance  Company  in  place  of  the 
Anchor  Fire  Insurance  Company  of  Iowa,  firmly  and  truly 
believing  that  it  was  not  necessary  for  her  to  do  anything 
further.  And  she  also  states  that  she  believes  that  Mr.  Bab- 
cock  told  the  truth  when  he  said  that  the  defendant  company 
had  been  paid  the  premium  for  policy  No.  95351  and  that  she 
now  believes  he  told  her  the  truth,  and  that  said  company 
had  been  paid  said  policy's  premiums — she  had  sent  a  check 
to  her  agent,  F.  B.  Thompson,  for  the  purpose  of  paying 
said  premium.  And  she  further  states  that  at  all  times  and 
in  all  manners  she  complied  with  every  requirement  of  her 
policy  with  defendant  company,  save  where  said  defendant 
company  has  expressly  waived  its  provisions  as  it  did  in 
having  the  warranty  clause  attached  to  its  permission 
endorsed  on  her  policy.  And  plaintifiF  states  that  defendant 
company  waived  by  its  secretary's  letter  and  requirement^ 
relating  to  said  warranty  clause  and  is  estopped  now  from 
making  any  defense  for  the  reason  that  no  warranty  clause 
was  attached  or  endoi^sed  on  said  policy.  Wherefore  plaintiff 
demands  that  the  defendant  company  be  estopped  from 
pleading  and  defending  this  action  for  the  reason  that  said 
warranty  clause  substituting  the  National  Fire  and  Marine 
Insurance  Company  in  place  of  the  Anchor  Fire  Insurance 
Company  was  not  attached  to  or  endorsed  on  her  said  policy, 
and  she  demands  judgment  against  the  defendant  company 
for  the  full  amount  of  her  damages  under  said  policy,  to  wit, 
the  sum  of  $1,000  and  costs." 

Such  were  the  issues  on  which  the  case  was  tried,  and 
it  is  now  insisted  that  the  trial  court  was  in  error  in  render- 
ing judgment  for  the  plaintiff,  for  the  reason  that  practically 
all  of  defendant's  defenses  were  established  by  the  evidence. 

II.  As  to  proofs  of  loss:  The  testimony  on  this  point 
comes  from  plaintiff  and  the  cashier  of  her  bank  in  Florida, 


314  Black  v.  Insurance  Assn.  [171  Iowa 

and  is  to  this  effect:  the  cashier  simply  testified  that  before 

him   as  a   notary   public,   plaintiff  verified 

saffldTenc  '^  *    P^*<>o**  ^*  !<**  5  ^^^  plaintiff  testified  that  she 
erideoce.  verified  the  same  before  the  cashier  as  notary 

pnblic,  and  that  she  mailed  sworn  proofs  of  loss  to  the  defend- 
ant company.    The  secretary  of  the  company  said  that  neither 

he,    as    secretary,    nor    the    company    ever 

2.  Etidbncb:  .,  ••,  -r  jj 

secondary :        received  any  proofs  of  loss.    It  appeared  dur- 

notlce  to  pro-  "^  *^  •      >■ 

wben^nof "***  •     ing  the  examination  of  plaintiff  that  defend- 
necenary.  ^^^  y^^  contending  that  it  never  received  any 

proofs  of  loss ;  henccy  notice  to  it  to  produce  the  same  would 
have  been  a  useless  formality ;  and  plaintiff  also  testified  that 
she  did  not  keep  a  copy  of  what  she  mailed  to  defendant. 
Under  this  state  of  facts,  the  trial  court  was  justified  in  find- 
ing that  plaintiff  made  out  and  duly  mailed  proofs  of  loss 
to  the  defendant. 

III.  As  to  the  warranty  clause:  It  is  agreed  that  the 
Anchor  policy  was  cancelled,  but  plaintiff  contends  that  an- 
other was  substituted  in  its  place  by  agreement  with  the 

defendant  company.  Defendant  denies  the 
^'  warranues  to     agreement,  and  also  asserts  that  if  any  such 

be  indorsed  on  ,  ji       '^  -        -i- j   i. 

policy:  agreement  was  made,  it  was  invalid  because 

waiver 

not  endorsed  upon  or  added  to  the  original 
policy,  as  provided  therein.  It  is  a  well-established  rule  of 
this  court  that  a  defendant  insurance  company  may  waive  a 
condition  made  for  its  benefit,  especially  such  an  one  as  that 
here  relied  upon,  by  the  making  of  an  agreement  which  it 
does  not  insist  upon  having  attached  to  or  added  to  its 
policy.  Bloom  v.  Ins.  Co.,  94  Iowa  359 ;  Liquid  Carbonic  Co, 
V.  Ins.  Co.,  126  Iowa  225. 

In  the  letter  attached  to  plaintiff's  amendment  to  the 
petition  heretofore  quoted,  written  by  defendant's  secretary 
to  the  plaintiff,  under  date  of  September  24,  1910,  it  appears 
that  the  substitution  of  a  policy  issued  by  either  of  the  New 
Jersey  companies  named  was  agreed  to,  and  that,  pending 
answer  to  the  letter,  the  policy  would  be  regarded  in  full 
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force  if  there  was  a  policy  in  either  company  to  the  amount 
of  $1,000. 

We  may  remark  parenthetically  that  S.  B.  Mahoney  was 
plaintiff's  maiden  name,  and  that  the  letter  reached  plaintiff 
in  due  course.  It  appears  that  plaintiff  had  a  policy  for 
$1,000  in  the  National  Fire  &  Marine  Insurance  Company  of 
Elizabeth,  New  Jersey.  The  letter  from  plaintiff  to  the 
defendant  which  called  forth  the  letter  from  the  company  of 
date  September  24th,  already  referred  to,  is  as  follows: 


**No.  of  Policy  95351. 

"Femandina,  Fla.,  Sept.  20,  1910. 

*'Mr.  F.  D.  Babcock,  Dear  Sir: — I  have  your  policy  for 
$1,000  on  sawmill  at  Highland,  Fla.  It  has  a  warranty  clause 
for  the  Anchor  Insurance  Co.  of  Iowa,  which  time  has  expired, 
and  I  do  not  deem  it  necessary  to  renew.  Will  you  send  me  a 
warranty  clause  and  make  it  for  the  National  Insurance  Com- 
pany of  Elizabeth,  New  Jersey,  in  which  company  I  have 
$1,000  and  believe  it  a  good  company.  Kindly  send  me  the 
clause  at  once  and  let  me  know  if  Mr.  F.  B.  Thompson  of  159 
La  Salle  St.,  Chicago,  111.,  has  paid  you  for  this  policy.  I 
sent  him  $73  &  50c  (73.50)  about  the  25th  of  June  to  pay 
for  this  policy,  was  not  this  amount  too  much  f  I  will  prefer 
to  deal  with  you  direct,  as  I  have  had  some  trouble  in  his  not 
paying  a  policy  in  another  company.  Will  appreciate  your 
sending  clause  to  me  direct  and  thanking  you,  I  am 

*'Very  respect,  S.  R.  Mahoney, 

''Fernandina,  Fla.'' 

On  the  27th  of  September,  plaintiff  responded  to  defend- 
ant's letter  of  September  24th,  and  the  only  thing  in  the 
record  showing  the  nature  of  this  letter  is  the  testimony  of  the 
defendant's  secretary  as  to  its  contents,  as  follows: 

'*I  remember  in  a  general  way  the  contents  of  the  letter 
of  Mrs.  Black  to  us  under  date  of  September  27,  1910.    She 
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asked  us  to  send  the  clause  to  attach  to  that  policy,  the  war- 
ranty clause/' 

To  this  defendant  made  the  following  response: 

''Oct  3rd,  1910. 
**Mr.  S.  R.  Mahoney,  Femandina,  Pla.    Dear  Sir:  Your 
letter  of  Sept.  27th,  asking  for  substituted  warranty  for  policy 
No.  95351  is  received,  and  we  have  referred  this  matter  to  our 
broker  in  Chicago,  who  wrote  this  business  for  us. 
''Very  truly  yours^ 

'*P.  D.  Babcock,  Secretary.*' 

At  the  same  time,  defendant  wrote  its  Chicago  broker  as 
follows : 

''Oct.  3rd,  1910. 

"Messrs.  Chas.  Brock  Jones  &  Co.,  Chicago,  lU.  Dear 
Sirs :  As  requested  in  your  favor  of  October  1st  under  another 
cover  we  will  send  you  a  supply  of  envelopes. 

"We  are  requested  by  S.  R.  Mahoney  to  attach  a  war- 
ranty clause  to  our  policy  No.  95351  to  read  'The  National 
Fire  Marine  Insurance  Company  of  Elizabeth,  N.  J.'  I  will 
write  Mr.  Mahoney  that  we  have  referred  the  matter  to  you ; 
this  being  agreeable  to  your  letter  of  the  26th  ult.  I  suppose 
of  course  you  have  the  money  for  this  policy  long  since  and 
turned  it  over  to  us. 

'  *  Very  truly  yours, 

F.  D.  Babcock,  Secretary. '• 


K 


As  already  indicated,  the  fire  occurred  October  5th,  and 
so  far  as  shown,  nothing  else  was  done  regarding  the  substi- 
tuted warranty  clause,  save  that  on  the  3rd  day  of  October, 
the  insurance  broker  in  Chicago  through  whom  plaintiff  ob- 
tained her  policy  in  the  defendant  company  wrote  the  f(d- 
lowing  letter  to  the  recognized  Chicago  brdser  for  the  defend- 
ant company: 
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Oct.  3rd,  1910. 
Messrs.  C.  Brock  Jones,  159  LaSalle  St.  Gentlemen: 
Several  days  ago  you  stated  that  the  home  office  of  the  Orain 
Shippers  had  written  you  that  S.  B.  Mahoney  assured  under 
No.  95351  had  written  the  home  office  requesting  a  change  of 
warranty,  and  I  told  you  not  to  make  it  on  account  of  all  the 
other  companies  cancelling  off.  I  don't  know  just  what  is 
the  matter,  but  it  occurred  to  me  that  it  was  good  risk  to  get 
off  of,  so  I  wrote  the  assured  to  return  the  policy.  Kindly 
advise  the  home  office  that  in  event  the  policy  is  sent  in  for 
cancellation,  to  return  it  with  the  statement,  that  it  must  be 
returned  through  the  same  source  that  it  was  procured.  I 
haven't  had  a  settlement  yet,  end  think  this  will  force  it. 
*  *  I  thank  you  very  much  for  your  courte^. 

''Yours  very  truly,  F.  B.  Thompson." 

And  this  broker  on  the  same  date  also  wrote  plaintiff  the 
following: 

''Chicago,  October  3d,  1910. 
"S.  B.  Mahoney,  Esq.,  Pemandina,  Pla.  Dear  Sir:  Up 
to  this  writing  you  have  not  returned  Grain  Shippers  policy 
No.  95351,  and  every  day  that  you  delay  it  means  just  so  much 
less  return  premium.  Don't  you  think  it  advisable  to  return 
it  immediately  f    Awaiting  which  I  am. 

Yours  very  truly, 

(Signed)    F.  B.  Thompson." 


it 


Under  this  state  of  the  record,  the  trial  court  may  well 
have  found  that  the  defendant  itself,  by  its  letter  of  Septem- 
ber 24th,  recognized  the  i>olicy  as  in  full  force,  provided  plain- 
tiff had  insurance  in  either  of  the  New  Jersey  companies,  at 
least  for  such  a  reasonable  time  after  the  writing  of  the  letter 
as  in  the  circumstances  would  be  proper  for  a  reply.  Plaintiff 
did  reply  on  the  27th,  asking  for  a  warranty  clause  to  be 
attached  to  the  policy,  and  on  October  3rd  wrote  plaintiff  the 
letter  already  quoted,  and  also  to  its  Chicago  broker.  Plaintiff, 
however,  denies  receiving  any  letter  from  defendant  after  the 
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one  dated  September  24th.  In  these  latter  letters,  there  was 
no  su^estion  that  the  defendant  was  receding  from  the  propo- 
sition contained  in  its  letter  of  September  24th,  and  we  are 
constrained  to  agree  with  the  trial  court  in  its  holding  that  the 
attachment  of  the  warranty  clause  was  waived. 

IV.  As  to  the  payment  of  the  premium :  Plaintiff  secured 
hep  policy  by  correspondence  from  one  P.  R.  Thompson  of 
Chicago,  Illinois,  who  was  an  insurance  broker  residing  in 
^    j^  that  city.    Defendant  says  that  Thompson  was 

piymin?? '         ^^*  ^^  agent  or  broker,  and  plaintiff  testified 
estoppeL  ^^iat  she  employed  him  as  an  agent  or  broker 

to  place  $3,000  of  insurance  for  her,  but  that  she  did  not 
employ  him  generally  and  did  not  recognize  his  right  to  cancel 
or  receive  notices  of  the  cancellation  of  policies,  or  to  make 
settlement  of  her  policy  rights  in  the  defendant  company.  For 
the  purposes  of  the  case,  we  must  treat  Thompson  as  plaintiff's 
agent  with  reference  to  the  policy  in  suit.  Defendant  has  at 
all  times  taken  the  position  that  he  was  not  its  agent,  although 
for  some  purposes  it  is  now  seeking  to  rely  upon  what  he  did 
as  its  agent.  We  do  not  seem  to  have  the  full  correspondence 
which  passed  between  these  parties;  but  from  what  we  do 
have,  it  appears  that  plaintiff  was  directed  to  Thompson  by  a 
local  insurance  agent  in  Florida,  and  that  she  wrote  him  to 
place  $3,000  of  insurance  for  her  upon  her  mill  property. 
The  following  correspondence,  given  chronologically,  between 
plaintiff  and  this  broker  is  all  that  appears  in  the  record : 

''Chicago,  July  2nd,  1910. 

"Mr.  S.  B.  Mahoney,  Femandina,  Fla.  Dear  Sir: — ^I 
have  been  able  to  secure  another  $1,000  on  your  sawmill  in  the 
Grain  Shippers  of  Iowa,  and  herewith  enclose  its  policy,  No. 
95351. 

''I  have  found  this  company  to  be  equitable  in  its  adjust- 
ment of  its  losses  and  prompt  in  its  payments. 

''I  shall  endeavor  to  secure  the  other  $1,000  but  I  have 
run  out  of  the  printed  forms  sv^h  as  are  attached  to  this  pol- 
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icy.    If  you  wiU  send  me  seven  or  eight,  I  shall  appreciate  it 
very  much.  Yours  very  truly, 

'  *  ( Signed)    P.  R  Thompson. ' ' 

''Aug.  31st,  1910. 

"Mrs.  S.  B.  Mahoney,  Femandina,  Fla.  Dear  Madam; — 
I  am  herewith  enclosing  my  check  No.  915  payable  lo  your 
order  in  the  sum  of  $68.75  for  unearned  premium  on  Anchor 
poUcy  No.  105479,  also  check  No.  916  in  the  sum  of  $59.30 
for  unearned  premium  on  Security  Mutual  No.  100362. 

"Grain  Shippers  policy  No.  95351  contains  a  warranty 
clause  that  the  Anchor  Fire  Insurance  Company  of  Iowa  wiU 
retain  at  all  times  during  the  currency  of  the  Grain  Shippers 
policy,  at  least  $1,000,  and  as  the  Anchor  policy  has  been 
cancelled  the  Grain  Shippers  policy  will  be  automatically  can- 
celled. It  becomes  necessary  to  change  this  warranty  clause, 
so  as  to  follow  some  other  company.  You  wrote  me  some  time 
ago  that  you  had  a  policy  in  the  National  Fire  &  Marine 
Insurance  Company  of  New  Jersey  for  $1,000,  and  if  this  is 
still  in  force,  I  will  have  the  warranty  clause  substituted  on 
the  Grain  Shippers  policy  to  follow  the  National.  Please 
advise  me  on  this  point  immediately,  thus  obliging, 

"Yours  very  truly,  P.  B.  Thompson.'* 

"Chicago,  Sept.  10th,  1910. 
"S.  B.  Mahoney,  Esq.,  Femandina,  Fla.  Dear  Sir:  I 
find  that  through  an  error  I  sent  you  my  check  No.  915  in  the 
sum  of  $68.75  for  return  premium  on  Anchor  policy  No. 
105479 ;  when  in  reality  you  had  not  paid  the  premium  on  it, 
which  amounted  to  $73.50.  Therefore,  it  will  be  necessary  for 
you  to  send  me  by  return  mail  a  check  in  the  sum  of  $73.50. 
The  policy  had  earned  $4.75  for  the  time  that  it  was  in  force, 
which  was  nearly  a  month.  Altogether  I  sent  you  three  poli- 
cies, namely  the  Security,  Grain  Shipper,  and  Anchor,  each 
was  in  the  sum  of  $1,000  making  a  premium  on  each  of  $73.50, ' 
or  a  total  of  $220.50.  The  Security  and  Anchor  policies  were 
cancelled,  and  I  sent  you  separate  checks  for  the  return 
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premium  on  each,  thinking  that  you  had  sent  me  checks  for 
the  full  premium  of  $220.50,  while  in  reality  you  sent  but 
$147.00. 

* '  If  you  will  send  me  a  check  for  $73.50  by  return  mail, 
I  will  see  that  a  new  warranty  clause  is  made  out  for  the 
Grain  Shippers  policy,  so  as  to  keep  it  in  force,  and  also  place 
the  $3,000  which  you  ordered  a  few  days  ago  if  possible. 
Thanking  you  very  much  for  your  prompt  compliance,  I  am, 

Yours  very  truly, 

(Signed)    P.  R.  Thompson." 


ii 


Pemandina,  Pla.,  Sept.  14, 1910. 
Mr.  Thompson:  Dear  Sir: — ^Your  letter  arrived;  I  sent 
you  $147.00  and  have  only  one  policy  the  Grain  Shipper, 
which  is  not  worth  a  penny  without  that  clause  in  it,  there- 
fore it  is  your  duty  to  send  it  at  once  to  me  or  cancel  premium. 
I  figure  you  owe  me  $65.30  on  the  cancelled  premium  of 
another  company  (have  forgotten  name)  and  sent  on  draft 
which  was  long  since  due,  the  protest  fee  was  $2.58  which  I 
enclose. 

''Now  I  shall  not  send  you  a  check  until  you  send  me  the 
clause  for  the  Grain  Shipper's  policy  as  it  is  not  worth  any- 
thing as  it  stands  and  for  two  months  now  I  have  been  paying 
for  a  policy  which  is  no  good.  After  this  if  you  want  to  write 
a  policy  for  the  3  thousand  and  do  not  care  to  trust  me, 
you  can  send  it  to  the  bank  here.  Please  let  me  hear  from 
you  at  once.    Very  respectfully,  S.  R.  Mahoney.'* 

''Sept.  17th,  1910. 

"Mrs.  S.  R.  Mahoney,  Pemandina,  Pla.  Dear  Madam: 
I  am  obliged  to  report  to  you  my  inability  to  execute  your 
order  of  $3,000  on  your  sawmill,  although  I  have  tried  every 
available  capacity. 

"Regarding  your  remarks  in  your  letter  of  the  14th, 
pertaining  to  protest  fees,  will  say  that  I  see  no  reascm  why 
you  should  have  drawn  on  me  for  return  premium,  and  espe- 
cially 80  as  I  had  sent  you  two  checks  covering  ratum  pre- 
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miums,  when  in  reality  I  should  have  sent  you  but  one,  on 
account  of  your  not  having  paid  the  original  premium  on 
the  Anchor  policy. 

**The  Grain  Shippers  policy,  as  it  stands  today,  is  not 
valid  on  account  of  the  warranty  clause  being  violated  by 
cancellation  of  the  Anchor  policy,  and  for  that  reason,  I 
think  it  best  for  you  to  return  the  policy  so  that  the  return 
premium  may  be  collected  thereon. 

"If  you  will  return  the  policy  in  enclosed  envelope,  I  will 
have  it  cancelled  and  return  premium  collected  at  an  early 
date.  Yours  very  truly, 

*'F.  R.  Thompson.'* 


it 


Femandina,  Fla.,  Sept.  20, 1910. 
Mr.  F.  B.  Thompson,  Dear  Sir: — Please  send  me  your 
check  for  cancelled  premium  on  policy  Orain  Shippers — it  has 
been  no  good  since  1st  day  of  Aug. — ^when  the  Anchor  was 
cancelled.  Please  figure  to  that  time.  Cancelled  premium  are 
dollar  for  dollar  and  no  discount  which  your  check  did  not 
give  me.  I  enclose  letter  from  A.  J.  Van  Dunn  &  Co.,  which 
explains  itself.  Had  the  mill  burned,  where  would  I  have 
been.  Now  if  you  do  not  send  me  the  amount  I  shall  take  it  up 
with  the  Grain  Shippers  people  direct.  You  can  send  your 
check  to  First  National  Bank  with  the  request  to  forward 
Grain  Shippers  policy,  they  do  not  charge  me  for  any  such 
collection.  I  have  had  awful  experience  with  the  rascality  of 
insurance  agents  in  the  past  year  and  you  will  have  to  excuse 
me  if  I  am  a  trifle  particular,  and  try  to  keep  my  eyes  open. 
Hoping  this  explanation  is  satisfactory,  I  am, 

''Very  respectfully,  S.  R.  Mahoney." 

On  the  same  day  this  letter  was  written,  plaintiff  sent 
her  letter  to  the  defendant  company,  under  date  of  Septem- 
ber 20th  already  quoted.  This  was  followed  by  one  from 
Thompson  to  plaintiff,  under  date  September  23,  1910,  as 
follows : 

Vol.  171  Ia,— «1 
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*' Chicago,  Sept.  23, 1910. 

''Mn.  S.  B.  Mahonej,  Femandina,  Fla.  Dear  Madam: 
I  faave  yours  of  the  20th  regarding  Grain  Shippers  policy.  In 
reply  would  say  that  I  cannot  make  any  returns  on  this  policy 
until  you  send  the  policy  to  me,  so  that  I  can  cancel  it  with 
the  company,  and  secure  the  return  premium.  When  this  is 
done  I  will  make  an  accounting  with  you  immediately. 

^'Be  kind  enough  therefore,  to  return  the  policy  by 
return  mail  thus  obliging, 

'* Yours  very  truly,  P.  B.  Thompson." 

This  was  all  which  passed  prior  to  the  fire.  But  under 
date  of  October  10, 1910,  Thompson  wrote  plaintiff  as  follows : 

"Chicago,  Oct  10th,  1910. 

"Mrs.  S.  B.  Mahoney,  Femandina,  Fla.  Dear  Madam: 
I  received  your  telegram  of  the  6th,  and  also  your  letter  of 
even  date,  to  the  effect  that  your  mill  at  Highland  had  been 
destroyed  by  fire.  For  two  months  I  have  been  trying  to  get 
you  to  balance  your  account  by  paying  the  amount  due  per 
the  statement  rendered  you  the  first  part  of  August  amount- 
ing to  $73.50,  but  for  some  reason  or  other  you  did  not  remit. 
And  in  the  meantime  the  Chicago  agent  of  the  Grain  Shippers 
decided  it  was  best  to  retire  its  policy,  and  I  wrote  you  to 
return  it,  at  the  same  time  advising  you  that  I  was  unable 
to  complete  your  order  for  further  insurance  on  the  mill. 
The  Chicago  agent  of  the  Grain  Shippers  is  Messrs.  Charles 
Brock  Jones  &  Co.,  159  La  Salle  Street,  Chicago,  and  with 
whom  you  will  have  to  communicate  regarding  this  policy. 

"Tours  very  truly,      (Signed)      F.  B.  Thompson." 

And  thereafter,  under  date  of  January  20,  1911,  Thomp- 
son wrote  defendant's  acknowledged  broker  the  following: 

''Chicago,  January  20,  1911. 
''Messrs.  Chas.  Brock  Jones  &  Co.,  Agents,  Grain  Ship- 
pers Mutual  Fire  Ins.  Co.,  159  La  Salle  St.,  City.    Dear  Sir: 
I  desire  to  verify  my  conversation  with  you  regarding  the 
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warranty  clause  under  policy  No.  95351,  S.  R.  Mahoney,  to 
the  effect  that  I  did  not  deliver  warranty  clause  substitutinlg 
the  National  F.  &  M.  in  lieu  of  the  Anchor.  I  wrote  the 
assured  under  date  of  September  17th,  1910,  (copy  of  which 
letter  you  have  in  your  possession)  that  the  Grain  Shippers 
policy  as  it  stood  on  that  date  is  not  valid  on  account  of  the 
warranty  clause  being  violated  by  cancellation  of  the  Anchor 
policy,  and  for  that  reason  requested  the  return  of  the  policy 
for  cancellation.  Under  date  of  September  20,  1910,  assured 
wrote  me  in  reply  (copy  of  which  you  have)  that  the  Grain 
Shippers  policy  had  been  no  good  since  August  1st,  1910. 
Regarding  the  payment  of  the  premium,  I  wish  to  say  that 
originally  I  placed  three  policies  for  this  assured  with  a 
premium  of  $73.50  on  each  policy  and  received  a  check  from 
assured  for  $147.00.  Two  policies  were  cancelled  and  I  sent 
separate  checks  for  the  return  premium  thereunder,  which 
you  can  readily  see  balanced  the  account  on  my  books. 

'*!  think  this  is  the  information  desired  by  you,  and 
remain,     Yours  very  truly,  (Signed)  F.  R.  Thompson.'* 

This  closed  the  correspondence,  except  the  letter  hitherto 
quoted,  under  date  of  October  3,  1910,  from  Thompson  to  the 
plaintiff.  From  this  it  appears  that  the  trial  court  was  justi- 
fied in  finding  that  both  Thompson  and  the  defendant  (the 
latter  by  admission  in  its  letter  of  September  24th)  received 
the  premium  on  the  policy,  or  that  defendant  is  estopped 
from  denying  that  it  received  it. 

V.  As  to  the  cancellation  of  the  policy :  This  is  the  most 
troublesome  question  in  the  case.  If  Thompson  were  defend- 
ant's agent,  it  might  well  be  found  that  the  policy  was  can- 
celled both  for  nonpayment  of  premium  and 


cancellation:      bccausc  of  breach   of  the  warranty  clause. 


5.  IifSUBANCs: 
cancc 
onest 

^^  But  it  is  practically  conceded  that  Thompson 

was  plaintiff's  agent,  and  the  only  effect  which  can  be  given 
to  the  correspondence  which  passed  between  plaintiff  and 
this  agent,  is  to  show  plaintiff's  intent  in  the  matter,  or  her 


324  Black  v.  Insurance  Assn.  [171  Iowa 

admiflsioiis.  The  latter  may  be  shown  by  her  dedarations  to 
her  own  agent  and  the  correspondence  which  passed  between 
them;  but  defendant  cannot  rely  upon  this  correspondence 
as  an  estoppel ;  for  it  was  not  addressed  to  its  agent,  nor  did 
it  have  any  knowledge  thereof.  In  its  own  correspondence 
with  plaintiff,  it  admitted  the  receipt  of  the  premium  and 
consented  to  the  substitution  to  meet  the  warranty  clause, 
and  it  at  no  time  before  the  fire  claimed  that  the  policy  had 
been  cancelled  or  forfeited  for  nonpayment  of  premium  or 
for  any  other  reason.  On  October  3rd,  defendant  wrote  its 
own  agents,  Chas.  Brock  Jones  &  Company,  to  the  effect  that 
it  approved  of  the  substitution  of  the  New  Jersey  company 
for  the  Anchor  Company.  It  also  assumed  that  it  had  the 
premium  for  the  policy.  It  is  true  that,  on  October  3rd, 
Thompson  wrote  plaintiff,  reminding  her  that  she  had  not 
returned  her  policy  in  defendant  company,  and  suggested 
that  she  do  so  immediately;  and  on  the  same  day,  he  wrote 
defendant's  Chicago  brokers  or  agents,  advising  them  not 
to  make  the  change  of  warranty  and  suggesting  that  this  was 
a  good  risk  ''to  get  off,"  and  that  he  had  written  plaintiff  to 
return  the  policy.  He  also  asked  that  if  the  policy  be  returned 
for  cancellation,  it  be  sent  to  him  in  order  that  he  might  force 
a  settlement.  Here  again  we  think  the  question  of  cancella- 
tion was  one  of  fact  for  the  court.  As  it  found  there  was 
none,  we  are  not  disposed  to  interfere.  The  Chicago  broker 
or  agent,  Thompson,  was  evidently  not  working  in  the  interest 
of  his  principal,  the  plaintiff,  and  what  he  did,  did  not  amount 
to  a  cancellation  of  the  policy;  and  the  defendant  itself  did 
nothing  before  the  fire  toward  cancelling  the  policy,  nor  did 
its  agents,  Jones  &  Co.,  do  anything  along  that  line.  The 
trouble  seems  to  have  been  between  plaintiff  and  her  agent, 
the  latter  either  looking  after  his  own  personal  interests,  or 
trying  to  get  rid  of  the  policy  for  the  protection  of  the  com- 
pany, rather  than  for  the  benefit  of  his  principal. 

The  record  is  not  as  complete  as  it  might  have  been 
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made ;  bat  enough  appears  to  justify  the  finding  of  the  trial 
court,  and  its  judgment  must  be,  and  it  is — Affirmed. 


liADDy  Gaykob  and  Salinger,  JJ.,  concur. 


Simon  Casady  &  Company,  Appellants,  v.  Oscab  M.  Habtzell 

et  al.,  Appellees. 

BANKBUPTOY:  Attadunent  Lien—- Delivery  Bond— Knlliilcatlon  hy 
Baakmptcy  Proceeding.  An  attachment  lien  is  whoUy  destroyed 
by  the  filing  of  a  petition  in  bankmptey  within  four  months,  fol- 
lowed^ by  an  adjudication  of  bankruptcy.  (Federal  Act,  July  1, 
1898,  Ch.  541,  Sec.  67f,  Comp.  Stat.  9651.)  The  attachment  lien 
being  carried  down,  a  delivery  bond  given  by  the  defendant  in 
attachment,  under  See.  3909,  Code,  conditioned  for  the  deUvery  of 
the  property,  etc.,  to  satisfy  any  judgment  rendered  against  such 
defendant,  is  likewise  carried  down,  and  the  surety  is  no  longer 
liable  thereon. 

Appeal  from  Madison  Districi  Court. — Hon.  W.  H.  Fahey, 

Judge. 

Thursday,  February  18, 1915. 

Rehearing  Denied  Friday,  September  24,  1915. 

Action  on  certain  notes  and  an  overdraft  aided  by 
attachment.  After  the  property  levied  on  was  discharged  by 
the  execution  of  a  delivery  bond,  the  defendants  were 
adjudged  bankrupts.  Thereupon,  plaintiff  amended  the  peti- 
tion by  praying  that  judgment  be  enjoined  in  order  to 
adjudicate  defendants'  liability  as  a  basis  for  an  action 
against  the  surety  on  the  delivery  bond.  The  relief  was 
denied  and  plaintiff  appeals. — Affirmed. 

A.  A.  McOarry,  for  appellants. 

Parsons  <&  MUls  and  A.  W.  dk  P.  B.  Wilkinson,  for 
appellees. 
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Ladd,  J. — A  petition  was  filed  June  23, 1908,  praying  for 
judgment  on  four  notes,  of  the  face  value  of  $3,454.84,  and 
an  overdraft  of  $426.49,  with  accrued  interest.    This  petition 

was  aided  by  a  writ  of  attachment  which  was 

^*  atSfhm^^'     levied  on   certain   real  estate   and  a  large 

bond :  nuufn^     amount  of  personal  property.    On  the  same 

bankruptcy         day,   the   defendant,    O.   M.   Hartzell,   with 

proceeding. 

Prank  L.  Hall  as  surety,  released  the  personal 
property  from  the  levy  by  executing* a  delivery  bond  in  the 
penal  sum  of  $9,000,  conditioned  that  if  the  defendants  **  shall 
deliver  said  property  or  its  estimated  value  ($25,000)  as 
aforesaid  to  said  sheriff  to  satisfy  any  judgment  that  may  be 
rendered  against  said  defendant  in  said  suit  withiit  twenty 
(20)  days  after  the  rendition  thereof,  then  this  obligation  to 
be  void;  otherwise  to  remain  in  full  force  and  virtue."  An 
answer,  setting  up  that  defendants  had  been  adjudged  bank- 
rupts and  asking  that  the  action  abate,  was  filed  May  5,  1911. 
An  amendment  to  the  petition  was  filed  October  4,  1913,  in 
which  the  issuance  and  levy  of  the  writ  of  attachment,  the 
execution  of  the  delivery  bond  and  the  adjudication  that 
defendants  were  bankrupts  on  the  1st  and  10th  days  of 
August,  1908,  were  alleged,  and  also  that,  in  order  to  hold 
the  surety  (Hall),  it  was  necessary  first  to  obtain  judgment 
against  defendants  for  the  purpose  of  fixing  the  liability  of 
Hall,  whereupon  it  should  be  perpetually  enjoined,  and  such 
judgment  was  prayed.  The  defendants  first  demurred  to  the 
petition,  and  when  the  demurrer  was  overruled,  answered,  in 
substance  pleading  their  discharge  in  bankruptcy  as  a  defense. 
The  issues  were  submitted  on  an  agreed  statement  of  facts, 
from  which  it  appears  that  the  indebtedness  was  as  stated, 
amounting  to  $6,418.51  March  4,  1914;  that  the  levy  of  the 
writ  and  the  execution  of  the  bond,  as  well  as  the  adjudica- 
tion in  bankruptcy,  were  as  recited;  and  that  the  personal 
property  levied  on  belonged  to  0.  M.  Hartzell,  was  worth 
$21,500,  and  was  taken  possession  of  by  the  trustees  and  sold 
under  the  orders  of  the  bankrupt  court,  and  the  proceeds 
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applied  to  the  partial  extinguishment  of  the  liens.  As  the 
indebtedness  may  not  be  enforced  against  defendants,  the 
sole  purpose  of  obtaining  judgment  against  them  is  to  fix  the 
liability  of  the  surety  on  the  delivery  bond.  Our  statute  pro- 
vides that ' '  The  defendant,  or  any  person  in  whose  possession 
any  attached  property  is  found,  or  any  person  making 
a£Sdayit  that  he  has  an  interest  in  it,  may,  at  any  time  before 
judgment,  discharge  the  property  attached,  or  any  part 
thereof,  by  giving  bond  with  security,  to  be  approved  by  the 
sheriff,  or  after  the  return  of  the  writ  by  the  clerk,  in  a 
penalty  at  least  double  the  value  of  the  property  sought  to 
be  released,  but  if  that  sum  would  exceed  double  the  amount 
of  the  claim  for  which  an  attachment  is  sued  out,  then  in  such 
sum  as  equals  double  the  amount  of  such  claim,  conditioned 
that  such  property  or  its  appraised  value  shall  be  delivered 
to  the  sheriflP,  to  satisfy  any  judgment  which  may  be  obtained 
against  the  defendant  in  that  suit,  within  twenty  days  after 
the  rendition  thereof.  This  bond  shall  be  filed  with  the  clerk 
of  the  court.*'    (Sec.  3909,  Code.) 

The  sections  following  relate  to  ascertaining  the  value  of 
the  property,  and  Sec.  3911  declares  that  if  the  principal  did 
not  own  the  property  at  the  time,  or  it  was  exempt  at  the 
time,  either  fact  would  be  a  defense.  No  such  defense  is 
interposed,  and  the  only  issue  is  whether,  under  the  peculiar 
facts  of  the  case,  the  conditions  of  the  bond  may  be  enforced, 
it  being  contended,  on  the  one  hand,  that  under  Sec.  67f  of 
the  Bankruptcy  Act  of  1898  (30  U.  S.  Stat,  at  Large,  565), 
the  levy  of  the  writ  of  attachment  and  delivery  bond  became 
void,  and  on  the  other,  that,  by  virtue  of  Sec.  16  (30  U.  S. 
Stat,  at  Large,  550),  the  liability  of  the  surety  on  this  bond 
was  saved. 

Sec.  16  reads:  ''The  liability  of  a  person  who  is  a  co- 
debtor  with,  or  guarantor  or  in  any  manner  a  surety  for,  a 
'bankrupt  shall  not  be  altered  by  the  discharge  of  such  bank- 
rupt" 

Sec.  67f  provides:    "That  all  levies,  judgments,  attach- 
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ments,  or  other  liens,  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged  a 
bankrupt^  and  the  property  affected  by  the  levy,  judgment, 
attachment  or  other  lien  shall  be  deemed  wholly  dischai^d 
and  released  from  the  same,  and  shall  pass  to  the  trustee  as 
a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall, 
on  due  notice,  order  that  the  right  under  such  levy,  judgment, 
attachment  or  other  lien  shall  be  preserved  for  the  benefit  of 
the  estate ;  and  thereupon,  the  same  may  pass  to  and  shall  be 
preserved  by  the  trustee  for  the  benefit  of  the  estate  as 
aforesaid.'* 

The  language  of  this  last  section  differs  from  that  on 
the  same  subject  (Sec.  14)  of  the  Act  of  1867  (14  U.  S.  Stat 
at  Large,  522),  which  read: 

''And  such  assignment  shall  relate  back  to  the  commence- 
ment of  said  proceedings  in  bankruptcy,  and  thereupon,  by 
operation  of  law,  the  title  to  all  such  property  and  estate, 
both  real  and  personal,  shall  vest  in  said  assignee,  although 
the  same  is  then  attached  on  mesne  process  as  the  property 
of  the  debtor,  and  shall  dissolve  any  such  attachment  made 
within  four  months  next  preceding  the  commencement  of  said 
proceedings.*' 

Such  difference  is  said  to  furnish  a  sufficient  basis  for 
distinguishing  some  of  the  cases  construing  that  act  and  to 
justify  a  different  conclusion  on  identical  facts  under  the 
later  act.  For  the  purposes  of  the  case  at  bar,  it  is  not 
important  whether  the  attachment  was  merely  ** dissolved'' 
or  rendered  '*null  and  void"  by  the  bankruptcy  proceedings; 
for,  in  either  event,  these  terminated  all  obligation  on  the 
delivery  bond.  It  is  apparent  that  the  effect  of  Sec.  67f  of 
the  Act  of  1898  is  not  to  avoid  attachment,  levies  or  liens 
therein  referred  to  against  all  the  world,  but  merely  as  against 
the  trustee  in  bankruptcy  and  those  claiming  under  him,  so 
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that  the  property  may  pass  to  and  be  distributed  by  him 
among  the  creditors  of  the  bankrupt,  and  such  is  the  view 
entertained  by  several  well-considered  cases.  McKenney  v. 
Cheney,  11  Am.  B.  Bep.  (Ga.)  54;  Frazee  v.  Nelson,  179 
Mass.  456  (61  N.  E.  40).  There  is  some  conflict  in  the 
authorities  as  to  whether  Sec.  67f  has  any  application  to 
voluntary  bankruptcy;  but  as  the  question  is  not  argued,  we 
shall  assume,  as  the  parties  hereto  have,  and  in  harmony 
with  the  weight  of  authority  (see  McKenney  v.  Cheney,  supra, 
with  cases  therein  cited),  that  said  section  is  applicable  to 
voluntary  as  well  as  involuntary  bankruptcy.  Had  four 
months  or  more  intervened  between  the  levy  of  the  writ  of 
attachment  and  the  filing  of  the  petition  in  bankruptcy,  that 
section  would  not  have  been  applicable,  and  plaintiff  might 
be  entitled  to  the  relief  prayed.  Hill  v.  Harding,  130  U.  S. 
699,  703  (32  L.  Ed.  1083, 1084) ;  Btiiterick  Pub.  Co.  v.  Bowen 
Co.,  26  Am.  B.  Rep.  (R.  I.)  718;  Kendrick  &  Roberis  v. 
Warren,  110  Md.  47  (72  Atl.  461). 

As  less  than  four  months  intervened,  the  provisions  of 
Sec.  67f  must  be  given  effect  and  the  right  of  plaintiff  to 
judgment  necessarily  depends  on  whether  the  conditions  of 
the  delivery  bond  were  avoided  thereby.  It  will  be  observed 
that  the  function  of  the  delivery  bond  is  merely  to  discharge 
the  property.  It  does  not  dissolve  the  attachment,  but  takes 
the  place  of  the  lien.  The  attachment  continues,  the  bond 
being  conditioned  to  turn  the  property  or  its  value  over  to 
the  sheriff  when  required,  to  satisfy  the  debt,  and  thereby 
discharge  the  same.  The  obligation  is  not  to  satisfy  the 
judgment  but  to  deliver  to  tlie  sheriflP  the  property  levied  on, 
out  of  which  to  satisfy  the  execution  against  the  property 
condemned  by  the  judgment  for  its  satisfaction.  Until  then, 
the  attachment  does  not  cease  and  the  bond  merely  stands  in 
the  place  or  stead  of  the  property  levied  on.  The  consequence 
is  that  dissolving  the  attachment,  as  under  the  Bankruptcy 
Act  of  1867,  or  rendering  it  **null  and  void"  and  discharging 
and  releasing  the  property  affected  by  the  levy  or  attach- 
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ment,  under  the  Bankruptcy  Act  of  1898,  necessarily  carries 
down  with  it  the  delivery  bond  conditioned  for  the  forth- 
coming of  the  property  to  be  disposed  of  under  the  writ  of 
attachment  The  attachment  having  been  nullified,  the  lien 
of  any  levy  thereof  is  dissolved,  and  the  happening  of  the 
contingency  on  which  the  e£Scacy  of  the  bond  depends  is 
rendered  impossible;  for,  no  attachment  or  levy  remaining, 
judgment  sequestering  the  property  to  the  satisfaction  of  the 
debt  may  not  be  entered.  In  other  words,  as  the  lien  of  the 
attachment  remains  in  legal  contemplation  through  the 
delivery  bond  as  representing  the  property,  it  inevitably  fol- 
lows that  whatever  destroys  the  attachment  destroys  all 
liability  upon  the  bond.  Schunack  v.  Art  Meial  Novelty  Co., 
26  Am.  B.  Rep.  (Conn.)  731. 

Any  other  conclusion  would  lead  to  the  absurd  result  that 
the  surety  on  such  a  bond  might  be  compelled  to  deliver 
property  included  therein  or  pay  its  value  to  discharge  the 
portion  of  the  debt  remaining  unsatisfied  by  dividends  in 
bankruptcy,  notwithstanding  the  fact  that  the  identical 
property  had  been  seized  by  the  trustee  in  bankruptcy  by 
virtue  of  Sec.  67f,  reduced  to  money  and  distributed  to  the 
creditors  of  the  estate.  The  liability  of  the  surety  in  such  a 
case  is  not  affected  by  the  discharge  in  bankruptcy,  but  is 
avoided  in  consequence  of  the  adjudication  of  bankruptcy. 
The  eflScacy  of  the  delivery  bond,  as  it  stood  for  the  property 
attached  and  in  lieu  thereof,  ceased  with  the  attachment  and 
became  ''null  and  void,''  because  of  the  adjudication  that  the 
defendant  Hartzell  was  a  bankrupt.  We  have  discovered  no 
decision  precisely  in  point,  but  our  conclusion  finds  support 
in  Windisch-Muhlhatiser  Brewing  Co.  v.  Simms,  55  South. 
(La.)  739 ;  Crook-Homer  Co.  v.  Gilpin,  112  Md.  1  (28  L.  R.  A. 
(N.  S.)  233;  136  Am.  St.  376) ;  Payne  v.  Able,  7  Bush  (Ky.) 
344  (3  Am.  R.  316);  Hamilton  v.  Brymt,  114  Mass.  543; 
House  V.  SchnacUg,  235  111.  301  (85  N.  E.  395) ;  Keyes  v. 
Shannon,  8  Rob.  (La.)  172  (41  Am.  D.  299) ;  Klipstein  v. 
Allen-Miles  Co.,  136  Fed.  385 ;  Collier  on  Bankruptcy,  377. 
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The  annotator  in  StttU  v.  Beddeo,  14  L.  R.  A.  (N.  S.) 
507,  510,  deduces  this  conclusion,  after  a  review  of  the 
authorities : 

"Where,  however,  the  attachment  proceedings  are  not 
commenced  more  than  four  months  prior  to  the  bankruptcy 
proceedings  against  the  debtor,  no  valid  lien  is  obtained,  and 
the  rule  sustaining  the  liability  of  the  surety  on  the  theory 
that  the  bond  stands  in  lieu  of  the  property  attached  no 
longer  obtains;  and  the  doctrine  that  the  discharge  of  the 
debtor  or  principal  will  prevent  the  happening  of  the  con- 
tingency upon  which  the  liability  of  the  surety  depends,  and 
therefore  operate  to  release  him,  will  apply." 

McCombs  V.  Alien,  82  N.  T.  115,  is  often  cited  as  holding 
to  the  contrary,  but  an  examination  thereof  discloses  that  the 
undertaking  of  the  sureties  there  considered  was  to  pay  on 
demand  the  amount  of  judgment  which  might  be  recovered 
in  an  action  then  pending  against  the  defendant  in  attach- 
ment proceedings,  and  it  appeared  that  judgment  had  been 
rendered  against  the  principal  and  sureties  in  the  lower  court, 
80  that  the  contingencies  upon  which  the  liability  of  the  surety 
depended  actually  happened. 

As  no  recovery  might  be  had  on  the  bond,  there  is  no 
occasion  for  the  entry  of  the  judgment  such  as  is  prayed. — 
Affirmed. 

Deemer,  C.  J.,  Qaynor  and  Salinger,  JJ.,  concur. 


Kate  D.  Funk,  Appellee,  v.  Anchor  Fire  Insurance  Com- 
pany, Appellant. 

INSX7BAN0E:     Imnired  Not   "UnconcUtloiial  and   Sole  Owner" — 
1    Knowledge— Waiver — ^EstoppeL      An    insurance    company    that 
issues  a  policy  to  one  who  has  an  insurable  interest  in  the  prop- 
erty, but  who,  it  knows,  is  not  the  ''sole  and  unconditional" 
owner,   and   collects   the   premium   and  later  makes  the  policy 
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payable  to  a  mortgagee,  knowing  that  the  mortgagee  was  taking 
the  policy  as  security  for  a  loan,  waives  absolutely,  and  is 
estopped  to  insist  on,  the  provision  of  the  policy  that  the  '  *  policy 
shall  be  void  if  the  interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  owner." 

IN8USAN0E:     Oondition  of  Title — ^Knowledge  of  Oompany  through 

2  Agent — Rafftcleiicy  of  Evidence.  A  finding  that  an  insurance  com- 
pany had  knowledge  of  the  actual  ownership  of  insured  property 
is  justified  by  a  showing  that  the  agent  of  the  company  (a)  took 
the  acknowledgment  of  the  deed  which  showed  the  condition  of 
the  title  and  (b)  prepared  for  the  actual  owner,  and  had  in  his 
possession,  an  abstract  of  title  to  the  property  showing  the  actual 
ownership. 

ZNSTTBAKOE:     ''Insurable"  Interest— S<»ne8tead  in  Property.    A 

3  homestead  interest  in  property  is  an  insurable  interest. 

INSUBANOE:     Forfeitore— Foreclosure   "With  Knowledge   of  In- 

4  snred" — Service  by  Publication — Strict  Construction  of  Policy. 
A  policy  of  insurance,  payable  to  a  mortgagee,  is  not  voided  under 
a  clause  providing  that  *  *  if,  with  the  knowledge  of  the  insured,  fore- 
closure proceedings  be  commenced,  or  notice  g^ven  of  the  sale  of 
any  property  covered  by  this  policy,  by  virtue  of  any  lien 
.  .  .  thereon,  this  policy  shall  be  void,"  when,  in  the  fore- 
closure proceedings  and  sale,  service  on  the  insured  was  by  pub' 
lication  only.  Constructive  notice  is  not  ''knowledge"  within 
the  meaning  of  the  policy. 

INBtTSANOE:    Forfeiture  under  Mortgage  Foreclosure  Olause — Con- 

5  sent  to  Mortgage — Effect.  A  forfeiture  of  a  policy  of  insurance 
cannot  be  predicated  on  a  provision  that  the  policy  is  voided,  "if 
foreclosure  proceedings  be  commenced  ...  by  virtue  of  any 
lien  .  .  .  "on  the  property,  when  the  foreclosure  complained 
of  was  of  a  mortgage  to  which  the  insurance  company  had  con- 
sented. 

INSUBANCE:    Forfeiture — ^Prohibited  Ohange  of  Possession — ^Tenant. 

6  The  fact  that  there  is  some  shadowy  showing  in  the  record  that 
a  party  was  in  possession,  at  one  time,  of  the  insured  premises, 
possibly  as  a  tenant,  is  wholly  insuflicient  on  which  to  base  a 
forfeiture  under  the  clause  of  the  policy  that  "if  any  change 
other  than  by  death  of  the  insured  takee  place  in  the  possession 
of  the  property    •    .    .    the  policy  shall  be  void." 

Appeal  from  Muscaiiive  District  Court. — Hon.  A.  P.  Barker, 

Judge. 
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Friday,  September  24,  1915. 

Action  by  mortgagee  on  a  policy  issued  to  mortgagor 
and  made  payable  to  mortgagee  as  her  interest  might  appear. 
Judgment  and  decree  in  the  court  below  for  the  plaintiff. 
Defendant  appeals. — Affirmed. 

E.  M.  Warner,  and  E.  F.  Richman,  for  appellee. 
Sullivan  &  Sullivan,  for  appellant. 

Gaynor,  J. — This  action  is  brought  by  the  plaintiff 
against  the  defendant  company  upon  a  certain  policy  of 
insurance,  issued  on  the  28th  day  of  November,  1904,  in  which 
defendant  company  undertook  to  and  did  insure,  by  the  terms 
of  the  policy,  the  premises  in  controversy  against  loss  by  fire 
for  the  term  of  five  years.  The  plaintiff  bases  her  right  to 
recover  from  the  company  upon  the  following  facts,  which 
are  not  disputed  in  this  record : 

On  the  3d  day  of  June,  1905,  she  loaned  to  one  Lulu  B. 
Henning  $550.00,  and  took  a  mortgage  upon  the  premises 
insured  to  secure  the  loan.  At  the  time  the  loan  was  made 
by  the  plaintiff  to  Mrs.  Henning,  the  policy  in  controversy 
was  delivered  to  the  plaintiff  by  one  H.  H.  Arnold,  with  the 
following  endorsement  upon  it : 

'^  Permission  is  granted  for  encumbrance  upon  the  real 
property  insured  in  this  policy  not  to  exceed  the  principal 
sum  of  $550.00  and  loss,  if  any,  is  made  payable  first  to  Kate 
D.  Funk,  of  Muscatine,  Iowa,  mortgagee,  (or  trustee),  as  her 
interests  may  appear,  subject  to  the  conditions  of  this  policy. 

''Attached  to  and  made  a  part  of  policy  No.  49832,  of 
the  Anchor  Fire  Insurance  Company,  of  Des  Moines,  Iowa, 
this  28th  day  of  November.    (Signed)  H.  H.  Arnold,  Agent. " 

The  property  covered  by  said  policy  and  by  said  mort- 
gage was  totally  destroyed  by  fire  on  the  9th  day  of  February, 
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1908.  Due  notice  of  loss  was  given  as  required  by  the  terms 
of  the  policy. 

The  defendant  interposes  certain  defenses  to  plaintiff's 
right  to  recover. 

1.  That  the  policy  in  question  was  issued  to  W.  F.  Hen- 
ning,  who  stated  that  he  was  the  unconditional  and  sole  owner 
of  the  property,  and  that  the  defendant  had  no  knowledge 

that  he  was  not  the  owner,  until  long  after 
Insured  not*        the  destruction  of  the  property  by  fire ;  that 

''unconditional  xr     tr       ^      j  > 

owne?**^^  he  was  not  in  fact  the  owner  at  the  time  the 

waiverf*^'         policy  was  issucd;    that  the  property   was 
estoppel.  ^^jjg^  ^^  j^jg  ^fg^  L^j^  jj    Henning;   that 

W.  F.  Henning  wrongfully  and  fraudulently  concealed  this 
fact  from  the  defendant;  that  the  policy  provided  by  its 
terms : '  *  This  policy  shall  be  void  ...  if  the  interest  of 
the  insured  be  other  than  unconditional  and  sole  owner";  that 
the  said  W.  F.  Henning  was  not  the  sole  and  unconditional 
owner  of  the  premises  at  the  time  the  policy  was  issued  nor 
at  the  time  the  loss  occurred ;  and  that,  by  reason  thereof,  the 
policy  was  not  in  force  at  the  date  of  the  destruction  by  fire. 

2.  The  defendant  alleges,  as  a  complete  defense  to  plain- 
tiff's claim,  that  the  contract  of  insurance  further  provided : 
"Or  if  any  change,  other  than  by  death  of  the  insured, 
whether  by  legal  process,  judgment,  voluntary  act  of  the  in- 
sured, or  otherwise,  take  place  in  the  possession,  or  in  the 
interest  or  title  of  the  insured  in  or  to  the  property  covered 
by  the  policy  ...  or  if,  with  the  knowledge  of  the 
insured,  foreclosure  proceedings  be  commenced,  or  notice  given 
of  the  sale  of  any  property  of  this  policy  by  virtue  of  any  lien 
or  incumbrance  thereon,  this  policy  shall  be  void." 

That,  after  the  issuance  of  the  policy  and  before  the 
destruction  of  the  property  by  fire,  this  plaintiff  commenced  a 
suit  against  W.  F.  and  Lulu  B.  Henning  upon  a  certain  mort- 
gage upon  the  premises  covered  by  the  policy,  and  judgment 
was  rendered  in  foreclosure  proceedings  against  W.  F.  Hen- 
ning and  Lulu  B.  Henning  and  a  decree  of  foreclosure  entered, 
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and  sale  made  under  special  execution,  and  possession  of  the 
property  taken  by  the  plaintiff  herein;  that  this  defendant 
had  no  notice  or  knowledge  of  the  foreclosure  proceedings 
until  after  the  destruction  of  the  property;  that  by  reason 
of  this  fact  the  policy,  by  its  terms,  became  void,  and  was  not 
in  force  at  the  date  of  the  destruction  of  the  property. 

Plaintiff  in  reply  pleads  an  estoppel  and  says  that  H.  H. 
Arnold  was  the  agent  of  the  defendant  and  issued  the  policy 
and  knew,  at  the  time  the  policy  was  issued,  that  the  property 
belonged  to  Lulu  B.  Henning;  and  that,  with  full  knowledge 
of  this  fact,  he  issued  the  policy  to  W.  F.  Henning;  that 
with  full  knowledge  of  the  fact  that  the  property  belonged 
to  Lulu  B.  Henning,  he  undertook,  as  agent  of  defendant  com- 
pany, to  issue  insurance  that  would  protect  the  plaintiff's  mort- 
gage interest,  and  delivered  to  the  plaintiff  the  policy  in  suit, 
both  as  the  agent  of  the  defendant  and  of  Lulu  B.  Henning, 
and  the  plaintiff  accepted  and  relied  upon  the  same.  Plaintiff 
denies  that  W.  F.  Henning  made  any  representations  to  the 
defendant  as  to  his  ownership  of  the  property,  or  that  he 
fraudulently  concealed  the  knowledge  of  the  exact  title  at  the 
time  the  policy  was  issued. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  the 
court,  and  judgment  and  decree  entered  for  the  plaintiff  as 
prayed.    From  this  judgment,  the  defendant  appeals. 

The  facts  disclosed  by  the  record  appear  to  be  substan- 
tiaUy  as  follows: 

W.  F.  Henning  and  Lulu  B.  Henning  were  husband  and 
wife,  and  resided  upon  the  property  in  controversy  as  their 
homestead.  Prior  to  the  2nd  of  August,  1902,  the  title 
to  the  property  was  in  W.  F.  Henning.  On  that  day,  he  con- 
veyed the  title  to  his  wife.  Lulu  B.  Henning.  The  title  con- 
tinued in  her  until  the  11th  day  of  November,  1908.  On  the 
28th  day  of  November,  1904,  defendant  company  issued  this 
policy  of  insurance  to  W.  F.  Henning  for  the  sum  of  $500 
for  the  term  of  five  years.    On  the  3d  day  of  June,  1905,  the 
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plaintiff  made  a  loan  of  $500  to  Lulu  B.  Henning,  the  note 
being  signed  by  Lulu  B.  Henning  and  her  husband,  W.  F. 
Henning,  and  the  same  was  secured  by  a  real  estate  mortgage 
on  the  homestead.  At  the  time  said  loan  was  made,  some  con- 
trover^  arose  as  to  whether  or  not  the  real  estate,  independent 
of  the  building  thereon,  was  sufB.cient  security  for  the  loan, 
and  the  plaintiff  was  informed  that  there  was  a  policy  of 
insurance  upon  the  building  on  the  premises.  At  the  time  the 
loan  was  made  and  the  mortgage  executed,  the  policy  in  con- 
troversy, with  the  mortgage  clause  endorsed,  was  delivered 
by  one  H.  H.  Arnold  to  Mr.  E.  F.  Bichman,  the  attorney  for 
the  plaintiff,  in  the  presence  of  Mrs.  Henning,  and  the  policy 
continued  in  the  possession  of  Bichman,  as  attorney  for  plain- 
tiff, up  to  the  time  of  the  commencement  of  this  triaL  The 
lot  on  which  the  insured  building  stood  was  worth  not  to 
exceed  $200.  Upon  making  the  loan,  Bichman,  representing 
the  plaintiff,  went  to  see  the  property.    Bichman  testifies: 

''The  application  for  the  loan  from  Mrs.  Funk  to  the 
Hennings  came  from  H.  H.  Arnold.  Hef  was  a  loan  agent  He 
represented  that  he  had  an  application  for  a  loan,  but  had 
no  funds,  and  wanted  to  know  if  I  could  make  it  I  told  him 
if  the  security  was  satisfactory  I  would  do  so.  I  went  to  see 
the  property.  The  lot  itself  was  probably  not  worth  more 
than  $200.  Without  the  insurance  on  the  house,  the  security 
would  not  be  sufficient.  Arnold  told  me  there  was  insurance 
upon  the  property  to  the  amount  of  $500,  but  did  not  say 
in  what  company.  The  day  the  loan  was  closed  up,  Arnold 
brought  Mrs.  Henning  and  her  husband  to  my  office  to  close 
the  loan.  The  policy  was  delivered  to  me  by  Arnold  in 
the  presence  of  Mrs.  Henning,  with  the  mortgage  clause 
attached.*' 

Bichman  was  attorney  for  Mrs.  Funk  at  the  time.  There 
in  no  evidence  that  there  was  anything  said  by  W.  F.  Henning 
or  his  wife,  touching  the  ownership  of  the  property,  to  the 
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defendant  company  or  to  anyone  representing  the  defendant 
company  at  any  time.  There  is  no  evidence  that  W.  P.  Hen- 
ning  said  that  he  was  the  owner  of  the  property  absolutely, 
qualifiedly  or  otherwise.  There  is  no  evidence  that  he  con- 
cealed from  the  defendant,  or  its  representatives,  the  tiUe  to 
the  property.  There  is  no  evidence  of  what  occurred,  or  what 
was  said  at  the  time  the  policy  in  question  was  issued,  touch- 
ing the  title  to  this  property.  It  appears,  however,  that  Lulu 
B.  Henning  was  in  fact  the  owner ;  that  W.  F.  Henning  was 
her  husband  that,  as  such,  he  had  an  insurable  interest  in  the 
property ;  that  the  only  interest,  however,  which  he  had  in  the 
property  was  the  homestead  right. 

While  there  is  no  direct  evidence  of  the  fact,  we  think  it 
cannot  be  disputed,  under  this  record,  that  H.  H.  Arnold  was 
the  agent  of  the  defendant  company  at  the  time  this  policy 
was  issued,  and  at  the  time  it  was  turned  over  to  the  plaintiff's 
attorney  with  the  mortgage  clause  attached.  At  the  time  the 
policy  was  issued,  it  was  countersigned  by  H.  H.  Arnold,  as 
agent.  At  the  time  the  mortgage  clause  was  attached,  his 
name  appears  as  agent,  immediately  following  the  mortgage 
clause.  At  the  time  this  trial  was  had  he  was  dead.  Lulu  R. 
Henning  also  was  dead.  W.  F.  Henning  was  not  a  witness  at 
the  trial.  It  appears  that  he  had  left  the  country  for  parts 
unknown  long  prior  to  this  trial.  The  only  direct  evidence 
appearing  in  the  record,  touching  the  relationship  of  Arnold 
to  the  defendant  company,  is  the  statement  of  the  witness 
Bichman  that  Mr.  Arnold  said  to  him : 

^'  'I  am  agent  of  the  company  that  carries  this  insurance, 
and  I  will  bring  the  policy  to  you  later.'  The  next  day  he 
brought  the  policy  to  me  with  the  mortgage  clause  endorsed. 
This  was  the  day  the  mortgage  was  executed  or  immediately 
after.    The  policy  was  delivered  to  me  by  Arnold." 

We  feel  that  we  are  justified  in  saying  that  Arnold  was 
the  agent  of  the  company  in  some  capacity,  either  soliciting 

Vol.  171  Ijl-^T^ 
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agent  or  recording  agent    Touching  the  question  of  Arnold's 

knowledge  of  the  ownership  of  the  property 
condition  of       in  question,  the  record  discloses  that  the  deed 

title:  knowl-  ^  ' 

w[Sy  ttirough  ^^^°^  ^'  ^'  Henning  to  Lulu  R.  Henning 
?fe^cVo"?vi-  w^  ^»t®<i  August  2,  1902,  and  was  duly 
dencc  g|^^  ^^^  record  in  the  office  of  recorder  of 

deeds  in  the  county  on  September  16, 1902 ;  that  the  acknowl- 
edgment of  this  deed  was  taken  before  Arnold  as  notary  pub- 
lic; that  at  the  time  this  loan  was  made  by  the  plaintiff  to 
Mrs.  Henning,  and  at  the  time  the  policy  of  insurance  was 
delivered  to  her  attorney  with  the  mortgage  clause  attached, 
Arnold  brought  an  abstract  of  the  property  and  delivered  it 
to  plaintiff's  attorney;  that  the  abstract  was  continued  by 
Arnold  down  to  the  date  of  its  delivery  to  the  plaintiff's  attor- 
ney; that  the  continuation  was  in  Arnold's  handwriting; 
that  the  conveyance  to  Lulu  B.  Henning,  as  it  appeared  upon 
the  abstract,  was  in  the  handwriting  of  H.  H.  Arnold.  Arnold 
was  the  local  agent  for  the  defendant  company,  and  was  also 
the  agent  of  Mrs.  Henning  in  procuring  this  loan,  and  acted 
for  her  in  securing  the  loan  from  the  plaintiff,  and  knew  that 
the  insurance  was  demanded  as  additional  security  for  the 
loan.  The  policy  of  insurance  bears  date  of  November  28, 
1904.  The  property  was  destroyed  by  fire  on  the  9th  day  of 
February,  1908.  A  premium  of  $9.00  was  paid  for  the  policy 
for  the  term  of  five  years.  The  policy  would  expire  <Hi 
November  28, 1908. 

Neither  the  plaintiff  nor  her  attorney  knew  that  the  policy 
of  insurance  was  in  the  name  of  W.  P.  Henning.  Though  de- 
livered to  plaintiff's  attorney,  it  was  not  examined  by  him  or 
her,  further  than  to  see  that  the  mortgage  clause  was  attached. 
Arnold  was  then  acting  for  the  company.  He  procured  the 
mortgage  clause  to  be  attached  to  the  policy,  making  the  loss, 
if  any,  payable  to  the  plaintiff  as  her  interest  might  appear. 
While  representing  the  company,  he  knew  that  plaintiff  was 
taking  this  policy  as  additional  security  for  her  loan.  He 
knew,  at  that  time,  that  Lulu  B.  Henning  was  the  owner  of 


Sept.  1915]  Punk  v.  Insurance  Co.  339 

the  property.  He  must  have  known  that  the  policy  was  made 
payable  to  her  husband,  and  yet,  though  representing  the 
company,  he  did  not  disclose  this  fact  to  the  plaintifE.  Plain- 
tiff took  it  in  good  faith,  believing  that  the  policy  thus  deliv- 
ered afforded  her  additional  security  for  her  loan,  and  did  not 
learn  of  the  objection  now  urged  by  the  defendant  to  the 
policy  until  after  the  loss  occurred. 

It  is  a  general  rule  that  the  knowledge  of  an  agent  of 
an  insurance  company  as  to  all  matters  which  come  within 
the  scope  of  his  general  employment  is  the  knowledge  of  the 
company.  Insurance  companies,  like  other  corporations, 
necessarily  act  through  their  agents.  The  agents  are  the  eyes 
and  ears  of  the  company,  through  which  it  must  receive 
information,  if  at  all.  Knowledge  which  comes  through  these 
avenues  to  the  company  is  its  knowledge.  As  a  legal  entity, 
the  only  information  or  knowledge  it  can  acquire  is  through 
these  agencies.  As  the  knowledge  of  the  agent  is  the  knowl- 
edge of  the  company,  it  is  bound  thereby.  There  is  no  dis- 
tinction in  this  state  between  soliciting  and  recording 
agencies.    See  Sees.  1749  and  1750  of  the  Code  of  1897. 

It  is  the  misfortune  of  the  company  if  it  has  a  negligent 
or  careless  agent,  and  not  the  fault  of  the  assured.  If  the 
agent  of  the  company  knows  of  facts  which,  at  the  inception 
of  the  contract  of  insurance,  would  render  the  security  paid 
for  of  no  avail  to  the  insured,  the  company  is  bound  by  such 
knowledge,  and  if  he  fails  to  communicate  this  knowledge  to 
the  company,  the  insured,  in  the  absence  of  fraud,  ought  not 
to  be  bound  by  such  failure.  Where  a  fact  which  would  con- 
stitute a  breach  of  a  condition  precedent  to  any  liability  of 
the  company  on  the  policy  is  fully  known  to  its  agent,  local 
or  general,  who  is  authorized  to  consummate  the  contract  of 
insurance,  the  agent's  knowledge  is  the  knowledge  of  the 
company,  and  his  act  in  executing  the  policy  as  a  valid  com- 
pleted coiltract  is  an  exercise  of  the  power  of  the  company, 
and  constitutes  a  waiver  by  it  of  such  condition  precedent, 
estopping  the  company  from  claiming  a  forfeiture  for  breach 
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of  condition.  See  Famum  v.  PhoetUx  Ins.  Co.,  83  Cal.  246 
(17  Am.  St  233).  See,  alao,  Maaihatttm  Fire  Ins.  Co.  v, 
Wea,  28  Gratt  (Va.)  389  (26  Am.  B.  364).  In  this  last  case 
it  is  said,  quoting  from  Bidwell  v.  Northwestern  Ins.  Co.,  24 
N.  Y.  302: 

"Indeed  it  is  not  easy  to  perceive  why  an  insurance 
company,  by  reason  of  the  formal  words  or  clauses  (of  a 
general  and  comprehensive  nature)  inserted  in  a  policy 
intended  to  meet  broad  classes  of  contingencies,  should  ever 
be  allowed  to  avoid  liability  on  the  ground  that  facts  of 
which  the  company  had  full  knowledge  at  the  time  of  issuing 
the  policy  were  then  not  in  accordance  with  the  formal  words 
of  the  contract,  or  some  of  its  multifarious  conditions.  If 
such  facts  are  to  be  held  a  breach  of  such  a  clause,  they  are  a 
breach  eo  instanti  of  the  making  of  the  contract,  and  are  so 
known  to  be  by  the  company  as  well  as  the  insured.  And  to 
allow  the  company  to  take  the  premium  without  taking  the 
risk  would  be  to  encourage  a  fraud.  It  would,  as  a  legal 
principle,  be  equivalent  to  holding  that  a  warranty  of  the 
soundness  of  a  horse  is  a  warranty  that  he  has  four  legs,  when 
one  has  been  cut  off." 

See  also  Insurance  Co.  v.  McDowell,  50  111.  120  (99  Am. 
D.  497). 

As  has  been  said,  the  reason  that  notice  to  an  agent  is 
held  notice  to  his  principal  is  because  it  is  the  agent's  duty 
to  give  the  principal  notice  of  the  facts,  and  it  will  be  pre- 
sumed that  he  has  done  so.  This  is  true  whenever  the  notice 
is  connected  with  the  subject-matter  of  the  agency.  See 
Jordan  v.  State  Ins.  Co.,  64  Iowa  216,  in  which  it  is  said : 

"It  has  been  determined  by  this  court  that  an  insurance 
company  issuing  a  policy  and  receiving  the  premium  thereon, 
with  knowledge  of  facts  which  are  breaches  of  the  warranties 
by  the  assured,  and  of  the  conditions  of  the  policy,  will  be 
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estopped  to  deny  the  validity  of  the  instrument,  and  will  be 
regarded  as  having  waived  the  violated  conditions." 

W.  F.  Henning  did  have  an  insurable  interest  in  this 
property.  It  was  his  homestead.  True,  he  was  not  the  sole 
and  unconditional  owner  of  the  property.    Can  the  company 

avoid  liability  because  of  this  condition  of 

^  «iSmbfe*'in-    the  policy,  when,  through  its  agent,  it  knew 

itSd  in*prop-    just  what  interest  W.  F.  Henning  had  in  the 

property  insured  f  Even  assuming  that  it  was 
the  purpose  and  intent  of  the  company  to  issue  the  policy 
to  W.  F.  Henning, — ^that  he  was  the  party  intended  to  be 
insured  by  the  policy, — ^that  his  interest  in  the  properly 
was  the  interest  intended  to  be  covered  by  the  policy, — yet, 
through  its  agent,  it  consented  to  the  mortgage  and  endorsed 
upon  the  policy  so  issued  a  provision  consenting  to  the  mort- 
gage and  providing  that  the  loss  should  be  payable  to  the 
mortgagee  as  her  interest  might  appear.  It  knew,  through 
its  agent,  at  the  time  that  it  consented  to  this  mortgage,  and 
to  the  mortgage  clause  which  was  attached  to  its  policy,  that 
the  plaintiff  was  accepting  the  policy,  with  the  mortgage 
clause  attached,  for  the  purpose  of  additional  security  for 
the  loan  m'ade,  and  said,  ''Permission  is  granted  for  encum- 
brance upon  the  real  property  insured  in  this  policy,  not  to 
exceed  the  principal  sum  of  $550.00,  and  loss,  if  any,  is  made 
payable  first  to  Kate  D.  Funk,  mortgagee,  as  her  interest 
may  appear." 

There  was,  in  this  mortgage  clause,  an  affirmative  asser- 
tion that  the  property  was  insured  in  the  policy.  True,  it 
is  said,  *' Subject  to  the  conditions  of  the  policy."  The  con- 
dition here  invoked  to  defeat  the  policy  is  that  W.  F.  Hen- 
ning was  not  the  sole  and  unconditional  owner  of  the  prop- 
erty. The  fact  is  that  he  had  a  homestead  interest  in  the 
property.  The  fact  is  that  the  company  insured  this  interest 
to  the  amount  of  $500.  The  fact  is  that  the  company  knew, 
through  its  agent  Arnold,  that  he  had  only  a  homestead 
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interest  in  the  property.  The  company  cannot,  by  inserting 
in  the  policy  that  it  is  at  its  inception  void,  because  he  is  not 
the  unconditional,  owner,  accept  the  premium  for  the  in- 
surance, ^arantee  indemnity,  and  then  say,  **We  knew  that 
he  was  not  the  unconditional  owner;  we  knew  that  the  only 
insurable  interest  he  had  in  the  property  was  that  of  a  home- 
stead. We  inserted  in  the  policy  a  condition  directly  oppos- 
ing the  fact,  as  it  was  known  to  us  at  the  time,  and  thereby 
we  have  defeated  the  policy/*  That  is  to  say,  '*We  issued 
you  a  policy,  Mr.  Henning ;  we  received  your  money ;  we  knew 
that  the  clause  stated  in  the  policy,  in  view  of  the  facta 
which  we  then  knew,  made  the  policy  absolutely  void  eo  in- 
stanti  upon  its  delivery ;  we  took  your  premium,  but  we  took 
no  risk,  and  are  not  liable  under  it  for  the  loss.'' 

There  is  no  evidence  in  this  record  as  to  the  value  of  the 
homestead  interest  in  the  property.  Under  Sec.  1742  of  the 
Code  of  1897,  the  amount  stated  in  the  policy  is  prima-facie 
evidence  of  the  insurable  value  of  the  property  at  the  date 
of  the  policy.  See  Wensel  v.  Insurance  Assn.,  129  Iowa 
295.  At  the  time  the  company  issued  its  mortgage  clause, 
it  knew  that  the  mortgage  was  executed  by  the  party  named 
in  the  policy  of  insurance,  and  his  wife.  Lulu  R.  Henning, 
and  knew  that  Lulu  R.  was  then  the  owner  of  the  fee  title ; 
that  the  assured  had  only  a  homestead  interest^  and  was  not 
the  unconditional  and  sole  owner. 

Upon  this  question,  see  McMurray  v.  Capital  Insurance 
Co.,  87  Iowa  453.  In  this  case,  the  policy  contained  a  war- 
ranty that  the  insured  was  the  unconditional  owner  of  the 
property,  when,  in  fact,  he  had  only  a  contract  for  a  deed. 
The  company  sought  to  defeat  recovery  upon  the  policy  after 
loss  because  of  this  condition  of  the  policy.  It  appeared, 
however,  that  the  recording  agent  issued  the  policy  with 
knowledge  of  the  fact  that  the  insured  was  not  the  sole 
and  unconditional  owner,  and  the  company  was  held  bound. 
See  also  Carey  v.  Home  Ins.  Co.,  97  Iowa  619.  In  that  case, 
the  court  said:     "Appellant,  with  knowledge,  through  its 
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agent,  of  the  tnie  state  of  the  title  of  the  insured  property, 
and  that  it  was  not  entirely  unconditional  and  sole,  issued 
this  policy  to  the  plaintiff,  who  had  an  insurable  interest 
in  the  property.'*  The  property  was  in  fact  the  homestead 
only  of  the  plaintiff.  There  was  a  condition  in  the  policy 
that  it  should  be  void  if  the  interest  of  the  assured  was 
other  than  the  entire,  unconditional  and  sole  ownership.  The 
court  said,  citing  Lamib  v.  Ins,  Co.,  70  Iowa  238:  *'The  de- 
fendant knew,  when  it  issued  the  policy,  that  the  assured 
did  not  own  the  fee  simple  title  to  the  real  estate,  and  it 
knew  precisely  what  title  he  had,  and,  so  knowing,  issued 
the  policy.  If  there  was  a  false  statement,  the  defendant 
so  knew,  and  must  be  held  to  have  waived  the  conditions  of 
the  policy  in  this  respect/'  The  court  said,  ''This  decision 
is  decisive  of  the  question  under  consideration."  See  also 
the  following  cases :  Fiichner  v.  Fidelity  Mutiial  Fire  Assn,, 
103  Iowa  276 ;  Oumett  v.  Ins.  Co.,  124  Iowa  547,  in  which  it 
is  said:  ''The  principle  is  well  settled  that  when  an  insur- 
ance policy  contains  a  condition  which  renders  it  void  at 
its  inception,  and  this  is  known  to  the  insurer,  it  will  be 
held  to  have  waived  such  condition  by  receiving  the  premium 
and  issuing  its  policy."  See  Wensel  v.  Ins.  Co.,  129  Iowa 
295 ;  Padrnos  v.  Ins.  Co.,  142  Iowa  199 ;  Kesler  v.  Ins.  Assn., 
160  Iowa  374';  From  v.  Ins.  Co.,  87  Iowa  288. 

This  disposes  of  the  first  two  errors  relied  upon  by 
appellant. 

On  the  21st  day  of  November,  1906,  prior  to  the  destruc- 
tion of  the  property  by  fire,  plaintiff  commenced  a  suit  in 
the  district  court  upon  her  note  and  mortgage,  hereinbefore 

referred  to,  making  W.  F.  Henning  and  the 
forfeiture:         beirs  of  Lulu  R.  Henning,  who  had  died  in 

foreclosure  , 

ed»e^o?to^^"  meantime,  parties  defendant.    There  was 

i«  ^y  pubiiai-  °^  personal  service  of  the  notice  of  the  com- 
S^nBiractiOT  mencement  of  this  action,  or  of  any  proceed- 
of  policy.  jjjgg  thereunder  served  upon  W.  P.  Henning, 

the  assured.    Tlie  notice  to  him  was  issued,  but  never  served, 
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the  sheriff  certifying  that  he  could  not  be  found  within  the 
county.  There  was  an  affidavit  filed  in  the  case  that  he  was 
a  nonresident,  and  that  personal  service  could  not  be  made 
upon  him.  Notice  thereupon  was  published  as  required  by 
law,  and  this  is  the  only  notice,  so  far  as  the  Hennings  are 
concerned.    There  is  a  provision  in  the  policy  to  this  effect: 

**If,  with  the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced,  or  notice  given  of  the  sale  of  any 
property  covered  by  this  policy,  by  virtue  of  any  lien  or 
encumbrance  thereon,  this  policy  shall  be  void." 

Defendant  seeks  to  avoid  the  policy  on  this  ground.  It 
will  be  noted  that  the  provision  of  the  policy  relied  upon  is 
that  it  shall  be  void  in  the  event  that  foreclosure  proceed- 
ings are  commenced,  or  notice  of  sale  given,  with  the  knowl- 
edge of  the  insured.  W.  P.  Henning  was  the  insured.  There 
was  no  personal  service  of  any  notice  upon  him  in  the  suit. 
There  is  no  evidence  that  he  had  any  knowledge  of  the  com- 
mencement of  this  suit.  Defendant,  having  prepared  this 
policy  and  these  conditions  upon  which  a  right  to  forfeiture 
is  predicated,  must  be  held  to  have  chosen  the  words  advisedly, 
and  must  be  held  to  have  used  the  word  ''knowledge,'*  as 
distinguished  from  constructive  notice,  advisedly,  with  the 
intent  to  limit  the  right  of  forfeiture  to  those  cases  in  which 
the  insured  had  knowledge  of  the  commencement  of  the 
foreclosure  proceedings,  or — ^what  has  been  sometimes  held 
equivalent — ^actual  notice.  That  the  word  ** knowledge'*  as 
used  in  the  contract  means  actual  knowledge,  as  distinguished 
from  constructive  knowledge  or  constructive  notice,  see 
Fidelity  dk  Casxialiy  Co.  v.  Gate  Nail.  Bank,  25  S.  E.  (Ga.) 
392.  That  knowledge  and  notice  are  not  synonymous  or 
interchangeable,  see  Words  &  Phrases,  Vol.  5,  p.  3941. 

Policies  of  insurance  of  this  character  are  strictly  con- 
strued against  the  company.  If  the  company  had  intended 
by  this  provision  to  cover  cases  in  which  foreclosure  pro- 
ceedings were   commenced   without   the   knowledge   of  the 
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assared,  in  his  absence,  and  without  notice  to  him,  they  could 
have  so  said ;  but  they  limited  the  right  of  forfeiture  to  fore- 
closure commenced  with  the  knowledge  of  the  assured. 

However  that  may  be,  we  are  not  inclined  to  believe 
that  it  was  the  intention  and  purpose  of  this  provision  of  the 
policy  to  defeat  the  policy  in  the  event  foreclosure  proceed- 
ings were  commenced  upon  a  mortgage,  to  the 
forfeitore  giving  of  which  the  company  consented  after 

urrciafiM*^*'  *^®  issuance  of  the  policy.  The  foreclosure 
morTgage^  proceedings  did  not  have  the  effect  of  creat- 
effect.  jjj^  j^y  jjg^  YiQn  upon  the  property,  but 

simply  of  establishing  and  confirming  the  lien  to  which  the 
company  had  already  consented.  See  2  Pomeroy,  Equity 
Jurisprudence  (3d  Ed.)  Sec.  592.  Upon  this  point,  see  Fitz- 
gibbons  v.  Ins.  Co.,  126  Iowa  52;  see,  also,  Greenlee  v.  Ins. 
Co.,  102  Iowa  427. 

It  is  next  contended  that,  prior  to  the  destruction  of 
the  property,  there  was  a  change  of  possession,  in  violation 

of  the  terms  of  the  policy.    On  this  point,  the 

^'  f orteitare '  pro-  policy  provides:  "If  any  change  other  tJian 

of  pMs^?on?    by  death  of  the  inswred  takes  place  in  the 

possession  of  the  property  covered  by  the 
policy,  the  policy  shall  be  void.'* 

It  appears  that  W.  F.  Henning  abandoned  his  wife 
some  time  prior  to  the  loss, — ^just  when  is  not  shown.  We 
assume  from  the  record,  which  is  very  indefinite  on  this 
point,  that  W.  F.  Henning  and  his  wife  were  in  possession  of 
this  property  at  the  time  this  policy  was  issued ;  that  W.  P. 
Henning  abandoned  his  wife  and  left  the  country.  When 
this  occurred  does  not  definitely  appear.  We  assume  that 
she  remained  in  possession  of  the  property  up  to  the  time 
of  her  death ;  that  whatever  change  took  place  in  the  posses- 
sion of  the  property  was  due  to  her  death,  and  was  made  by 
those  who  represented  the  estate. 

The  allegations  of  the  defendant  are  that  Elmer  Jen- 
nison  was  in  possession  of  the  property,  pursuant  to  a  sale 
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or  contract  of  sale  by  the  plaintiff.  This  fact  is  not  shown 
in  the  record,  nor  have  we  any  evidence  upon  which  sach  a 
finding  could  be  made.  The  only  evidence  that  Jennison  was 
ever  in  possession  of  the  property  is  the  fact  that,  in  the 
foreclosure  proceedings,  notice  was  served  upon  him  as  tenant. 
At  any  rate,  the  evidence  on  this  point  is  too  meager  to 
make  a  finding  of  fact  upon  which  a  forfeiture  upon  this 
provision  of  the  policy  could  be  sustained. 

We  find  no  error  in  the  record,   and  the  cause  is — 
Affirmed, 

Deemeb,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


E.  L.  HoSTETEB,  Appellee,  v.  Wear-U-Well  Shoe  Company, 

Appellant. 

PRINOIPAL  AND  AGENT:     Ostensible  Autliorlty  of  Agent— Facts 

1  Not  Bliowlng.  An  agent  has  "ostensible  authority"  to  do  a  cer- 
tain act  in  the  name  of  his  principal  when  the  conduct  of  the  prin- 
cipal is  such  as  to  induce  a  third  person  to  believe,  in  good  faith, 
that  the  agent  has  been  given  authority  to  do  such  act.  Held^ 
such  authority  was  not  shown. 

PBINCIPLE  APPLIED:  One  Waters,  as  agent,  had  authority 
to  enter  into  contracts  with  different  people  to  sell  on  commission 
the  goods  of  his  principal.  Neither  he  nor  the  person  selling  on 
commission  had  authority  to  bind  the  principal  by  a  lease.  Waters 
had  authority  simply  to  enter  into  the  commission  contracts  and 
determine  on  the  suitableness  of  the  location  of  the  store  building, 
the  seller  on  commission  being  required  to  pay  his  own  rent. 
Waters  entered  into'  a  contract  with  Foster.  Foster  leased  the 
building  and  signed  the  lease  individuaUy,  and  in  the  name  of 
the  principal.  The  landlord  had  no  knowledge  as  to  the  agency 
powers  or  authority  of  Waters  or  Foster.  Heldf  this  condition 
furnished  no  sufficient  basis  to  claim  that  either  Waters  or  Fos- 
ter had  ostensible  authority  to  bind  the  principal  by  a  lease. 

PBZNOIPAL  AND  AGENT:    Anthorlzed  Act  of  Agent— Batlflcation. 

2  Batification  is  the  confirmation  of  a  voidable  act.  One  who  knows 
that  an  unauthorized  contract  has  been  made  in  his  name  must 
promptly  repudiate.    Accepting  the  benefits  of  such  unauthorised 
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contract  will  work  a  ratification.    Held,  ratification  snfficientlj 
shown. 

0OBPOSATI0N8:    Agenta— Unantlioiized  Acta— Power  of  Pxeddeitt 

3  to  Batify — ^PresiimptloiL.  An  officer  of  a  corporation  having  an* 
thority  to  authorize  the  doing  of  a  certain  act  may  ratify  such 
act  when  done  without  his  authority,  and  a  presumption  prevails 
that  the  acts  of  the  president  of  the  corporation  arising  in  the 
ordinary  course  of  its  business  are  authorized  by  the  directing 
officers. 

PBINCIPLE  APPLIED:  The  president  of  an  incorporated 
shoe  company  had  general  supervision  of  the  establishment  of 
agencies  for  the  sale  of  the  goods  of  the  corporation.  A  lease 
of  a  store  building  was,  without  authority,  signed  in  the  name 
of  his  company.  Later,  knowledge  of  the  unauthorized  signing 
was  brought  to  the  president.  He  did  not  repudiate  such  act,  but 
allowed  the  goods  of  the  company  to  remain  in  the  building  for 
about  a  year  after  acquiring  such  knowledge.  Held,  it  was  suffi- 
ciently shown  that  the  president  had  authority  to  ratify  the  un- 
authorized signing  of  the  lease. 

CX>NTBA0T8:  Miadescilptioii  of  Partlea — Oontomporaneoua,  Mntnal 

4  Oonatructioii.  The  manner  in  which  parties  to  a  contract  have 
mutually  treated  and  regarded  misdescriptions  of  the  parties 
therein  is  very  persuasive  with  the  court. 

PBINCIPLE  APPLIED:  A  lease  described  the  lessee  as  the 
' '  Wear-U-Well  Shoe  Company  of  Columbus,  Ohio,  with  headquarters 
in  Minneapolis,  Minn."  It  was  signed  in  the  name  of  "Wear-XT- 
Well  Shoe  Company."  There  was  a  company  by  the  latter  name 
at  Columbus,  Ohio,  but  it  had  nothing  whatever  to  do  with  the 
lease  in  question.  During  the  life  of  the  lease,  the  defendant  in 
this  action  never  raised  the  question  that  it  was  not  the  party  in- 
tended by  the  lease.  Such  defense  was  only  suggested  after  suit 
brought.  Held  that  the  misdescription  should  be  treated  as 
surplusage. 

Appeal  from  Black  Hawk  District  Court. — Hon.  Pranbun 

C.  Platt,  Judge. 

Saturday,  April  10,  1915. 
Behearino  Denied  Friday,  September  24,  1915. 
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Action  for  rent  resulted  in  judgment  as  prayed.  The 
defendant  appeals. — Affirmed. 

Reed  <&  Tuihill,  for  appellee. 

Soger,  Sweiet  &  Edwards,  for  appellant. 

Ladd,  J. — On  June  26,  1912,  the  plaintifiE  executed  a 
lease  of  a  storeroom  owned  by  him  in  Waterloo  for  a  term 
of  32  months  beginning  August  1st  of  that  year,  at  a  rental 
of  $50  per  month.  The  lease  recited  that  it  was  entered  into 
by  and  between  the  plaintiff,  as  party  of  the  first  part,  and 
**  Wear-U-Well  Shoe  Company  of  Columbus,  Ohio,  with  north- 
western headquarters  in  Minneapolis^  Minn.,  and  F.  H. 
Foster,  local  manager  and  agent  for  above  Wear-U-Well  Shoe 
Co.  of  the  second  part."  This  lease  was  signed  **Wear-U- 
Well  Shoe  Co.  by  F.  H.  Foster,  Mgr.  &  Agt.''  Foster  also 
signed  it  individually.  Though  there  was  a  company  of  the 
same  name  located  at  Columbus,  Ohio,  it  had  nothing  directly 
or  indirectly  to  do  with  the  lease  or  its  execution.  The  de- 
fendant is  a  corporation,  bearing  the  name  Wear-U-Well  Shoe 
Company,  of  Minneapolis,  Minn.,  and,  during  the  time  in 
question,  was  engaged  in  the  business  of  selling  shoes  through 
branch  agencies.  It  began  business  in  April,  1912,  operating 
under  two  plans:  one  by  renting  a  storeroom,  installing  a 
stock  of  goods  and  selling  through  salesmen  employed  by 
it;  and  the  other,  by  selecting  a  suitable  location  and  em- 
ploying an  agent  to  sell  the  shoes  on  commission,  he  to  '^  fur- 
nish room  for  said  merchandise  and  give  bond  for  the  faith- 
ful discharge  of  his  duties."  At  the  time  the  lease  was 
executed,  the  defendant  had  abandoned  the  plan  first  men- 
tioned and  entered  into  the  contract  with  Foster,  under  the 
terms  of  which  he  was  to  receive  15  per  cent  of  the  pro- 
ceeds of  shoes  of  one  class  and  12  per  cent  of  the  pro- 
ceeds of  shoes  of  another  class,  and  to  pay  the  rent  for  the 
storeroom.  Endorsed  on  the  contract  were  the  words: 
''Freight  charges  on  first  shipment  and  store  completely  built 


Sept.  1915]  HosT£TER  V.  Shoe  C!o.  349 

to  be  paid  by  parties  of  first  part,  G.  T.  W.  Jr."  One  Geo. 
T.  Waters  acted  for  defendant  in  selecting  plaintiff's  store- 
room as  a  suitable  place  at  which  to  conduct  the  business, 
and  for  it  entered  into  the  contract  with  Foster  under  which 
the  store  was  operated  for  several  months.  It  was  put  in 
repair  by  plaintiff  and  occupied  for  the  sale  of  defendant's 
shoes  until  August  30,  1913,  when  the  stock  was  removed  and 
this  action  to  recover  the  rent  for  the  month  following 
begun. 

Plaintiff  made  all  reasonable  efforts  to  rent  to  another 
but  failed.  The  issues  raised  by  the  evidence  are:  (1) 
Whether  Waters  had  ostensible  authority  to  contract  for  the 
lease  in  defendant's  behalf;  (2)  whether  the  defendant  sub- 
sequently ratified  the  execution  thereof;  and  (3)  whether  it 
was  a  lease  to  defendant. 

I.  The  evidence  that  Waters,  as  well  as  Foster,  was 
without  actual  authority  to  execute  the  lease  is  undisputed. 
Did  he  have  ostensible  authority — that  is,  was  defendant's 

conduct  such  as  to  induce  plaintiff  to  rely  on 
^*  AOBxJ^Mt^n-^   the  existence  of  authority  on  Waters'  part  to 

■Ible  authority  x    j   u      j      x    •  x-_      ai.      t  • 

of  agent :  facta    represent  defendant  in  executing  the  lease? 

'  If  the  company  held  Waters  out  as  haiving 
such  authority  or  knowingly  permitted  him  to  so  assume, 
then  it  must  be  held  responsible;  for  to  allow  the  principal 
to  dispute  the  authority  of  the  agent  in  such  a  case  would 
enable  him  to  commit  a  fraud  on  innocent  persons  dealing 
with  him  in  reliance  thereon.  Whether  there  was  such  ap- 
parent authority,  then,  is  to  be  determined  not  from  the 
acts  of  the  agent  but  from  those  of  the  principal.  All  de- 
fendant had  done  was  to  authorize  Waters  to  enter  into 
contracts  with  persons  to  handle  defendant's  goods  on  com- 
mission, and  select  a  storeroom  or  suitable  location  to  be 
furnished  by  such  person  at  which  he  should  carry  on  the 
business.  Nothing  else  was  done  by  defendant  prior  to  the 
execution  of  the  lease  and  even  this  much  was  not  known  to 

• 

the  plaintiff,  for  he  was  not  advised  that  the  local  manager 
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was  required  to  furnish  the  room  or  pay  the  rent.  Mani- 
festly, then,  defendant  was  not  guilty  of  clothing  its  agent 
with  an  apparent  authority  which  was  not  accorded  him, 
and  there  is  no  ground  for  saying  that  Waters  had  apparent 
authority  to  execute  the  lease. 

II.  The  defendant  advanced  the  first  month's  rent  by 
sending  in  its  check  therefor  payable  to  its  local  manager, 
Foster,  and  he  endorsed  it  over  to  plaintiff.    ThereaJPter,  the 

rent  was  paid  at  the  store.    Gk>ods  consisting 

^'  AaBNT^unau?'^    of  shocs,  rubbers,  findings  and  fixtures  were 

agent:  ratifl-     fumished  by  defendant  and  placed  in  the 

room  for  sale,  with  Poster  as  manager.  He 
continued  as  such  until  September  30,  1912,  at  which  time 
he  was  relieved  and  C.  O.  Barnes  installed  in  his  stead.  In 
arranging  this  change,  P.  T.  Dexter,  the  president  of  the 
defendant  company,  and  Waters  were  at  Waterloo,  when 
the  former's  attention  was  directed  to  the  lease  and  the 
manner  of  its  execution.  With  reference  thereto,  he  tes- 
tified: 

"Was  quite  surprised  at  its  having  been  signed  with 
our  company  name  and  told  him  he  had  no  authority  to  sign 
our  name  to  lease,  and  that  he  was  the  only  one  they  were 
holding  on  it,  and  in  making  transfer  from  Foster  to  Barnes 
I  told  Foster  that  he  would  have  to  see  Hosteter  and  arrange 
with  him  for  subleasing  to  Barnes,  and  make  his  terms  on 
the  lease,  as  we  weren't  on  the  lease.  Barnes  succeeded 
Poster.  Wear-U-Well  Company  entered  into  a  written  con- 
tract with  Barnes.  I  believe  I  made  that  contract  for  the 
company.  .  .  .  Told  Foster  he  was  liable  on  lease.  Told 
him  to  see  Hosteter  and  arrange  for  transfer  of  lease  to  new 
man,  Barnes,  and  that  he  himself  was  liable.  Don't  know 
whether  he  did  this." 

Poster  testified: 

''Don't  remember  whether  I  said  anything  about  hav- 
ing signed,  think  we  didn't.    He  (Dexter)  looked  the  lease 
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over,  my  recollection  is  he  said  something  to  Waters,  wanting 
to  know  why  the  lease  was  made  out  in  that  way.  Don't 
remember  the  exact  conversation.  Waters  said  something 
about  that  was  the  only  way  they  could  get  the  room  or 
something  fo  that  effect.  They  talked  about  the  lease,  I 
presume  they  were  talking  about  it,  but  don't  know  whether 
they  were  or  not.  They  talked  some  and  looked  over  lease. 
Talked  something  about  it,  don't  know  what  They  finally 
got  Barnes  to  take  the  store." 

Neither  Foster  nor  anyone  else  advised  plaintiff  that 
defendant's  name  was  attached  to  the  lease  without  its 
authority,  and  with  this  knowledge  on  Dexter 's  part,  together 
with  that  of  the  fact  that  plaintiff  had  refused  to  lease  to 
other  than  the  owner  of  the  stock  to  be  installed,  he,  in  behalf 
of  the  defendant,  entered  into  a  contract  with  Barnes  like 
that  with  Foster,  and  the  occupancy  of  the  premises  by  its 
goods  was  continued  under  the  same  lease.  Barnes  was  suc- 
ceeded by  W.  J.  Roth,  under  a  like  contract,  November  4, 
1912,  and  the  latter  by  Wm.  Tiep,  June  5,  1913.  The  goods 
of  the  company  continued  on  the  premises  in  charge  of  its 
sales  agents  for  nearly  a  year  after  it  acquired  knowledge 
through  its  president  of  the  execution  of  the  lease  by  its 
agent,  and  by  accepting  the  advantages  of  said  lease,  it  rati- 
fied the  act  of  its  agent  in  attaching  its  name  thereto.  Had 
it  repudiated  such  act  promptly  by  notifying  plaintiff  that 
it  would  not  be  bound  thereby,  or  had  it  ceased  to  occupy 
the  room  with  its  goods,  it  must  have  been  relieved  of  all 
liability.  As  contended  by  appellant,  knowledge  of  all  the 
material  facts  connected  with  the  making  of  the  lease  was 
essential  to  an  effective  ratification.  Haswell  v.  Sircmdring, 
152  Iowa  291. 

As  seen,  such  knowledge  was  obtained  by  the  company 
through  its  president.  Was  this  while  he  was  acting  within 
the  scope  of  his  duties?  He  testified  that  Waters  was  an 
'' installing  agent.     We  sent  him  out  to  secure  agents  for 
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us  and  to  arrange  with  them  to  handle  our  goods.  He  was 
the  one  to  judge  the  location  and  determine  whether  the 
location  was  satisfactory.  He  looked  up  agent's  financial 
standing.  I  gave  him  list  of  towns.  Waters  was  under  my 
supervision  and  reported  direct  to  me  as  president  of  the 
company.  I  passed  upon  matters  he  reported  to  me.  Waters 
would  determine  in  what  part  of  a  town  an  agency  would 
be  located.  He  looked  over  the  ground  and  store  and  saw 
to  the  installing  of  stock  and  so  on ;  he  passed  on  that  matter 
himself.  He  had  full  authority  to  do  it.  ...  I  told 
him  what  his  duties  were.  The  question  of  his  making  leases 
never  came  up."  The  locating  of  the  different  stores  being 
under  his  supervision,  the  manner  of  so  doing  impliedly 
was  subject  to  his  direction;  and  as  he  might  authorize  leas- 
ing in  the  first  instance,  the  power  to  ratify  an  unauthorized 
lease  made  by  an  agent  was  likewise  within  the  scope  of  his 
authority.  See  Merrick  v.  Plank  Road  Co,,  11  Iowa  74;  1 
Clark  &  Skyle's  Agency,  Sees.  119,  120. 

It  is  elementary  that  a  person  or  cor- 

^ '  agenSVunau"  *   poration  capable  of  entering  into  a  particular 

power  of  ^pres-    Contract  in  the  first  place  may  ratify  such 

ify:  presump-    Contract,  if  still  capable,  where  it  has  been 

entered  into  by  another  without  authority. 
"Any  officer  or  agent  of  a  corporation  may  give  validity 
to  the  unauthorized  acts  of  his  subordinates,  provided  they 
be  of  a  kind  which  he  might  have  authorized  them  to  per- 
form."   Purdy's  Beach  on  Priv.  Corp.  Sec.  777. 
In  the  latter  work,  it  is  said,  in  Sec.  779 : 

**  Knowledge,  by  the  corporation,  of  all  the  material  facts 
and  terms  of  the  unauthorized  contract,  is  essential  to  show, 
in  attempt  to  hold  that  the  corporation  impliedly  ratified  it, 
but  acquiescence  implies  such  knowledge.  If  a  person  assum- 
ing to  act  as  agent  of  a  corporation,  but  without  legal  author- 
ity, or  an  agent  in  excess  of  his  proper  authority,  make  a 
contract,  and  the  corporation  knowingly  receive  and  retain 
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the  benefit  of  it^  this  will  be  a  ratification  of  the  contract 
and  render  the  corporation  liable  as  a  party  to  it.  The  rulo 
does  not  apply  unless  the  corporation  itself  received  the 
money  or  property,  or  appropriated  it  under  corporate 
agency." 

There  was  no  direct  evidence  bearing  on  the  authority 
of  the  president,  save  as  recited  above,  which  disclosed  that 
he  was  in  the  active  management  of  the  affairs  of  the  com- 
pany in  establishing  branch  stores,  and  that,  in  pursuance 
of  the  arrangements  of  its  agent,  Waters,  under  his  super- 
vision, stocks  were  placed  and  the  business  carried  on  by 
the  company.  This,  in  connection  with  the  presumption  that 
the  acts  of  the  president  of  a  corporation  arising  in  the  ordi- 
nary course  of  its  business  are  authorized  by  the  directing 
officers,  was  quite  enough  to  warrant  the^  conclusion  of  the 
trial  court  that  Dexter,  as  president  of  the  defendant  cor- 
poration, was  endowed  with  power  to  lease  the  premises 
originally  or  to  ratify  the  leasing  thereof  by  Waters  and 
Poster.  See  White  v.  The  Elgin  Creamery  Co.,  108  Iowa 
522;  Ney  v.  Eastern  Iowa  Tel.  Co.,  162  Iowa  525. 

III.  But  counsel  for  appellant  urge  that  the  lease  did 
not  purport  to  be  that  of  defendant.  The  name  designated 
in  the  first  paragraph  of  such  instrument  is  precisely  the 

same  as  that  attached  thereto,  save  that  it  is 

4.    COXTBACTS  : 

misd^ription    described  as  *'of  Columbus,  Ohio,  with  north- 

of  |>artie8 :  '  ' 

oDs^^matiwf^    western  headquarters  in  Minneapolis."    That 
construction,      ^jjjg  ^^^^g  |^  mere  mistake  of  location  appears 

from  the  recital  following:  **And  F.  H.  Foster,  local  man- 
ager and  agent  for  above  Wear-U-Well  Shoe  Co."  He  had 
been  appointed  such  manager  for  defendant.  Moreover, 
Dexter,  as  president,  when  shown  the  lease,  raised  no  objec- 
tion on  this  ground,  merely  suggesting  that  the  defendant's 
name  had  been  signed  thereto  without  authority.  In  these 
circumstances,  the  matter  of  location  of  the  company  was 
rightly  treated  as  surplusage  and  the  defendant,  as  its  name 

Vou  171  u.— 23 
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had  been  signed  to  the  lease,  regarded  as  the  lessee  intended. 
Monianye  v.  Waliahan,  84  HI.  355.  See  Schtdie  v.  Schering, 
26  Pac.  (Wash.)  78.  With  full  knowledge  of  its  terms  and 
that  plaintiff  understood  it  to  be  occupTing  the  premises  as 
tenant,  the  defendant  proceeded  as  though  it  was  such,  in  so 
far  as  plaintiff  was  advised,  and  having  acquiesced  in  the 
assumed  authority  of  Waters  and  Foster  in  negotiating  and 
executing  the  lease  in  its  name  and  having  received  the  bene- 
fits accruing  therefrom,  it  cannot  be  heard  to  deny  the  obliga- 
tion of  the  instrument  so  fully  ratified,  and  the  court  rightly 
directed  the  jury  to  return  a  verdict  for  plaintiff.  Some 
rulings  on  the  admissibility  of  the  evidence  are  complained 
of,  but  these  were  either  correct  or  such  that,  had  they  been 
different,  the  same  conclusion  must  have  been  reached. — 
Affirmed. 

Deemer,  C.  J.,  Qatnob  and  Saunqeb,  JJ.,  concur. 


•A.  W.  MOiLER,  Appellant,  v.  W.  J.  Bryson  et  al..  Appellees. 

JirSTIOES  OF  THE  PEACE:  Appeal— FaUnre  to  Dockot— Afflmisnca 
1  on  AppeUee'B  Motioor-Wlien  Erroneous,  Appellee  has  no  right, 
on  appellant's  appeal  from  a  judgment  of  a  justice  of  the  peace, 
to  pay  the  docket  fee  and  to  have  an  affirmance  in  the  district 
court  unless  appellant  has  been  delinquent  in  two  particulars,  viz., 
(a)  failure  to  docket  the  cause  by  noon  of  the  second  day  of  the 
term  and  (b)  failure  to  pay  the  docket  fee.    (Sec.  4559,  Code.) 

PBINCIPLE  APPLIED:  Defendant,  through  his  attorneys, 
duly  perfected  an  appeal  from  justice  court.  These  attorneys  had 
an  arrangement  with  the  clerk  of  the  court  by  which  the  clerk 
docketed  all  causes  filed  and  appeals  taken  by  these  attorneys, 
and  charged  the  amount  of  the  filing  fee  to  said  attorneys.  The 
clerk  failed  to  notice  that  the  appeal  in  question  was  taken  by 
these  attorneys.  Result,  the  appeal  was  not  docketed.  The  clerk 
would  have  docketed  the  appeal  had  he  noticed  that  it  was  taken 
by  these  attorneys.  Appellee  paid  the  fee,  docketed  the  cause, 
and  secured  an  order  of  affirmance.  Appellant  was  not  negligent 
in  discovering  the  non-docketing  of  the  appeal  and  made  proper 
showing  of  meritorious  defense.    Eeld,  the  appellant  was  not  de- 
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linqnent,  beeaufie  the  clerk  had  waived  payment  of  the  fee  In 
advance  and  the  affirmance  was  properly  set  aside  on  motion  filed 
30  days  after  the  affirmance  and  before  the  order  had  been  signed. 

00XJST8:  Control  orer  Becord — ^Appeal  from  Justice  of  the  Peace— 
2  Setting  Aflide  Affirmance.  A  judgment,  entered  under  a  misappre- 
hension of  facts  upon  which  the  right  to  enter  any  judgment  exists, 
may  be  set  aside  by  the  court  at  any  time  durinp  the  term  at 
which  it  is  made  and  before  it  is  signed  by  the  judge.  (Sec.  243, 
Code.) 

Appeal  from  CUntan  District  Court. — Hon.  A.  P.  Barker, 

Judge. 

Friday,  May  14,  1915. 

Rehearing  Denied  Friday,  September  24,  1915. 

This  appeal  brings  up  for  review  the. action  of  the  dis- 
trict court  in  setting  aside  an  affirmance  of  judgment  in 
justice  court  made  under  and  by  virtue  of  the  provisions  of 
Sec.  4559  of  the  Code  of  1897,  the  motion  to  set  aside  the 
judgment  of  affirmance  having  been  filed  after  the  time  fixed 
in  said  statute  for  filing  such  motion. — Affirmed, 

E.  L,  Miller  and  Skinner  &  Coe,  for  appellant. 

EUis  dk  McCoy  and  Odkes  &  Oakes,  for  appellees. 

Qaynor,  J. — This  was  an  action  commenced  before  a 
justice  of  the  peace  and  appealed.  The  cause  was  tried  on 
the  18th  day  of  August,  1913.  Judgment  was  entered  for  the 
plaintiff.  The  defendant  gave  notice  of  appeal  to  the  difrtrict 
court,  filing  a  bond  as  required  by  law.  The  notice  was 
served  on  the  4th  day  of  September,  1913,  and  was  signed  by 
Oakes  &  Oakes,  J.  E.  Purcell,  and  F.  W.  Ellis,  attorneys  for 
the  defendants,  and  within  the  time  limited  for  the  taking 
of  appeals.  Upon  taking  the  appeal,  the  justice  made  a 
transcript  of  the  proceedings  and  sent  them  by  mail  to  the 
clerk  of  the  district  court  The  clerk  received  the  same  but 
failed  to  docket  the  case.    On  the  12th  day  of  November,  1913, 
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the  plaintiff  appeared,  by  his  attorney,  E.  L.  Miller,  had 
said  case  docketed,  paid  the  docket  fee,  and  on  motion  had 
the  judgment  of  the  justice  affirmed.  Under  tiie  statute,  the 
case  should  have  been  docketed  by  the  defendants,  and  the 
docket  fee  paid  before  noon  of  the  second  day  of  the  November 
term.  On  the  11th  day  of  December,  the  defendant,  W.  J. 
Bryson,  appeared  and  filed  a  motion,  supported  by  affidavits, 
praying  that  the  judgment  of  affirmance  be  set  aside.  The 
motion  is  as  follows: 

"1.  That  there  was  a  waiver  by  attorney  for  plaintiff 
of  the  docketing  of  said  case  by  noon  of  the  November  term, 
1913,  of  said  court. 

**2.  That  there  was  a  waiver  of  the  payment  of  the 
docket  fee  in  said  case  by  said  plaintiff's  attorneys. 

'^3.  That  under  the  understanding  existing  between 
Ellis  &  McCoy,  attorneys,  and  J.  H.  Edens,  clerk  of  said 
court,  docket  fees  in  cases  where  said  Ellis  &  McCoy  are  in- 
terested as  attorneys  are  not  required  to  be  paid  in  cash, 
but  are  charged  by  the  said  clerk." 

Thereafter,  and  on  the  15th  day  of  December,  1913,  de- 
fendants filed  an  amendment  to  their  motion,  setting  forth 
that  the  judgment  was  rendered  by  accident,  mistake,  or 
unavoidable  casualty.  In  support  of  this  motion,  the  defend- 
ant filed  the  affidavit  of  his  attorney,  P.  W.  Ellis,  from  which 
we  gather  the  following  facts: 

That  P.  W.  Ellis,  through  one  J.  E.  Purcell,  an  attorney 
at  law,  requested  the  justice  of  the  peace  to  make  a  transcript 
in  said  cause,  and  to  forward  the  same  to  the  clerk  of  the 
district  court;  that  thereafter,  said  transcript  was  made  by 
said  justice  and  duly  forwarded  to  and  received  by  the  clerk ; 
that  it  had  been  arranged  between  said  clerk  and  the  firm 
of  Ellis  &  McCoy,  of  which  firm  P.  W.  Ellis  was  a  member, 
that  in  all  cases  coming  to  said  court  in  which  fees  were 
required  to  be  paid,  the  clerk  would  file  or  docket  the  same 
and  charge  the  docket  fee  to  said  firm;  that  said  attorney 
understood  that,  under  this  arrangement,  the  clerk  would  not 


Sept  1915]  MiLLEB  V.  B'BYSON.  357 

require  the  payment  in  advance  of  the  docket  fee,  before 
docketing  the  case ;  that  during  the  first  days  of  the  Septem- 
ber term,  the  affiant  conversed  with  the  attorney  for  the 
plaintiff;  that  the  attorney  asked  the  affiant  whether  he  was 
employed  in  the  case,  and  affiant  answered  that  he  was  em- 
ployed to  take  an  appeal,  meaning  and  intending  thereby 
that  he  was  employed  to  prosecute  the  appeal  and  try  the 
case  in  the  district  court.  He  supposed  Miller  so  understood 
it;  that  during  said  September  term,  he  had  a  further  talk 
with  plaintiff's  attorney  concerning  the  trial  of  said  cause, 
which  conversation  was  substantially  as  follows:  Plaintiff's 
attorney  requested  of  this  affiant  that  said  case  be  tried 
during  the  September  term.  This  affiant  answered  that  he 
was  not  certain  that  it  could  be  so  tried,  but  that  it  probably 
could  if  the  attorneys  could  agree  upon  a  time  that  would  be 
convenient  to  them ;  but  that,  in  any  event,  it  would  be  tried 
at  the  November  term.  Plaintiff's  attorney  said  he  was 
anxious  to  have  the  case  disposed  of.  In  this  conversation, 
affiant  believed  and  understood  that  the  case  had  been 
docketed  and  would  be  tried  at  the  November  term  when 
reached,  unless  by  agreement  it  could  be  taken  up  earlier; 
that,  believing  that  said  cause  had  been  docketed,  he  took 
no  further  steps  to  have  the  same  put  upon  the  docket  or  to 
pay  the  fee;  that  this  affiant  had  no  knowledge  of  the  entry 
of  affirmance  until  about  the  third  or  fourth  day  of  December. 
During  all  the  time,  affiant  believed  that  the  case  had  been 
docketed  and  the  docket  fee  charged  to  his  firm ;  that,  on  ac- 
count of  the  conversation  with  plaintiff's  attorney,  he  was 
lulled  into  security  and  led  away  from  ascertaining  the  true 
facts  as  to  whether  the  case  had  been  docketed  for  the  Novem- 
ber term ;  that  if  plaintiff  had  known  that  said  case  had  not 
been  docketed  and  the  fee  charged  as  aforesaid,  he  would 
have  ascertained  the  fact  before  noon  of  the  second  day  of 
the  November  term,  and  would  have  had  said  case  docketed 
imder  the  arrangement  between  his  firm  and  the  clerk  as  to 
the  payment  of  the  fee. 
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In  support  of  the  motion  to  set  aside  the  judgment  of 
affirmance,  in  addition  to  the  affidavit  of  Ellis,  the  defendant 
filed  the  affidavit  of  the  clerk  of  the  district  court,  as  follows: 

''I,  J.  H.  Edens,  being  first  duly  sworn  on  oath  state 
that  I  am  clerk  of  the  district  court  in  and  for  Clinton  county, 
Iowa;  that  the  transcript  from  the  justice  court  of  Wm. 
O'Connell,  a  justice  of  the  peace  of  Clinton  county,  Iowa, 
in  the  above  entitled  case,  was  sent  me  by  said  justice  by 
mail ;  that  I  did  not  read  said  transcript  when  the  same  was 
sent  me  and  that  the  notice  of  appeal  attached  thereto  was 
not  on  the  outside  of  said  transcript,  but  is  the  fifth  page 
thereof,  and  had  I  observed  or  noticed  the  name  of  F.  W. 
Ellis  as  one  of  the  attorneys  for  the  defendants  therein 
named,  I  should  have  docketed  said  case  and  charged  the 
firm  of  Ellis  &  McCoy  with  docket  fee  immediately  upon 
receipt  of  said  transcript  or  shortly  thereafter;  that  said 
firm  of  Ellis  &  McCoy  have  credit  with  me  as  clerk  of  the 
court  for  docket  fees,  and  do  not  pay  such  docket  fees  when 
cases  are  filed  by  them,  whether  of  appeal  or  otherwise,  at 
the  time  of  filing,  but  such  docket  fees  are  charged  in  my 
books  against  the  firm  of  Ellis  &  McCoy,  and  said  firm  of 
Ellis  &  McCoy  and  said  F.  W.  Ellis  had  the  right  to  rely 
upon  such  understanding  in  docketing  cases,  whether  of 
appeal  from  justice  court  or  otherwise." 

In  addition  to  these  affidavits,  the  defendant  filed  certain 
other  affidavits  tending  to  show  a  meritorious  defense.  There 
was  no  s'howing  made  contrary  to  what  is  herein  set  out. 

This  motion  of  defendants  to  set  aside 
THB  pbacb:       the  affirmance  was  sustained,  and  an  order 

appeal :  fail-  ,  .  •■       i_      .     •• 

ure  to  docket :   entered  cancelling  and  setting  aside  the  judg- 

afflrmance  on  o  o  «       o 

t]SSr"whe™^'    ment.     From  this  ruling,  the  plaintiflP  ap- 

erroneous.  p^^ig 

Sec.  4559  of  the  Code  provides : 

''If  the  appellant  fails  to  pay  the  docket  fee  and  have 
the  case  docketed  by  noon  of  the  second  day  of  the  term  at 
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which  the  appeal  shonld  properly  come  on  for  trial,  unless 
time  is  extended  by  the  court,  the  appellee  may  do  so,  and 
have  the  judgment  below  affirmed.  ...  If  the  appel- 
lant»  before  noon  of  the  next  day  after  the  order  of  affirmance 
has  been  granted,  shall  appear  and  make  a  sufficient  showing 
of  merits  and  proper  excuse  for  his  default,  and  pay  to 
the  clerk  the  docket  fee,  the  court  in  its  discretion  may  set 
aside  the  order  of  affirmance,  and  the  cause  shall  stand  for 
trial  at  that  term,  unless  appellee  asks  for  a  continuance." 

Under  a  strict  construction  of  this  statute,  the  defend- 
ant's motion  came  too  late  to  avail  him  anything.  If  the 
showing  was  that  the  appellant  failed  to  have  the  case 
docketed  and  pay  the  docket  fee,  as  required  by  this  statute, 
he  could  have  no  relief  from  the  affirmance  of  the  judgment 
based  on  such  failure,  unless  the  motion  was  filed  and  the 
showing  made  as  therein  contemplated.  The  evident  object 
and  purpose  of  this  statute  is  to  prevent  unnecessary  delay 
in  the  disposition  of  cases  appealed  from  the  justice  courts, 
and  this  is  the  thought  underlying  all  the  statutes  regulating 
such  appeals.  Sec.  4548  provides  that  the  appeal  must  be 
perfected  within  twenty  days  from  the  rendition  of  the 
judgment.  Sec.  4555  provides  that,  upon  an  appeal  being 
perfected,  the  justice  shall  file  in  the  office  of  the  clerk  of 
the  court  to  which  the  appeal  is  taken  all  the  original  papers 
relating  to  the  action,  with  a  transcript  of  all  the  entries 
in  his  docket.  Sec.  4558  provides:  ''If  an  appeal  is  per- 
fecied  ten  days  before  the  next  term  of  the  court  to  which 
it  is  taken,  the  justice's  return  must  be  made  at  least  five 
days  before  that  term.  All  such  cases  must  be  tried  when 
reached,  unless  continued  for  cause." 

To  entitle  the  appellee  to  have  the  judgment  affirmed 
for  a  failure  to  comply  with  Sec.  4559  of  the  Code,  it  must 
affirmatively  appear  that  the  appellant  is  in  default  in  both 
particulars,  to  wit,  a  failure  to  have  the  case  docketed  by 
noon  of  the  second  day  of  the  term  at  which  the  appeal 
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should  properly  come  for  trial,  and  a  failure  to  pay  the 
docket  fee.  A  failure  to  have  the  cause  docketed  is  not 
8u£Scient  to  justify  an  afiSrmance.  It  must  further  appear 
that  the  docket  fee  is  not  paid.  In  Vasey  v.  Parker,  118 
Iowa,  at  page  617,  this  court  said:  ^^We  find  that  appellee 
may  have  the  judgment  affirmed  when,  and  only  when,  the 
appellant  fails  to  pay  the  docket  fee  and  have  the  case 
docketed.  Unless  appellant  is  in  default  in  both  particulars 
named,  there  is  no  right  to  an  affirmance.  .  •  .  The  clerk 
is  not  required  to  docket  any  appeal  without  being  paid  the 
fee  which  the  law  exacts  for  such  services,  but  if  he  con- 
cludes to  fvaive  the  fee,  and  places  the  case  on  the  docket  for 
trial,  there  does  not  seem  to  be  any  authority  for  dismissing 
it  because  the  fee  was  not  paid.'*  It  therefore  follows  that 
if  the  docketing  fee  is  paid  to  the  clerk,  and  the  case  is  not 
actually  docketed,  the  appellee  has  no  right  to  an  affirmance. 
If  the  case  is  actually  docketed,  without  the  payment  of  the 
filing  fee,  the  appellee  has  nb  right  to  have  the  case  affirmed. 
Under  the  arrangements  made  between  the  clerk  and 
attorney  for  appellant,  the  appellant  was  not  under  obliga- 
tion to  pay  the  fee  to  the  clerk  before  the  docketing  of  the 
case.  The  clerk,  as  shown  by  his  own  affidavit,  had  stipulated 
and  agreed  with  appellant's  counsel  to  file  all  papers  in  which 
appellant's  attorney  appeared  as  counsel  without  the  payment 
of  the  filing  fee  before  or  at  the  time  of  filing.  This  was,  on 
the  part  of  the  clerk,  a  waiver  of  the  right  which  he  had  to 
exact  payment  of  fees  before  filing.  Therefore,  in  contempla- 
tion of  law  under  this  arrangement,  the  fee  had  actually  been 
paid,  or  had  actually  been  arranged  for,  before  the  receipt 
of  the  transcript  by  the  clerk.  All  the  clerk  had  to  do,  then, 
was  to  enter  it  upon  the  docket.  He  says,  *' Ellis  &  McCoy 
have  credit  with  me,  as  clerk  of  the  court,  for  docket  fees, 
and  do  not  pay  such  docket  fees  when  cases  are  filed  by  them, 
whether  of  appeal  or  otherwise,  at  the  time  of  the  filing,  but 
such  docket  fees  are  charged  in  my  books  against  the  firm  of 
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EUia  &  McCoy,  and  said  F.  W.  Ellis  had  the  right  to  rely 
upon  such  understanding  in  docketing  cases." 

We  must,  then,  hold  that  the  clerk  had  waived  the  statu- 
tory right  to  exact  the  fee  before  performing  the  act  of 
docketing.  The  docketing  was  the  act  of  the  clerk — an  omis- 
sion on  the  part  of  the  clerk  for  which  appellant  was  in  no 
way  responsible.  The  papers  showed  that  Ellis  appeared  as 
attorney  for  appellant.  The  clerk  overlooked  that  fact,  other- 
wise he  said  he  would  have  docketed  the  case  at  once  and 
charged  the  docket  fee  to  Ellis  &  McCoy. 

This  being  true,  it  presents  a  case  such  as  this:  The 
appellant  causes  the  transcript  of  proceedings  in  the  justice 
court  to  be  filed  with  the  clerk;  pays  or  arranges  for  the 
clerk's  fees;  either  pays  or  the  clerk  waives  his  right  to  have 
the  fee  advanced.  Thereafter,  the  clerk  neglects  to  enter  it 
upon  the  docket.  The  appellee,  not  finding  it  upon  the 
docket,  tenders  to  the  clerk  the  fee  for  docketing  and  de- 
mands that  the  case  be  docketed,  and  thereafter  has  the  case 
affirmed  under  the  provisions  of  Sec.  4559.  One  element, 
therefore,  of  his  right  to  have  it  affirmed  is  lacking.  The 
fee  had  been  paid  in  contemplation  of  law,  and,  for  the 
purposes  of  the  case,  either  paid  or  the  payment  in  advance 
had  been  waived  by  the  clerk,  and  the  failure  to  docket,  in 
and  of  itself,  was  not  enough  to  entitle  the  appellee  to  have 
the  case  affirmed. 

The  motion  to  set  aside  the  affirmance  was  filed  during 
the  term  at  which  the  judgment  jof  affirmance  was  entered. 
It  was  filed  before  the  record  had  been  signed  by  the  judge. 

'  This  brings  the  case  under  the  rule  laid  down 

^'  £ai™er  iS?"    in  Scc.  243  of  the  Code,  in  which  it  is  said, 

from  juiffice  of   in  substance :     '*The  record  of  the  district 

tinic'aBid^'  ^     court  is  uuder  control  of  the  court,  and  may 

affirmance.  .        ,<•         .  , 

be  amended  or  any  entry  therein  expunged  at 
any  time  during  the  term  at  which  it  is  made,  or  before  it  is 
signed  by  the  judge." 

This  covers  a  case  where  the  judgment  is  improvidently 
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entered, — ^where  the  judge,  under  a  misapprehension  of  facts, 
entered  a  judgment  that  he  had  no  authority  to  enter  and 
would  not  have  entered  had  he  known  that  the  fact  did  not 
exist  upon  which  he  predicated  his  authority  to  enter  the 
judgment.  When  the  judgment  is  so  improvidently  entered, 
he  may  expunge  it  from  the  record.  By  this  we  do  not  mean 
to  be  understood  as  saying  that  a  misapprehension  of  a  fact 
which  inheres  in  the  judgment  itself  is  a  ground  for  annulling 
the  judgment  previously  entered,  but  that  a  misapprehension 
of  a  fact  upon  which  the  right  to  enter  any  judgment  exists 
is  such  ground.  The  judge,  upon  ascertaining  the  nonexist* 
ence  of  the  fact,  may  expunge  the  judgment  from  the  record 
during  the  term,  and  before  the  record  is  signed. 

It  is  not  claimed  in  this  case  that  either  the  appellant  or 
his  attorney  was  in  any  way  negligent  or  lacked,  in  the  least 
degree,  the  exercise  of  proper  diligence  in  respect  to  the 
matters  involved  here.  Nor  does  it  appear  from  this  record 
that  there  was  any  fraud  practiced  by  the  attorney  for  the 
appellee.  It  seems  to  have  been  an  all-around  misapprehen- 
sion and  misunderstanding  of  the  fact  as  it  actually  existed 
that  led  all  parties  into  the  error  which  provoked  this 
controversy. 

Courts  favor  trials  upon  the  merits,  and  are  not  disposed 
to  defeat  a  full  investigation  of  the  rights  of  the  parties  by 
any  nice  technical  ruling,  unless  forced  to  by  the  plain  provi- 
sions of  the  statute. 

While  there  is  no  fraud  in  this  case,  any  other  holding 
than  we  make  here  would  open  the  door  to  fraud,  and  this  the 
courts  strenuously  guard  against  Under  the  whole  record, 
we  think  the  case  ought  to  be  aflBrmed. — Affirmed. 

Deemer,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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E.  H.  Spratt,  Appellee,  v.  M.  Dwtee,  Appellant 

PABTKEB8HIP:  Settlement  of  Accounts — Conclusiyeness.  A  set- 
tlement between  partners  of  partnership  accounts,  without  fraud 
or  mistake,  is  a  finality,  espeeially  when  such  settlement  has  been 
ratified  and  affirmed  by  the  conduct  of  the  parties. 

Appeal  from  Iowa  District  Court. — Hon.  E.  P.  Howell, 

Judge. 

Monday,  March  22,  1915. 

Rehearino  Denied  Friday,  September  24,  1915. 

Action  for  an  accounting.  Plea  of  settlement  Decree 
for  the  plaintiff.  Defendant  appeals. — Reversed  and  Re- 
manded. 

B.  F.  Swisher  and  Ranch  iSk  Bradley,  for  appellee. 

W.  E.  Wallace  and  Wade,  Butcher  &  Davis,  for  appel- 
lant 

Qaynor,  J. — This  is  an  action  for  an  accounting  and  to 
set  aside  certain  deeds  made  by  plaintiff  to  defendant. 

The  plaintiff  alleges  in  his  petition  substantially  as  fol- 
lows: On  or  about  the  1st  day  of  February,  1904,  plaintiff 
and  defendant  entered  into  a  partnership  in  the  business  of 
buying  and  selling  horses,  mules,  cattle,  sheep  and  hogs,  and 
buying  and  selling  land,  buying  and  harvesting  hay  and  grain 
of  various  kinds,  and  other  matters  pertaining  to  the  business 
of  farming  and  stock  raising,  and  continued  to  conduct  said 
business  as  partners  until  the  month  of  October,  1908;  the 
agreement  of  partnership  was  oral,  and  the  understanding 
was  that  each  should  share  equally  in  the  profits  and  losses. 
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after  deducting  the  expenses  and  cost  of  conducting  the 
business;  either  party  loaning  money  to  the  partnership 
should  receive  8  per  cent,  interest  per  annum  thereon,  during 
the  time  the  partnership  used  such  money ;  many  transactions 
were  had  during  that  period  under  the  firm  name  of  Spratt 
&  Dwyer.  During  the  time  said  partnership  continued,  the 
business  was  conducted  and  practically  all  the  stock  handled 
by  the  plaintiff.  The  same  was  purchased  by  him,  cared  for, 
fed,  sold  and  traded,  or  disposed  of,  under  his  direction.  All 
the  stock  bought  by  said  partnership  was  purchased  by  the 
plaintiff  and  sold  or  traded  by  him  personally,  with  the  ex- 
ception of  two  public  sales  in  the  years  of  1904  and  1905. 
During  the  term  of  said  partnership,  the  defendant  was  en- 
gaged in  the  banking  business.  All  the  stock,  grain,  etc., 
bought  by  the  plaintiff  was  paid  for  at  the  time  of  purchase 
by  checks  drawn  by  the  plaintiff  on  the  Pamell  Savings  Bank, 
and  signed  by  the  plaintiff  individually.  This  was  done  in 
pursuance  of  an  oral  agreement  between  the  parties.  During 
all  the  time  said  business  was  conducted,  all  money  received 
by  the  plaintiff  herein  for  stock,  grain,  and  other  partnership 
property  which  he  sold  was  turned  over  by  the  plaintiff  to  the 
defendant,  and  all  notes  and  mortgages  taken  by  the  plaintiff 
for  said  firm,  in  payment  for  property  sold  by  him,  were 
turned  over  to  the  defendant.  Many  of  the  notes  were  made 
payable  to  the  firm  of  Spratt  &  Dwyer.  During  the  existence 
of  said  partnership,  almost  entirely  through  the  efforts  and 
work  of  the  plaintiff  herein  in  buying  and  feeding  and  selling 
stock,  and  bu^dng,  harvesting  and  selling  grain,  a  lai^e  amount 
of  money  was  made  by  said  firm.  The  profits  from  buying  and 
selling  horses  and  mules  were  about  $6,000 ;  from  buying,  sell- 
ing and  feeding  cattle,  about  $8,000 ;  and  from  buying,  selling 
and  feeding  hogs  and  sheep,  about  $5,000.  There  was  a  profit 
on  the  sale  of  land  of  about  $700.  The  profits  or  earnings  of 
said  partnership,  during  said  period,  were  about  $20,000.  The 
plaintiff  received,  during  the  time  said  partnership  business 
was  conducted,  about  the  sum  of  $3,000,  which  he  used  for  the 
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purpose  of  making  improvements  upon  his  land  and  paying 
interest  charges.  During  the  time  said  business  was  conducted, 
the  defendant  induced  the  plaintiff,  by  cunning,  false  and 
fraudulent  statements  and  representations  regarding  the  ac- 
counts of  said  firm  and  the  interest  and  standing  of  said  busi- 
ness, with  reference  to  the  partnership  business,  to  sign  certain 
notes  which  were  made  payable  to  the  defendant,  and  which 
were  taken  and  held  by  him.  The  notes  were  secured  without 
any  real  consideration.  At  the  time  these  notes  were  given, 
the  defendant  promised  that,  if  it  was  discovered  that  these 
notes  or  any  of  them  were  incorrect,  either  as  to  the  amount 
or  number,  they  should  be  corrected.  On  May  7,  1908,  the 
defendant  secured  from  the  plaintiff  a  certain  promissory  note, 
signed  by  plaintiff,  for  the  sum  of  $8,648.53,  payable  to  the 
defendant.  This  note  was  secured  by  means  of  statements 
and  representations  that  the  note  would  be  used  for  the  pur- 
pose of  raising  money  to  be  invested  in  Colorado  and  Dakota 
land,  from  which  it  was  claimed  a  large  profit  would  be 
derived.  After  defendant  had  secured  said  note,  the  plaintiff 
went  to  Dakota  to  purchase  land  and  purchased  land  in  Lyman 
county  under  a  contract,  and  paid  thereon  the  sum  of  $500. 
Defendant  then  refused  to  permit  any  further  payments  to 
be  made  upon  the  land,  and  refused  to  carry  out  the  proposi- 
tion to  invest  the  money  secured  by  means  of  said  note,  and 
told  the  plaintiff  that  he  (the  plaintiff)  was  indebted  to  the 
defendant  in  that  sum,  and  said  that  the  indebtedness  was 
evidenced  by  various  other  notes  which  the  defendant  had 
secured  from  the  plaintiff,  as  hereinbefore  stated.  There- 
after, in  the  fall  of  1908,  the  defendant,  by  intimidation 
and  false  statements  and  threats,  induced,  frightened  and 
coerced  the  plaintiff  into  executing  a  warranty  deed  to  cer- 
tain land  owned  by  the  plaintiff,  the  consideration  named 
in  the  deed  being  $23,705.  Said  land  was,  at  the  time,  reason- 
ably worth  on  the  market  $30,000,  and  the  encumbrance  at  the 
time  was  $12,500 ;  so  the  plaintiff's  equity  therein  was  $17,500. 
The  plaintiff  alleges  that  he  believes  that  the  amount  he  is 
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entitled  to  as  his  portion  of  the  profits  and  earnings  of  said 
partnership  business,  during  the  time  said  firm  was  engaged 
in  business,  and  for  the  rent  of  the  land  and  for  his  services 
during  said  period  of  time  would  equal  the  sum  of  $15,000, 
and  he  therefore  desires  an  accounting,  and  prays  that  an 
accounting  be  had  to  determine  the  amount  due  him  from  the 
partnership,  and  that  he  have  judgment  for  $15,000,  and 
a  decree  setting  aside  the  deeds  executed  by  him  to  the 
defendant. 

The  defendant  admits  that,  on  or  about  the  1st  day  of 
March,  1904,  he  entered  into  an  oral  agreement  with  the  plain- 
tiff, whereby  he  agreed  to  furnish  the  plaintiff  money  for  the 
purpose  of  buying  two  or  three  carloads  of  cattle,  and  that  he 
was  to  receive,  as  compensation  therefor,  interest  at  the  rate 
of  8  per  cent,  per  annum  upon  the  money  so  advanced,  the 
cattle  to  be  handled  and  sold  by  the  plaintiff  for  the  benefit  of 
plaintiff  and  defendant;  that  they  were  to  share  equally  in 
the  profits  of  said  transax^tion.  Defendant  admits  that  plain- 
tiff continued  to  purchase  cattle,  horses,  mules,  hogs  and  sheep 
until  May,  1908,  and  to  sell  the  same  for  the  account  of  said 
parties,  but  that  no  further  or  other  agreement,  with  reference 
to  said  business,  was  made  by  the  parties.  Admits  that  all  the 
stock  handled  by  said  partnership  was  purchased  and  disposed 
of  by  the  plaintiff.  Admits  that,  during  the  time  said  part- 
nership continued,  most  of  the  stock  bought  by  the  plaintiff 
for  said  firm  was  paid  for  by  checks  drawn  by  the  plain- 
tiff on  the  Pamell  Savings  Bank  and  signed  by  the  plaintiff 
individually,  under  an  oral  agreement  between  the  parties 
that  this  method  of  business  should  be  pursued.  Defendant 
admits  that,  on  the  27th  day  of  May,  1908,  the  plaintiff 
executed  and  delivered  to  him  his  promissory  note  for 
$8,648.53,  due  one  year  after  date,  but  denies  that  the  same 
was  obtained  by  any  fraud  or  by  any  fraudulent  means.  He 
admits  that>  on  September  30,  1908,  the  plaintiff  conveyed  to 
defendant  certain  real  estate,  but  denies  all  alleged  fraud  in 
connection  therewith.    Defendant  denies  each  and  every  other 
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aII^;ation,  and  especially  denies  that  he  has,  at  any  time,  made 
any  fraudulent  representations  to  the  plaintiff,  or  deceived  the 
plaintiff  or  practiced  any  fraud  upon  him  whatsoever,  and 
denies  that  he  is  indebted  to  the  plaintiff. 

The  defendant,  for  a  separate  defense,  alleges  that,  on 
the  27th  day  of  May,  1908,  a  full  settlement  of  all  matters 
invoKed  in  this  action  and  all  transactions  between  the  parties 
was  had  and  that,  in  pursuance  of  said  settlement,  and  to 
cover  the  balance  which  was  mutually  agreed  upon  between 
the  said  parties  as  the  amount  due  from  the  plaintiff  to  the 
defendant,  the  plaintiff  made  and  executed  to  the  defendant 
the  said  note  of  $8,648.53,  and  executed  to  defendant  a  certain 
mortgage  to  secure  the  same ;  that  said  note  so  given  was,  on 
the  30th  day  of  September,  1908,  fully  paid  by  the  plaintiff. 
Defendant  says  that  said  settlement  wa^  a  partial  settlement 
only,  in  that  it  involved  only  such  transactions  as  occurred 
prior  to  the  time  of  entering  into  the  same,  and  defendant 
says  that^  by  reason  of  said  settlement,  plaintiff  is  not  entitled 
to  an  accounting  as  to  any  transaction  between  them  which 
was  prior  to  the  making  of  said  settlement;  that  plaintiff 
acquiesced  in  said  settlement  and  is  estopped  from  disputing 
it.  Defendant  further  says  that  subsequent  to  said  settlement, 
to  wit,  May  27,  1908,  no  business  has  been  transacted  by  the 
firm,  except  the  winding  up  of  the  transactions  between  the 
plaintiff  and  defendant  after  said  date ;  that  the  partnership 
was  dissolved  on  that  date;  that  since  the  said  settlement, 
defendant  has  received,  of  moneys  belonging  to  the  firm,  of 
which  the  plaintiff  is  entitled  to  receive  one-half,  the  sum 
of  $3,734.36,  and  alleges  that  he  has  paid  out,  on  accounts  of 
said  firm,  as  an  offset  against  said  amount  received,  the  sum 
of  $3,293.75,  from  which  it  would  appear  that  a  balance  is 
due  the  plaintiff  on  this  admission;  but  to  this  defendant 
pleads  a  setoff,  to  which  attention  will  be  hereinafter  called. 

The  plaintiff  for  reply  denies  that  the  settlement  claimed 
by  defendant  was  a  full  settlement  of  all  matters  involved  in 
this  action  and  of  all  transactions  between  the  plaintiff  and 
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defendant.  Denies  that  the  settlement  was  mutually  agreed 
to,  and  denies  that  he  acknowledged  that  he  owed  the  defend- 
ant the  amount  named  in  the  note  which  defendant  secured 
from  the  plaintiff  and  which  plaintiff  secured  by  a  mortgage, 
but  alleges  the  fact  to  be  that,  at  the  time  of  the  alleged  settle- 
ment, plaintiff  denied  that  he  owed  the  defendant  the  amount 
claimed  and  remonstrated  against  giving  the  note  which 
defendant  secured;  that  many  of  the  notes  which  defendant 
held,  which  were  computed  by  defendant  in  arriving  at  the 
aggregate  amount  for  which  the  note  was  given,  $8,648.53, 
were  fraudulent  and  secured  from  the  plaintiff  by  means  of 
misrepresentations  and  trickery,  and  that  said  settlement  and 
said  note  were  given  against  his  will,  under  threats  made  by 
the  defendant.  Plaintiff  further  alleges  that,  at  the  time  said 
settlement  was  made,  the  defendant  agreed  with  the  plaintiff 
that  if  it  was  afterwards  found  that  any  mistakes  were  made, 
or  errors  existed,  or  that  there  was  anything  wrong  with  the 
computation  or  figures  or  in  making  said  settlement,  he  would 
make  the  same  right,  and  would  pay  to  the  plaintiff  what  he 
found  he  was  entitled  to,  cancel  said  mortgage,  and  return 
said  note.  Plaintiff  further  alleges  that  the  contract  and 
agreement  made  by  him  with  the  defendant,  by  which  he 
agreed  to  sell  certain  land  to  the  defendant,  were  afterwards 
consummated  by  the  execution  of  deeds  by  him  to  the  defend- 
ant, but  these  deeds  and  the  contracts  were  also  obtained  by 
false  representations  and  false  statements,  and  by  means  of 
power  and  influence  exercised  over  the  plaintiff  by  the  defend- 
ant, and  by  reason  of  duress  and  undue  influence,  and  alleges 
that  whatever  settlement  was  made  between  the  parties  was 
obtained  by  the  defendant  fraudulently;  that  plaintiff  never 
agreed  to  the  thing. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to 
the  court,  and  a  judgment  and  decree  entered  for  the  plaintiff 
against  the  defendant  for  the  sum  of  $4,137.14,  wiih  interest 
thereon  at  six  per  cent,  from  May  23,  1910,  and  the  costs  of 
the  action.    No  accounting  was  made  between  the  parties  as 
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a  basis  for  such  finding,  nor  was  there  any  finding  by  the  court 
in  the  record  as  to  whether  there  was  or  was  not  a  settlement 
between  the  parties.  We  assume,  however,  that  the  court 
found  adversely  to  the  defendant  on  the  question  of  settlement. 
The  question  of  settlement  stands  at  the  threshold,  and  chal- 
lenges our  attention  first. 

If  the  record  discloses  that  the  parties  entered  into  a 
settlement  of  all  matters  existing  between  them  on  May  27, 
1908,  and  that,  in  consummation  of  such  settlement,  the 

plaintiff  executed  and  delivered  to  the  de- 
Bettiement  of'    fendant  the  note  for  $8,648.53  and  secured 

accounts :  con-  ^  ' 

diuiTenesB.  ^he  same  by  mortgage,  and  thereafter  con- 
veyed to  the  plaintiff  certain  real  estate  in  satisfaction  of  the 
note  and  mortgage  so  delivered ;  that  the  land  at  the  time  was 
encumbered  by  mortgages  given  by  the  plaintiff;  that  the 
defendant  surrendered  the  note  given  in  settlement  to  the 
plaintiff,  cancelled  the  mortgage,  and  surrendered  to  the 
plaintiff  the  notes  held  by  him  against  the  plaintiff,  which 
entered  into  the  consideration  of  this  note  for  $8,648.53,  and 
has  since  then  paid  off  the  encumbrance  upon  the  land  deeded, 
it  will  not  be  necessary  for  us  to  enter  into  any  accounting 
between  the  parties  prior  to  the  date  of  said  settlement.  A 
settlement  is  a  contract.  When  mutually  entered  into  between 
both  parties,  without  fraud  or  mistake,  it  is  as  binding  as  any 
other  contract,  especially  where  it  has  been  acquiesced  in  by 
both  parties  subsequent  to  the  making  of  the  settlement. 

That  there  was  a  general  settlement  made  between  the 
parties  of  all  the  matters  existing  between  them  prior  to  the 
27th  day  of  May,  1908,  there  can  be  no  question  under  this 
record.  Plaintiff,  however,  claims  that  it  was  procured  by 
fraud  and  misrepresentation  and  coercion,  and  by  reason  of 
the  influence  which  the  defendant  exercised  over  him  at  the 
time.  Plaintiff  further  contends  that,  at  the  time  of  the 
execution  of  some  of  the  instruments  involved  in  the  consum- 
mation of  the  settlement,  he  was  under  the  influence  of  intoxi- 
cating liquors  to  such  an  extent  that  he  was  not  capable  of 
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transacting  business.    These  are  all  matters  of  fact  to  be 
determined  from  an  examination  of  the  record. 

It  appears  from  this  record  that  these  parties  commenced 
business  together  about  the  1st  of  February,  1904;  that  the 
business  consisted  in  buying  and  selling  live  stock  of  all  kinds 
and  other  business;  that  the  plaintiff  herein  did  all  the  buying 
and  selling,  and  used  his  own  judgment  as  to  when  and  what 
to  buy  and  when  and  what  to  sell,  and  fixed  the  price  in  each 
instance ;  that  in  the  buying  and  selling  and  handling  of  this 
property,  expenses  were  incurred,  both  great  and  small ;  that 
the  plaintiff  undertook  to  deliver  to  the  defendant  the  pro- 
ceeds of  all  sales  made  by  him.  He  was  not  required  to 
account  to  the  defendant,  nor  to  furnish  the  defendant  an 
itemized  statement  at  any  time  as  to  what  the  property  cost, 
the  expenses  incurred  in  caring  for  it  or  the  amount  received 
upon  the  sale,  and  did  not  He  paid  to  the  defendant,  when 
he  did  pay  to  the  defendant,  only  such  sum  as  he  considered 
to  be  the  amount  realized  from  the  sale.  Plaintiff  kept  no 
books  concerning  his  transactions  outside.  The  defendant 
claims  to  have  kept  an  accurate  account  of  all  moneys  received 
by  him  from  the  plaintiff.  It  appears  that  an  account  was 
kept  at  the  bank  in  plaintiff's  name.  Upon  this  account^ 
plaintiff  checked  at  will,  drew  checks  to  pay  personal  expenses 
as  well  as  the  expenses  of  the  firm;  and  whenever  there  was 
need  of  money  to  keep  this  account  good,  it  was  ptit  into  the 
bank  by  the  defendant  Defendant  kept  an  account  of  this, 
or  claimed  to.  This  method  of  doing  business  continued  until 
the  winter  or  spring  of  1908,  at  which  time  the  defendant 
called  for  a  settlement  of  their  accounts.  They  agreed  upon 
one  Van  Ness,  who  was  the  bookkeeper  for  the  defendant  in 
defendant's  lumber  business.  Each  party  brought  in  all  his 
books,  accounts  and  papers  relating  to  the  firm  transactions. 
This  was  along  in  the  winter  of  1908.  Van  Ness  figured  their 
accounts  from  the  data  given  him  by  both  parties  and  sub- 
sequently struck  a  balance,  from  which  it  appeared  that  in  the 
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partnership  business,  the  plaintiff  was  indebted  to  the  defend- 
ant in  the  sum  of  $720. 

Plaintiff  says  in  his  testimony : 

"When  I  gave  this  note,  I  understood  it  was  for  that 
much  money  Dwyer  had  put  in  more  than  I  in  the  business, 
and  it  was  given  for  the  figures  Van  Ness  had  arrived  at,  after 
he  had  figured  up  both  our  accounts,  and  after  I  gave  the  note, 
I  found  that  I  had  paid  some  checks  on  the  Kansas  City  cattle 
that  I  had  not  been  given  credit  for,  and  I  found  there  was 
an  error  in  our  settlement  to  that  amount.  He  gave  me  credit 
for  this."  He  says:  *'I  was  told  to  bring  in  my  books  and 
checks  early  in  the  winter  of  1908,  so  they  could  be  figured. 
This  was  in  January,  1908,  or  December,  1907. ' ' 

He  further  said : 

"We  were  always  talking  about  checking  up  and  talking 
of  where  we  were  at,  but  never  got  to  it  until  1908.  The  first 
thing  I  knew  about  this  settlement  about  to  be  made,  I  came 
into  the  lumber  office  and  saw  a  lot  of  Dwyer 's  checks  and 
asked  Van  Ness  wha't  he  was  doing.  I  asked  him  if  he  was 
figuring  Dwyer 's  side  of  the  business.  He  then  asked  me  if 
Dwyer  told  me  he  was  going  to  do  it.  I  told  him  he  had. 
When  he  got  his  side  figured,  he  told  me  that  he  had  the  thing 
pretty  well  figured,  and  for  me  to  fetch  in  my  books.  I  used 
to  go  into  the  lumber  yard  about  every  day  after  that.  I 
dropped  in  and  asked  Van  Ness  how  he  was  coming  along. 
He  kept  figuring  along  until  something  came  up  he  didn't 
know  how  it  went,  and  I  told  him  what  I  thought.  Sometimes 
Dwyer  came  in  and  told  him.  So  one  evening  he  said  he  had 
finished.'' 

It  api)ears  that  that  time  was  soon  after  the  note  for  $720 
was  given. 

Plaintiff  further  testifies : 

"Q.  You  took  in  all  the  checks  you  had  so  far  as  you 
knowt     A.  Yes,  sir.     Q.  You  took  in  everything  you  had 
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that  bore  on  this  partnership  so  far  as  yon  knowt    A.  Yes, 


sir/' 


At  another  place  in  his  testimony  he  said: 

**Q.  By  the  way,  you  had  turned  in  your  checks  and 
things  into  Van  Ness  to  be  figured!  A.  Yes,  sir,  all  the 
truck  I  had.  Q.  You  had  taken  in  these  checks  that  you  had  T 
A.  I  took  everything  I  had  in  the  business  and  turned  it 
over  to.  him.  Q.  What  did  you  do  that  for?  A.  He  wanted 
me  to  bring  them,  show  what  knowledge  I  had,  show  what 
I  had,  and  what  books  I  had.  Q.  Did  he  tell  you  what  fort 
A.  Figure  them.  Q.  He  told  you  he  was  checking  up  this 
account  with  a  view  of  making  a  settlement!  A.  Yes,  sir. 
He  wanted  me  to  bring  in  my  books  and  checks  and  every- 
thing I  had  bearing  upon  the  account,  and  I  did  so.  I  went 
in  where  Van  Ness  was  figuring  the  account  day  after  day 
and  talked  to  him  every  day." 

Van  Ness  testified  in  substance : 

**I  first  started  on  the  Spratt  &  Dwyer  account  in  the 
winter  of  1907  and  1908.  My  first  conversation  was  with 
D.wyer  about  figuring  the  account  After  that  I  talked  with 
Spratt.  He  and  Dwyer  were  talking  about  a  settlement. 
They  both  wanted  a  settlement.  Spratt  said,  'We  will  have 
to  get  some  good  man  to  figure  these  books  and  pay  him  for 
it.'  They  suggested  different  names.  Mr.  Spratt  turned  to 
me  and  asked  me  if  I  would  have  time  to  figure  the  account. 
I  told  him  if  it  was  satisfactory,  I  would  try  to  do  it.  He 
said  he  would  as  soon  trust  me  as  anybody.  I  told  him  to 
bring  his  books  and  papers  pertaining  to  the  partnership 
account.  He  brought  them  in.  I  did  most  of  the  figuring 
up  to  April  4,  1908,  at  the  lumber  office.  I  think  I  did  all 
of  it  at  the  lumber  office.  Both  parties  were  present  and 
discussed  the  accounts.  I  figured  up  the  partnership  account. 
Then  I  discovered  an  error,  which,  with  interest  and  all, 
figured  $20.92.     This  was  then  taken  into  account.     Other 
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items  were  brought  in  and  the  account  changed  to  meet  the 
conditions  as  they  were  placed  before  me  by  the  parties." 

He  then  proceeds  with  a  detailed  account  as  to  how  the 
settlement  was  made,  from  which  it  appears  that  each  party 
took  an  active  part  in  the  settlement.  Sometime  after  this 
April  settlement,  he  says  Spratt  came  to  him  and  told  him 
the  settlement  was  wrong.  ''He  said  that  he  did  not  have 
credit  for  the  Kansas  cattle,  so  I  took  the  books  and  went 
out  to  Dwyer's  house.  I  was  some  time  there,  straightening 
the  discrepancy."  He  says  there  was  no  claim  made  by 
Spratt  between  the  settlement  of  April  4th  and  May  27th 
that  he  had  not  received  the  amount  or  the  items  which  he 
had  been  charged  with  having  received  in  the  April  settle- 
ment. Nor  was  there  any  claim  made  that  he  had  put  in 
the  business  more  than  he  had  been  given  credit  for,  except 
he  thought  he  ought  to  be  allowed  more  for  groceries  in  the 
haymarketing  season.  At  the  May  27th  settlement,  the  April 
4th  settlement  stood,  with  the  corrections  as  made,  and  in 
addition,  there  were  taken  into  account  thirty  notes  in  all 
which  .Spratt  owed  to  Dwyer  personally.  ''The  notes  were 
all  in  my  possession  on  the  26th  of  May,  1908,  and  I  figured 
them  over  that  day.  Spratt  and  Dwyer  were  both  present. 
Dwyer  handed  me  the  notes  to  figure,  and  made  a  list  of 
them.  Spratt  was  standing  by  and  the  notes  were  lying 
on  my  desk.  It  was  at  the  end  of  this  settlement  that  the 
note  for  $8,648.53  was  given,  as  a  balance  due  from  Spratt 
to  Dwyer  on  the  full  settlement.  After  that,  both  of  the 
parties  figured  over  the  account  several  times  during  the 
summer  of  1908.  Mr.  Rohret  was  present  with  Mr.  Spratt 
and  myself  at  these  times." 

Spratt  testifies: 

^' After  Dwyer  and  I  had  settled  in  Pamell,  Mr.  Rohret 
went  over  with  me  to  Pamell  to  see  how  things  were  figured. 
This  was  in  the  fall  of  1908.  It  was  in  the  winter  after  the 
settlement  in  May,  and  after  I  gave  the  big  note." 
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It  appears  that  at  the  May  settlement,  the  balance  found 
due  from  the  plaintiff  to  the  defendant  was  $9,448.53;  that 
before  the  note  was  executed,  plaintiff  received  a  credit  of 
$800  on  this  amount  as  his  share  in  what  was  known  as  the 
McShane  land  deal,  leaving  a  balance  of  $8,648.53,  for  which 
the  note  was  given. 

It  appears  that  afterwards,  on  the  19th  day  of  Septem- 
ber, 1908,  plaintiff  and  defendant  entered  into  an  agreement 
by  which  the  plaintiff  agreed  to  sell  and  convey  to  the  de- 
fendant certain  real  estate  belonging  to  the  plaintiff  for  the 
sum  of  $85  per  acre,  to  be  paid  on  the  1st  day  of  March, 
1909;  that  on  the  28th  day  of  September,  they  entered  into 
another  contract,  by  which  the  plaintiff  agreed  to  sell  to  the 
defendant  certain  real  estate  mentioned  in  the  contract,  for 
the  sum  of  $16,905,  to  be  paid  on  the  1st  day  of  March, 
1909.  In  pursuance  of  said  contracts,  on  the  30th  day  of 
September,  1908,  the  plaintiff  executed  to  defendant  a  deed 
for  said  real  estate. 

Plaintiff  testifies: 

''After  I  gave  these  two  contracts  for  the  land,  I  shortly 
afterwards  gave  him  a  deed.  One  day  the  defendant  drove 
over  to  Oxford.  I  went  to  see  Mr.  Bohret  and  consulted 
him  before  I  gave  the  deeds.  I  went  to  Oxford  to  see  Bohret. 
He  was  president  of  the  Farmers  Bank  in  Oxford.  We  went 
to  Oxford  and  found  he  had  gone  to  Iowa  City.  We  found 
him  at  Iowa  City,  and  I  told  him  what  I  came  for.  We 
started  on  the  train  for  Marengo.  I  talked  with  Bohret.  I 
told  Bohret  I  was  figuring  on  deeding  the  land  to  Dwyer. 
We  went  to  Cokon's  office  and  figured  the  amount  that  was 
coming  to  me,  if  anything,  after  the  mortgage  and  other 
things  had  been  paid.  Defendant  agreed  to  pay  a  certain 
price  for  the  land.  There  were  encumbrances  against  it. 
He  assumed  these  encumbrances,  and  that  would  apply  to 
yie  purchase  price." 
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He  was  then  asked  this  question : 

''In  figaring  up  the  purchase  price  of  this,  there  was 
included  the  mortgage  in  the  Scott  county  bankt  A.  Yes, 
sir.  Before  I  delivered  the  deed  to  Mr.  Dwyer,  I  gave  him 
credit  on  the  purchase  price  for  $2,250  and  interest,  due  the 
First  National  Bank  on  the  mortgage  it  held  against  my 
land.  I  gave  him  credit  on  the  purchase  price  for  a  $2,000 
mortgage  that  the  Farmers  Loan  &  Trust  Company  held 
against  the  land.  Credit  for  $8,000  mortgage  that  the  Scott 
County  Savings  Bank  held  against  the  land.  There  was  dis- 
pute about  the  taxes  against  my  land,  but  that  is  about  the 
way  the  deal  is  closed  up." 

He  was  asked  this  question: 

'*You  gave  him  credit  for  the  mortgage  you  gave  to 
Mr.  Dwyer  for  $8,648.53  and  interest,  didn't  youT  A.  Yes, 
sir.  Q.  And  gave  him  credit  for  the  mortgage  you  had 
executed  to  him  for  $700,  didn't  youT  A.  I  think  so.  And 
I  gave  him  credit  for  the  judgment  for  $29.55  that  had 
been  rendered  against  me.  I  gave  him  credit  for  $362  and 
interest  for  a  judgment  that  was  against  me.  I  gave  him 
credit  for  $110  taxes  and  interest  that  was  due  and  against 
me.  Mr.  Rohret  was  there  representing  me.  Mr.  Rohret 
and  Mr.  Colson  did  some  figuring.  I  gave  the  deed  after  the 
figuring  was  done." 

Thus  it  appears  from  this  record  that  plaintiff  and 
defendant  had  been  in  business  together  for  about  four  years; 
that  the  plaintiff  had  failed  to  keep  anything  approximating 
an  accurate  account  of  his  side  of  the  controversy;  that 
they  agreed  to  a  settlement;  that  a  settlement  was  made; 
that  the  figures  involved  in  the  settlement  were  frequently 
reviewed  thereafter;  that  Rohret,  who  represented  the  plain- 
tiff, after  a  full  investigation,  said  that  he  found  nothing 
that  could  be  urged  in  plaintiff's  favor  under  the  first  settle- 
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ment;  that  be  could  find  nothing,  nnless  it  might  be  found 
in  the  notes  involved  in  the  second  settlement;  that  he  had  the 
notes  involved  in  this  settlement  for  the  plaintiff  and  has 
never  returned  them.  Nor  was  any  complaint  made,  nor  does 
anything  appear  tending  to  show  that  there  was  anything 
unfair  or  wrong  or  corrupt  in  the  securing  of  these  notes 
by  the  defendant  from  the  plaintiff.  At  the  time  this  settle- 
ment was  made,  all  these  notes  that  were  involved  in  the 
settlement  were  before  the  plaintiff,  and  he  then  made  no 
complaint  He  afterwards  gave  his  note  for  the  amount  of 
the  May  settlement ;  he  afterwards  paid  this  note  by  deeding 
to  the  defendant  the  land  hereinbefore  referred  to;  the  note 
was  then  surrendered  to  him ;  the  defendant  assumed  the  pay- 
ment of  the  mortgages  and  judgments  against  the  land.  It 
appears  that  subsequently  improvements  were  placed  upon 
the  land  by  the  defendant,  and  that  this  action  was  not 
brought  until  nearly  a  year  and  ten  months  after  the  settle- 
ment. We  think  a  complete  settlement  was  made  between 
the  parties  of  all  dealings  between  them  up  to  May  27,  1908, 
and  that  this  settlement  has  been  ratified  and  affirmed  by 
the  conduct  of  the  parties  thereafter. 

There  is  absolutely  nothing  in  this  record  tending  to 
support  plaintiff's  contention  that  the  defendant  acted 
fraudulently  in  respect  to  any  of  these  matters,  or  that  the 
plaintiff  was  intimidated  by  the  defendant,  or  that  undue  in- 
fluence was  used  to  induce  him  to  act.  Before  the  settlement 
was  finally  consummated  by  the  making  of  the  deeds,  he  had 
legal  counsel  and  had  the  matters  involved  in  the  settlement 
reviewed,  and  his  contention  that  he  was  intoxicated  at  any 
of  the  times  these  transactions  took  place  is  wholly  without 
foundation  in  the  record. 

As  to  matters  transpiring  since,  said  settlement,  we  find 
nothing  in  plaintiff's  favor  to  justify  us  in  allowing  him 
anything  upon  that  issue. 

We  might  say  that  this  record  has  been  exceedingly  diffi- 
cult to  handle.     The  facts  involving  the  statements  are  so 
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interwoyen  with  the  trial  upon  the  main  issue  that  it  has 
required  a  reading  of  the  entire  record  in  order  to  ascertain^ 
with  any  definiteness,  the  real  facts  involved  in  the  settle- 
ment. However,  we  have  read  the  whole  record  with  care 
and  have  reached  the  conclusion  herein  set  out;  and  upon 
this  record,  we  think  the  court  erred  in  not  finding  that  all 
matters  between  the  plaintiff  and  defendant,  before  the  27th 
day  of  May,  1908,  were  fully  settled  and  adjusted  between 
them,  and  erred  in  rendering  judgment  for  the  plaintiff 
against  the  defendant  for  any  amount 

We  find,  upon  the  whole  record,  that  there  is  nothing 
due  the  plaintiff  from  the  defendant,  and  the  judgment  is 
therefore  reversed  and  remanded,  for  a  decree  in  accordance 
with  this  opinion. — Reversed  and  Renumded, 

Deemeb,  G.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


J.  J.  Wells  et  al.,  Appellees,  v.  County  op  Boone,  Iowa, 

et  al..  Interveners  and  Appellants. 

OOUNTIES:    Bonds — Submission  of  Question— Matters  Wbich  BCay 

1  Be  Omitted.  Sees.  443-450,  Code,  1897,  covering  the  manner  of 
submitting  questions  to  a  vote  of  the  people  and  requiring  that 
''the  whole  question"  shall  be  submitted,  neither  contemplates 
nor  requires  that  each  and  every  detail  of  the  question  be  sub- 
mitted to  the  people.  Some  matters  must  necessarily  be  left 
to  the  financial  agents  of  the  county.  For  instance,  on  the  ques- 
tion whether  a  county  shaU  issue  bonds  for  a  courthouse,  neither 
(a)  the  denomination  of  the  bonds  nor  (b)  the  rate  of  interest 
thereon  need  be  submitted  to  the  people. 

OOUNTIES:    Proposition  to  Levy  Tax — "Time"  Tax  Becomes  Ef- 

2  fective — Sufficiency  of  Proposition  Submitted.  "The  time  of 
the  taking  effect"  of  a  tax  in  aid  of  the  building  of  a  courthouse, 
within  the  meaning  of  Sec.  446,  Sup.  Code,  1913,  is  suffi- 
ciently stated  in  the  proposition  submitted  to  the  voters  by  a 
provision  that  said  tax  shaU  be  levied  "year  by  year  .  .  . 
until  said  bonds  and  interest  are  completely  paid." 

OOUNTIES:    Erecting  Oourtliouse—Oontract— Validity — Oompetitiye 

3  Bidding — ^Fraud.    The  contract  for  drawing  the  plans  for  a  con- 
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templated  courthouse  is  not  rendered  iuvalid  baeause  of  the 
insertion  therein  of  a  provision  giving  the  draftsman  the  right 
to  bid  on  such  construction  and  providing  that,  if  he  was 
awarded  the  contract,  the  cost  of  the  plans  should  be  included 
in  and  made  a  part  of  the  cost  of  erection,  no  fraud  being  claimed 
and  no  impediment  to  competitive  bidding  being  shown. 

COUKTIES:    Oonrtlioiue  Site— Discretionary  Powers  of  Board.    The 

4    wide  discretionary  powers  of  the  board  of  supervisors  in  the 

selection  of  a  site  for  a  courthouse  will  not  be  interfered  with 

in  the  absence  of  some  showing  of  a  wanton  or  unreasonable 

exercise  of  the  power. 

Appeal  from  Boone  Districi  Court. — ^Hon.  J.  L.  Kambar, 

Judge. 

Wednesday,  June  23,  1915. 

Rehearing  Denied  Friday,  September  24,  1915. 

Action  to  enjoin  defendant  county  and  its  board  of 
supervisors  from  erecting  a  courthouse  and  issuing  bonds  in 
the  sum  of  $200,000  to  pay  for  the  same.  Judgment  and 
decree  in  the  lower  court  for  the  plaintiffs.  Defendants  ap- 
peal.— Reversed: 

Parker,  Parrish  &  Miller  and  Ooodykoontz  &  Mahoney, 
for  appellees. 

Frank  Hollingsworih,  County  Attorney. 

Whitdker  &  Snell,  for  defendants  and  appellants. 

Read  dk  Read,  for  interveners  and  appellants. 

Qaynor,  J. — The  plaintiffs  are  residents  and  taxpayers 
of  Boone  county.  The  defendants  are  the  board  of  super- 
visors, the  members  of  the  board,  the  treasurer  and  auditor 
of  the  county.  The  action  is:  (1)  To  enjoin  the  defend- 
ants from  issuing  and  selling  bonds  for  the  erection  of  a 
new  courthouse;  (2)  from  carrying  out  a  contract  for  the 
removal  of  the  old  courthouse  to  a  different  location  on  the 
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lot  that  it  now  occupies  to  make  room  for  the  erection  of 
the  new  courthouse;  (3)  from  carrying  out  the  terms  and 
provisions  of  a  certain  contract  made  with  the  Fall  Cily 
Construction  Company  for  furnishing  plans  and  specifica- 
tions for  the  new  courthouse;  (4)  from  selecting  as  a  site  for 
such  new  courthouse  the  site  now  occupied  by  the  old  court- 
house; (5)  to  enjoin  the  county  auditor  from  issuing  war- 
rants for  any  expense  incurred  in  respect  to  the  above 
matters;  (6)  to  enjoin  the  treasurer  from  paying  any  such 
warrants. 

Upon  a  hearing  in  the  district  court,  a  permanent  in- 
junction was  issued  enjoining  the  defendants  as  prayed. 
From  the  decree  so  entered,  the  defendants  and  interveners, 
who  are  also  taxpayers,  appeal  to  this  court  and  complain: 
(1)  That  the  court  erred  in  enjoining  the  issuing  of  bonds 
for  the  purpose  of  obtaining  money  for  the  erection  of  the 
courthouse,  and  in  enjoining  the  defendants  from  entering 
into  any  contract  for  the  sale  and  disposition  of  the  bonds, 
and  in  enjoining  the  board  of  supervisors  from  levying  a  tax 
to  pay  for  the  same,  and  in  enjoining  the  defendants  in 
respect  to  all  the  other  matters  hereinbefore  referred  to. 

The  record  discloses  that  at  the  time  of  the  happening 
of  the  matters  hereinafter  referred  to,  the  courthouse  stood 
at  the  place  and  on  the  site  at  which  it  is  claimed  the  defend- 
ants contemplated  erecting  a  new  courthouse;  that  this  site 
is  in  the  city  of  Boone,  the  county  seat  of  said  county. 
Originally,  the  place  where  this  courthouse  was  situated 
was  known  as  Boonesboro,  which  afterwards  became  a  ward 
of  the  city  of  Boone.  The  record  discloses  that  in  the  year 
1913,  a  petition  was  filed  with  the  board  of  supervisors,  ask- 
ing for  a  submission  to  the  people  of  the  county  of  a  propo- 
sition to  bond  the  county  for  the  erection  of  a  new  court- 
house; that  thereafter  the  board  of  supervisors,  at  a  regular 
session,  passed  a  resolution  calling  a  special  election  of  the 
voters  of  the  county  for  the  2d  day  of  September,  1913,  to 
vote  upon  the  proposition  as  to  whether  the  county  should 
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visors  contemplate  the  erection  of  any  public  building,  they 
may  call  a  special  election  and  have  the  question  submitted 
to  the  people  for  their  determination.  The  consent  of  the 
electors  is  only  necessary  when  the  probable  cost  will  exceed 
$5,000. 

Sec.  423,  Code  Sup.  1913,  provides  that  *'the  board  of 
supervisors  shall  not  order  the  erection  of  a  courthouse 
.  .  .  when  the  probable  cost  will  exceed  $5,000  .  .  . 
until  a  proposition  therefor  shall  have  been  first  submitted 
to  the  legal  voters  of  the  county,  and  voted  for  by  a  majority 
of  all  persons  voting  for  and  against  such  proposition." 

The  amount  to  be  expended  in  the  erection  of  this  court- 
house in  controversy  exceeds  the  statutory  limit,  and  there- 
fore it  was  necessary  that  it  be  submitted  to  the  people  for 
their  determination.  About  this,  there  is  no  controversy  in 
this  case.  Before,  however,  the  matter  is  submitted  to  the 
people  for  their  determination,  a  proposition  to  that  eflEect 
must  be  made  by  the  board  of  supervisors,  and  notice  of  the 
same  given  for  thirty  days  previous  to  the  day  fixed  for  the 
election  in  a  newspaper,  if  one  is  published  in  the  county; 
otherwise,  by  posting  notices  as  required  in  Sec.  423. 

Sec.  445,  Code,  provides  that  after  the  proposition  has 
been  made  by  the  board  of  supervisors,  and  a  special  election 
called  for  the  purpose  of  ascertaining  the  will  of  the  people 
touching  the  proposition,  and  the  thirty  days'  notice  has 
been  given  as  required,  and  such  election  held  and  a  majority 
of  the  electors  voting  thereon  vote  in  favor  of  the  proposi* 
tion,  it  shall  be  effectual  in  conferring  authority  upon  the 
board  to  do  as  contemplated  in  the  resolution. 

Sec.  446,  Code  Sup.  1913,  relates  to  the  maniier  of  sub- 
mitting  this  question  to  the  people,  and  reads  as  follows: 
*'The  whole  question,  including  the  sum  desired  to  be  raised, 
or  the  amount  of  tax  desired  to  be  levied,  or, the  rate  per 
annum,  and  the  whole  regulation,  including  the  time  of  its 
taking  effect  or  having  operation,  if  it  be  of  a  nature  to  be 
set  forth    .    .    .    shall  be  published  once  each  week  for  at 
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least  four  weeks  in  some  newspaper  printed  in  the  county."  i 

The  notice  ''must  name  the  time  when  such  question  will  be 
voted  upon,  and  the  form  in  which  the  question  shall  be 
taken." 

Sec.  447,  Code,  provides:  ''When  any  question  submitted 
involves  the  borrowing  or  expenditure  of  money,  the  proposi- 
tion of  the  question  must  be  accompanied  by  a  provision  to 
lay  a  tax  for  the  payment  thereof,  in  addition  to  the  usual 
taxes,  •  •  .  and  no  vote  adopting  the  question  proposed 
will  be  of  effect  unless  it  adopt  the  tax  also." 

Sec.  448,  Code,  provides:  "When  the  object  is  to  borrow 
money  for  the  erection  of  public  buildings,  .  •  •  the  rate 
diall  be  such  as  to  pay  the  debt  in  a  period  not  exceeding 
ten  years;  but  in  counties  having  a  population  of  forty 
thousand  or  over,  and  where  it  is  proposed  to  expend  $100,000 
or  over,  the  rate  of  levy  shall  be  such  as  to  pay  the  debt  in 
not  exceeding  twenty-five  years.  In  issuing  bonds  for  such 
indebtedness,  when  voted,  the  board  of  supervisors  may 
cause  portions  of  said  bonds  to  become  due  at  different 
definite  periods.  But  none  of  such  bonds  so  issued  shall  be 
due  and  payable  in  less  than  five  or  more  than  twenty-five 
years  from  date." 

Sec,  449,  Code,  provides:  **When  it  is  supposed  that 
the  levy  of  one  year  will  not  pay  the  entire  amount,  the 
proposition  and  the  vote  must  be  to  continue  the  proposed 
rate  from  year  to  year  until  the  amount  is  paid." 

Sec.  450,  Code,  provides:  **The  board  of  supervisors,  on 
being  satisfied  that  the  above  requirements  have  been  com- 
plied with,  and  that  a  majority  of  the  votes  were  cast  in 
favor  of  the  proposition,  shall  cause  the  same  and  the  result 
of  the  vote  to  be  entered  at  large  in  the  minute  book,  and  the 
proposition  shall  take  effect  and  be  in  force  thereafter." 

Summarizing  these  statutes,  we  find  that  the  board  of 
supervisors  are  by  law  made  the  financial  agents  of  the  counter 
and  of  the  people  of  the  county  in  respect  to  the  management 
of  the  business  of  the  county.    Their  powers  to  act  for  the 
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county  are  defined  by  statute,  and,  though  defined,  are,  in 
some  instances,  limited  by  statute.  In  treating  of  the  power 
and  authority  of  the  board  to  act  for  the  county,  we  speak 
now  with  reference  to  the  matter  here  under  consideration, 
and  do  not  attempt  or  intend  to  discuss  the  general  powers 
of  the  board  in  its  relationship  to  the  county  and  its  affairs. 
We  assume  that  it  will  not  be  controverted  that  the  board 
of  supervisors  had  power  to  order  the  erection  of  a  court- 
house where  the  cost  did  not  exceed  five  thousand  dollars; 
that  when  the  board  of  supervisors  contemplated  the  erec- 
tion  of  a  courthouse,  the  probable  cost  of  which  would  exceed 
five  thousand  dollars,  it  had  no  authority  to  order  its  erec- 
tion until  a  proposition  therefor  had  been  submitted  to  th^e 
legal  voters  of  the  county,  and  a  majority  of  the  persons 
voting  upon  the  question  had  voted  in  favor  of  so  doing. 
When  the  electors  have  ratified  a  proposition  of  that  sort 
made  to  them  by  the  board  of  supervisors,  then  the  board 
of  supervisors  is  invested  with  plenary  power  to  carry  out 
the  proposition. 

The  statutes,  however,  for  the  purpose  of  securing  the 
fullest  expression  of  the  people  upon  the  proposition,  have 
provided  that  notice  shall  be  given  to  the  people  of  the  time 
at  which  they  may  express  themselves  for  or  against  the 
proposition.  When  a  proposition  has  been  fairly,  fully,  and 
intelligently  made  to  the  people,  so  that  the  intent,  purpose, 
and  object  of  the  proposition,  or  what  the  board  proposes  to 
do,  is  made  fully  apparent  in  the  proposition  itself,  and  the 
people  have  had  the  statutory  notice  of  the  time  at  which 
an  opportunity  is  given  them  to  ratify  or  reject  it,  and  they 
have  ratified  or  rejected  it,  their  action  is  binding  upon  the 
board,  and  on  all  the  taxpayers  of  the  county. 

The  building  of  public  buildings  involves  necessarily  the 
expenditure  of  county  funds.  These  funds  are  raised  through 
taxes  levied  upon  the  property  of  the  people  within  the 
county.  Even  though  the  taxes  had  been  levied  and  collected 
and  the  money  were  in  the  treasury,  the  board  of  supervisors 
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would  have  no  authority  to  expend  more  than  five  thousand 
dollars  of  the  fund  so  in  the  treasury,  in  the  erection  of  a 
courthouse,  without  the  consent  of  the  people,  expressed  at  a 
81>ecial  or  general  election.  If  the  fund  is  not  in  the  treasury 
of  the  county  to  meet  an  expenditure  of  that  kind,  and  it  is 
the  purpose  of  the  hoard  to  borrow  money  for  the  erection 
of  the  courthouse,  the  very  proposition  itself  contemplates 
the  repayment  of  the  money  so  borrowed.  This  repayment 
can  only  be  made  by  the  county  by  the  exaction  of  moneys 
from  the  people,  through  the  instrumentality  of  taxation. 
Hence  Sec.  447  provides  that  when  the  question  or  proposi- 
tion involves  the  borrowing  or  expenditure  of  money,  the 
proposition  must  be  accompanied  by  a  provision  to  lay  a  tax 
for  the  payment  thereof,  a  tax  in  addition  to  the  usual  tax, 
and  for  that  purpose  only. 

Sec.  448  does  not  attempt  to  fix  by  its  terms  the  rate  of 
taxation  which  can  be  fixed  by  the  board  of  supervisors  for 
the  purpose  of  discharging  the  obligation  assumed  in  the 
borrowing  of  the  money.  It  says  that  when  the  object  is  to 
borrow  money  for  the  erection  of  a  public  building,  the  rate 
shall  be  such  as  to  pay  the  debt  in  a  period  therein  limited, 
and  in  issuing  bonds  for  such  indebtedness,  when  the  people 
shall  authorize  the  creation  of  the  debt,  the  board  may  cause 
the  bonds  to  become  due  at  different  definite  periods,  limiting 
the  time  when  they  become  due  and  payable  to  not  less  than 
five  or  more  than  twenty-five  years  from  the  date.  This  then, 
becomes  a  matter  of  computation  for  the  board  in  issuing 
the  bonds,  and  the  levy  fixed  by  the  board  must  be  such  as 
is  most  likely  to  accomplish  the  payment  of  the  indebtedness 
assumed  within  the  time  limited. 

Sec.  449  provides  that  when  it  is  contemplated  to  borrow 
money  for  the  erection  of  a  public  building,  and  it  is  apparent 
that  the  levy  of  one  year  will  not  pay  the  entire  amount 
borrowed,  the  proposition  and  the  vote  must  be  that  the  levy 
fixed  be  continued  from  year  to  year  until  the  full  amount 
is  paid. 

Vol.  171  lA.— 25 
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Turning  now  to  the  resolutions  and  the  notice  herein- 
before set  out,  and  construing  them  in  the  light  of  the  statutes 
hereinbefore  referred  to,  we  find  that  the  resolution  provided 
that  a  special  election  be  held  for  the  purpose  of  submitting 
to  the  people  the  question  whether  or  not  the  county  should 
erect  a  new  courthouse  and  borrow  money  to  that  end  by 
the  issuance  of  bonds ;  that  a  date  was  fixed  for  the  election 
by  the  resolution  or  proposition;  that  the  proposition  made 
in  the  resolution  was  to  borrow  two  hundred  thousand  dollars 
to  pay  the  cost  of  the  construction  of  such  courthouse;  that 
the  proposition  was  to  levy  a  tax  of  1.6  mills  on  the  dollar 
of  the  taxable  value  of  the  property,  in  addition  to  aU  other 
taxes,  for  the  purpose  of  repaying  the  money  borrowed  for 
the  erection  of  such  courthouse ;  that  tiie  proposition  contem- 
plated that  this  levy  be  made  year  by  year  until  the  bonds 
and  interest  were  paid. 

The  proposition  contemplated  the  erection  of  a  new 
courthouse.  It  contemplated  the  borrowing  of  two  hundred 
thousand  dollars  to  be  used  for  that  purpose.  This  was  what 
the  resolution  proposed,  and  this  is  what  the  board  of  super- 
visors desired  to  do.  This  proposition  was  submitted  to  the 
people;  was  voted  for  and  approved  by  the  people.  Such 
election  was  called  by  the  board  for  the  purpose  of  enabling 
the  people  to  express  themselves  upon  the  question,  and  notice 
contemplated  by  Sec.  423  was  given.  In  fact,  it  would  seem 
that,  up  to  this  point,  all  the  requirements  of  Sees.  423  and 
443  had  been  complied  with.  The  proposition  involved  the 
borrowing  of  money.  The  proposition  of  the  board,  of  which 
due  notice  was  given  to  the  electors,  was  to  borrow  money 
for  the  purpose  of  erecting  a  courthouse.  This  proposition 
was  accompanied  by  a  provision  in  the  proposition  itself  to 
levy  a  tax  for  the  payment  of  the  money  so  borrowed.  The 
amount  of  tax  to  be  levied  was  fixed  in  the  resolution  and  in 
the  notice  published.  The  proposition  to  erect  the  court- 
house, the  proposition  to  borrow  the  money,  the  proposition 
to  levy  a  tax  at  the  rate  fixed  in  the  resolution  and  notice. 
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were  ratified  l^  the  electors  at  this  special  election.    If  it  be 

conceded  that  this  was  the  whole  question,  then  it  was  fully 

submitted  to  the  people  and  the  people  had  due  notice  of  the 

question,  to  wit,  to  erect  a  new  courthouse,  to  borrow  two 

hundred  thousand  dollars  for  that  purpose,  and  to  levy  a  tax 

on  the  taxable  property  within  the  county  for  the  purpose 

of  repaying  the  money  so  borrowed. 

But  it  is  contended  that  neither  the  resolution  nor  the 

notice  informed  the  people  as  to  the  time  of  its  taking  effect 

or  having  operation,  as  required  by  Sec.  446,  and  that  there- 

'f  ore  the  whole  proposition  was  not  submitted 

Droposition  to     to  the  people  for  their  approval  or- ratification. 

"time"  tax  be-    gee.  446  provides  for  the  manner  of  sub- 
comes  eirect-  ■* 

i7p?oiSJSiticm     mitting  questions  to  a  vote  of  the  people. 

submitted.  Many  questions  may  be  submitted  to  a  vote  of 
the  people,  and  the  provisions  of  this  statute  must  be  con- 
strued with  reference  to  the  particular  matter  to  be  sub- 
mitted ;  and  where  the  statute  says  the  whole  regulation  shall 
be  submitted,  it  undoubtedly  means  the  whole  question  and 
the  whole  regulation  touching  which  the  people  are  called 
upon  to  express  themselves.  The  whole  question  and  the 
whole  regulation  here,  upon  which  the  people  were  entitled 
to  be  heard,  was,  Shall  a  courthouse  be  erected  for  Boone 
county  at  an  expense  of  two  hundred  thousand  dollars,  and 
shall  money  be  borrowed  by  issuing  bonds  to  that  amount  to 
pay  the  cost  thereof,  and  shall  a  levy  be  made  upon  the 
taxable  property  within  the  county,  at  a  rate  of  1.6  mills  on 
the  dollar  to  pay  bonds  and  interest,  and  shall  this  levy  be 
made  year  by  year  thereafter?  The  denomination  of  the 
bonds  and  the  rate  of  interest  they  should  bear  was  not  a 
matter  that  could  be  determined  by  the  board  and  set  forth 
in  the  resolution  or  in  the  notice;  for  that  is  a  matter  of 
detail  work  in  carrying  out  the  wish  of  the  people,  and 
depends  upon  the  market,  the  demand  for  the  bonds,  and 
many  other  contingencies. 

Sec.  409  of  the  Code  provides:    "In  all  counties  wherein 
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county  bonds  are  issued  in  pursuance  of  a  vote  of  the  people 
to  obtain  money  for  the  erection  of  any  public  building,  and 
wherein  the  annual  tax  named  in  the  proposition  so  sub- 
mitted to  the  people  for  the  purpose  of  paying  the  annual 
interest  accruing  upon  such  bonds  is  insufficient  to  pay  the 
same  as  it  matures,  the  boards  of  supervisors  are  authorized 
to  levy  for  said  purpose,  and  no  other,  a  tax,  not  exceeding 
one  mill  on  the  dollar,  until  said  bonds  are  paid;  but  this 
provision  shall  not  prevent  the  levy  of  a  greater  tax  than 
above  mentioned,  if  any  such  proposition  authorized  such 
higher  levy." 

The  next  contention  is  that  the  resolution  and  notice  did 
not  fix  the  time  when  the  tax  should  take  effect  or  be  levied. 
This  criticism,  we  think,  is  wholly  without  merit.  It  fixed 
the  annual  levy  of  the  tax  and  provided  that  it  should  be 
levied  year  by  year  thereafter  until  the  full  amount  of  the 
indebtedness  and  interest  was  paid.  How  this  could  be  made 
more  definite  does  not  occur  to  us  at  this  time. 

We  are  cited  to  many  authorities  claimed  to  have  some 
bearing  upon  the  question  here  under  consideration.  We 
have  examined  these  authorities,  and  do  not  find  in  them  any 
substantial  aid  in  the  solution  of  the  question  herein  sub- 
mitted. The  levy  of  the  tax  was  an  incident  to  the  authority 
given  to  the  board  by  the  people  to  erect  this  new  courthouse 
and  contract  an  indebtedness  for  that  purpose.  The  payment 
of  interest  was  an  incident  to  the  authority,  and  we  think 
was  fully  covered  by  the  resolution,  in  so  far  as  it  was  neces- 
sary that  there  be  authority  conferred  upon  the  board  by  a 
vote  of  the  people.  We  think  the  proposition  was  fully  and 
fairly  submitted  to  the  electors  of  Boone  county  and  was 
fully  ratified  by  them,  and  conferred  upon  the  board 
authority  to  do  as  contemplated  in  the  resolution,  and  that 
the  court  below  erred  in  holding  to  the  contrary. 

It  is  next  contended  that  the  moving  of  the  old  court- 
house and  fitting  it  up  on  the  temporary  site  for  the  use  of 
the  county,  pending  the  erection  of  the  new  courthouse,  con- 
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templated  the  incurring  of  an  expense  on  the  part  of  the 
board  of  supervisors  in  violation  of  the  provisions  of  Sec.  423 
of  the  Code  of  1897,  in  which  it  is  said:  **The  board  of 
supervisors  shall  not  order  the  erection  of  a  courthouse  when 
the  probable  cost  will  exceed  five  thousand  dollars."  Dis- 
posing of  this  question,  we  have  simply  to  say  that  we  think 
that  the  great  preponderance  of  the  evidence  shows  that  the 
expense  would  not  exceed  the  inhibition  of  the  statute,  and 
we  do  not,  therefore,  discuss  or  consider  the  other  reasons 
alleged  against  the  action  of  the  board  in  this  respect. 

It  is  next  contended  that,  inasmuch  as  the  Fall  City 
Construction  Company  had  been  employed  by  the  board  to 
prepare  the  plans  and  specifications  for  the  erection  of  the 

new  courthouse,  with  an  agreement  to  pay 

^'  erecSny^'         them  a  thousand  dollars  therefor,  such  con- 

contrac^vai-    tract  was  void  for  the  reason  that  there  was 

tive^bidd?n^:      inserted  in  said  contract  a  clause  to  the  effect 

that  the  Fall  City  Construction  Company 
might  become  a  bidder  for  the  erection  of  the  courthouse,  and 
that  in  the  event  they  were  successful  in  bidding,  the  one 
thousand  dollars  should  be  included  in  and  made  a  part  of 
the  contract  price  of  erection.  It  is  not  claimed  that  there 
was  any  fraud  practiced  in  this  respect,  nor  is  it  shown  that 
the  fact  in  any  way  prevented  competitive  bidding.  We 
think  there  is  nothing  in  this  contention,  and  that  the  court 
erred  in  holding  that  this  contract  was  void  because  of  the 
insertion  of  thi^  provision  in  the  contract. 

The  last  question  relates  to  the  selection  of  the  old  site 
as  a  site  for  the  new  courthouse.  It  appears  that  the  court" 
had  been  carried  on  at  this  old  site  for  fifty  years;  that  the 

board  contemplated  erecting  the  new  court- 
courthouse         house  on  the  exact  site  of  the  old  one.     It 

site  *  dlscrC' 

tJonary  pow-      appears  that  the  county  owned  this  site.    It 

era  of  board.  ,         .  ,  ,  , 

does  not  appear  that  it  owned  any  other  real 
estate  on  which  a  courthouse  could  be  erected.  It  is  claimed 
by  the  plaintiffs  that  this  site  is  inaccessible ;  that  the  location 
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is  not  convenient  for  the  general  public.  The  general  discre- 
tionary powers  of  the  board  are  not  questioned  in  the  selection 
of  a  site  for  a  courthouse.  We  think  that  this  was  largely  a 
matter  of  discretion  on  the  part  of  the  board.  We  think 
there  was  no  evidence  of  any  abuse  of  discretion  which  would 
justify  the  interference  of  a  court  of  equity,'  and  we  think 
the  court  below  erred  in  sustaining  plaintiffs'  contention  on 
this  point  The  action  of  the  board  involved  no  wanton  or 
unreasonable  exercise  of  power.  Nor  do  we  think  that  this 
location  is  detrimental  to  the  public  interest,  such  as  might 
invoke  our  equitable  jurisdiction. 

We  think  that  the  court  erred  in  sustaining  plaintifb' 
contention  upon  any  of  the  points  urged,  and  the  case  is 
therefore  reversed  and  remanded  with  direction  to  dismiss 
plaintifb'  petition. — Reversed. 

Deemer,  C.  J.,  Ladd  and  Salinger,  J  J.,  concur. 


Genevieve  L.  Wiley,  Appellee,  v.  Thomas  J. 

Wiley,  Appellant. 

DIVOBOE:    Crnelty — ^Pliysical    Violence — ClrcimistaaceB     Bxcnslng. 

1  Evidence  reviewed  and  held,  in  view  of  extenuating  circum- 
stances, not  to  justify  a  divorce  on  the  grounds  of  cruelty. 

DIVOBOE:    Omelty — Questionable  Oonduct  of  Spouse  Excusing  Vio- 

2  lenca.  The  violent  language  and  conduct  of  the  husband  toward 
his  wife  may  find  excuse,  though  not  justification,  in  tbe  fact 
that  she,  by  her  own  questionable  conduct,  has  given  him  strong 
grounds  to  doubt  her  chastity. 

DIVOBOE:    Defective  Decree — ^Dismissal  of  Proceeding— Effect  on 

3  Subsequent  Action.  A  signed  but  unrecorded  decree  of  divorce, 
subsequently  set  aside  and  the  proceeding  dismissed,  is  a  nullity 
and  has  no  bearing  on  a  subsequent  divorce  proceeding. 

Appeal  from  Johnson  District  Court, — Hon,  R.  P.  Howell, 

Judge. 
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Fbiday,  Februaby  26,  1915. 
Reheabing  Denied  Fiuday,  September  24,  1915. 

Suit  for  divorce  resulted  in  decree  as  prayed.  The  de- 
fendant aippesiB.— Reversed. 

Wade,  Dutcher  &  Dcwis,  and  Bailey  &  Murphy,  for 
appellee. 

Ney  &  Bradley,  for  appellant 

Ladd^  J. — The  parties  hereto  were  married  May  4,  1910, 
and  separated  October  3d  following.  Three  weeks  later,  she 
filed  a  petition,  asking  to  be  divorced  on  the  ground  of  cruel 

and  inhuman  treatment;  but  marital  relations 

^'  CTu^^''pb78-    were  resumed  on  November  20th  and  con- 

ctrcamstances     tiuued  Until  February  12,  1911,  when  they 

parted  again,  and  on  the  18th  of  that  month, 
a  hearing  was  had  and  a  form  of  decree  of  divorce  signed  by 
the  trial  judge,  but  never  entered  of  record.  Subsequently, 
these  proceedings  were  dismissed,  and  on  April  17,  1913, 
another  petition,  praying  for  divorce  on  the  same  ground,  was 
filed.  The  answer  justified  the  conduct  complained  of  and 
denied  cruelty,  and  these  are  the  issues  to  be  passed  on.  Was 
he  guilty  of  such  cruel  and  inhuman  treatment  as  to  endanger 
her  lifet  Both  had  lived  in  Cedar  Rapids  and  must  have 
known  something  of  each  other  since  childhood.  He  was  not 
a  witness  in  his  own  behalf  and  little  concerning  him  prior 
to  their  marriage,  save  his  affection  for  her,  appears.  Her 
parents  did  not  live  together  amicably  and  were  divorced 
sometime  after  she  found  employment  and  a  home  at  the 
residence  of  Joe  Dooley  in  Iowa  City,  where  she  remained 
until  her  marriage.  Dooley,  then  a  single  man  of  about  42 
years,  had  inherited  considerable  property,  had  chronic  heart 
trouble,  known  as  "leaky  heart,"  suffered  from  abdominal 
and  other  troubles,  habitually  carried  a  cane,  and  his  condi* 
tion  was  such  that  his  physician  thought  it  unsafe  to  leave  him 
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alone.  Margaret  Shaeflfer  had  been  employed  by  his  mother, 
and  after  her  death  acted  as  housekeeper  for  his  father.  She 
had  survived  three  matrimonial  ventures,  each  terminating  in 
a  decree  of  court  Upon  his  father's  demise,  she  kept  house 
for  Dooley  and  attended  him  when  sick.  Into  this  household, 
plaintiff  came  at  16  years  of  age.  According  to  her  story, 
she  was  to  receive  three  dollars  per  week  for  her  services.  A 
portion  of  the  house  was  rented  to  roomers;  but  these  were 
allowed  to  go,  as  the  noise  annoyed  Dooley,  and  thereafter, 
he  and  the  two  women  were  the  only  occupants.  He  often 
had  guests  in  the  evening  and  joined  with  them  in  drinking 
beer,  as  also  did  plaintiff,  notwithstanding  the  protests  of 
Mrs.  Shaeffer.  When  Dooley  was  sick — and  he  was  aflBicted 
with  long  spells  of  sickness — ^the  women  slept  in  the  same 
room  with  him  but  in  a  separate  bed,  in  order  to  be  ready  to 
attend  him.  Aside  from  caring  for  his  property,  he  had  no 
business  except  that,  in  the  fall  of  each  year,  he  operated 
simple  games  of  chance,  such  as  ** Whoop-la'*  and  ** Pick-up," 
at  county  fairs.  For  several  years  prior  to  her  marriage, 
plaintiff  accompanied  him,  selling  the  tickets  and  attending  to 
the  drawings,  while  he  acted  as  ** capper"  or  ** drummed  up" 
patronage  before  the  tent.  Usually  both  slept  in  the  tent, 
though  sometimes  in  the  hotels.  When  about  eighteen  years 
old,  she  underwent  an  operation  for  gonorrhoea,  with  which 
she  testified  to  having  been  afflicted  when  she  went  to  Dooley 's, 
and  this  effected  a  cure,  as  she  and  the  physician  both  thought. 
Such  had  been  the  life  and  environment  of  the  plaintiff,  Gene- 
vieve Prendcrgrast,  when  she  married  the  defendant  Tom 
Wiley,  and  the  subsequent  happenings  must  be  measured  some- 
what in  the  light  of  these.  After  marriage,  the  parties  lived 
at  Cedar  Rapids  a  week  or  ten  days  with  his  parents  and  her 
mother,  and  then  he  left  her  with  the  latter,  while  gone  at 
Montezuma  for  a  month  or  more,  laying  brick.  Upon  his  re- 
turn, they  continued  with  relatives  a  few  days  and  he  then 
went  to  Monticello  upon  a  ten  weeks'  job.  She  frequently 
'visited  the  house  of  Dooley ;  and  after  defendant  began  work 
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at  Monticello,  he  came  to  Iowa  City  late  one  night,  and, 
though  plaintiff  was  advised  over  the  telephone  by  her  mother 
of  his  coming,  she  did  not  meet  him,  and  the  doors  of  the 
Dooley  home  where  she  was  were  not  opened  when  he  knocked. 
On  the  following  morning,  she  returned  to  Cedar  Bapids, 
meeting  him,  and  after  returning  to  Iowa  City  Monday,  went 
to  Monticello,  where  they  boarded  together  at  a  hotel  six 
weeks.  Upon  their  return  to  Cedar  Bapids,  she  lived  with  her 
mother  a  while  and  he  with  his  folks,  then  at  a  house  her 
mother  had  rented;  and  later,  he  rented  a  house  at  315 
North  Fourth  street  and  at  last  they  were  about  to  set  up 
housekeeping  by  themselves.  But  as  he  brought  the  first  load 
of  furniture  to  the  new  home,  a  letter  came  addressed  to  his 
wife,  and  he  opened  it.  It  was  from  Joe  Dooley,  written  on 
the  back  of  a  letter  she  had  written  him.  Let  her  tell  the 
story: 

'*He  got  the  letter  when  he  went  with  the  first  load,  he 
came  back  with  the  dray  when  they  loaded  the  next  time, 
when  we  went  down  the  street  he  called  me  vile  names  and  said 
I  had  been  untrue  to  him  because  I  wrote  to  come  back  to  my 
home,  and  I  denied  it  all  to  him.  When  we  got  into  the  house 
he  bought  the  dray  people  a  can  of  beer,  and  after  they  left 
he  started, to  abuse  me,  slapped  my  face,  choked  me,  and 
throwed  me  way  across  the  room.  My  sister-in-law,  my 
brother's  wife  was  there  at  the  time,  I  cried  to  her  to  tele- 
phone to  mamma,  to  come,  that  Tom  was  abusing  me.  No, 
he  never  struck  me  before  that  time.  He  threatened  to  kill  me 
lots  of  times.  The  first  time  he  spoke  to  me  about  this  Dooley 
matter  w,as  at  Monticello,  one  night  we  were  going  up  stairs 
and  I  said  to  him  'There  is  Joe  Dooley'  he  picked  up  a 
strap  lying  in  the  corner  and  called  him  a  dirty  Irish  son  of  a 
b — ,  and  said  if  he  came  up  he  would  hit  him  over  the  head, 
I  was  nervous  and  crying,  and  asked  him  to  stay  in  the  room 
with  me,  he  didn  't  do  it.  He  went  and  played  ball  with  some 
of  the  fellows  who  were  working  on  the  street.    Dooley  did 
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not  come  near  my  room.  I  talked  to  Dooley  on  the  street  in 
front  of  the  hotel.  There  was  going  to  be  a  circus  in  town 
the  next  day  and  Dooley  came  to  town  to  see  if  he  could 
work.  .  .  .  When  Dooley  was  at  Monticdlo,  I  talked 
with  him  and  found  out  what  he  was  there  for;  I  did  not 
see  Dooley  during  my  married  life,  from  the  time  I  was  mar- 
ried May  4th,  1910,  until  I  left  my  husband,  except  in  his 
home  in  Iowa  City ;  after  Wiley  had  thrown  me  down,  I  went 
to  my  mother's  home,  it  was  about  6  o'clock  when  I  got  there. 
I  was  crying  and  all  excited,  my  face  and  neck  were  all  red 
where  he  abused  me,  at  ten  o'clock  I  started  to  get  sick  at  12 
o'clock  I  had  a  miscarriage." 

Her  testimony  as  to  what  occurred  after  he  had  read 
the  letter  was  corroborated  by  that  of  her  sister-in-law  and 
not  disputed.  She  visited  a  friend  at  Waterloo  for  several 
days  and  then  went  to  the  home  of  Dooley,  where  she  remained 
until  November  20th.  Counsel  for  appellee  contend  that  the 
letter  with  the  answer  was  such  as  to  excuse  the  violence  of 
her  husband,  and  a  reading  of  it  leaves  no  doubt  on  this  score. 
It  read : 

**  Joe,  I  just  come  from  the  doctors,  he  said  I  would  have 
to  have  an  operation  before  long,  and  soon  to,  am  very  sick, 
no  lie  this,  if  you  don 't  want  me  back  I  will  go  to  the  hospital  ' 
in  a  week  or  so,  and  if  you  do  will  go  to  a  Dr  there  and  see  if 
I  possible  can  go  with  out  one.  Joe,  I  love  you.  I  told  you 
no  lies  now  or  in  the  other.    Jennie. 

'  *  I  love  you  Joe,  I  am  so  tired  of  Tom. ' ' 

His  answer  was  as  follows: 


October  2nd,  1910. 
Since  you  have  had  one  operation  here  and  Dr.  Burge 
has  treated  you  for  a  long  time,  you  had  better  come  down 
and  see  hira,  sometime  Monday  before  you  decide  on  anything. 
We  are  feeling  anything  but  well  hear,  but  would  do  anything 
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in  onr  power  that  would  be  a  benefit  to  yon,  or  yon  conid 
consult  any  phyoican  you  choose  to.  I  would  write  you  a  long 
letter  but  am  too  nervous.  Ton  know  you  are  always  welcome 
and  have  binn  asked  time  after  time." 

According  to  her  testimony,  the  difficulty  for  which  an 
operation  was  contemplated  was  pregnancy  in  the  fallopian 
tube.  If  so,  the  miscarriage  obviated  the  necessity  for  this. 
She  explained  that  the  terms  employed  in  the  letter  were 
owing  to  parental  kindness  on  Joe's  part  and  that  she  had  no 
thought  of  that  love  which  '*  haunts  the  greenest  spot  in  mem- 
ory's waste."  But  her  husband  might  well  have  thought 
otherwise ;  for  he  had  objected  to  her  having  anything  to  do 
with  Dooley,  and  other  communications  from  the  latter  dis- 
close clearly  the  nature  of  Dooley's  inclination  toward  her. 
Thus,  on  June  16,  1910,  he  addressed  a  postal  card  to  her  at 
Mcmticello  from  Cedar  Rapids,  saying:  ''My  dearest  Jennie: 
How  are  you  today  t  I  hope  well.  I  have  b^n  very  sick, 
and  I  sure  do  show  it.  I  will  be  there  Wednesday,  if  not 
before,  for  the  talk.  As  ever  Mary  Lamb."  On  the  oppoedte 
side  of  the  card  was  a  picture  of  an  ivy  with  words,  ''Close 
clings  the  ivy  to  the  tree.    So  in  my  heart  I  cling  to  thee." 

Though  he  and  Goat  Abbott,  a  gambler,  registered  at  the 
hotel  under  assumed  names,  they  had  the  "talk"  at  MonticeUo. 
Then  came  the  following : 

* '  Cedar  Rapids,  Iowa,  Aug.  21. 
'  *  Jennie,  I  send  you  picture  of  the  home  you  w —  beyond 
repair.  In  your  h — ^t,  do  you  think  you  have  done  right    I 
will  be  their  when  this  reaches  you." 

On  the  other  side  of  the  card  was  a  picture  of  Dooley's 

house.     Dooley  explained  that  **w "  meant  "wrecked" 

and  "h 1"  meant  heart,  and  that  he  wrote  because  he  felt 

she  had  not  treated  him  right  in  leaving  so  suddenly  and  with- 
out notice  when  he  was  sick  at  the  time  she  married.  Here  is 
another : 
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**  Columbus  Junction,  lowa^  September  9th,  1910.  5 
P.  M.  Left  your  town  at  10  A.M.  this  morning,  will  be  back 
tonight.    Going  to  write  a  book.  MARY  LAMB. ' ' 

On  the  back  was  a  picture  of  young  women  sleeping  on 
barrels  at  a  railway  station  with  the  printed  words:  **We 
don't  know  where  we're  going,  but  we're  on  our  way."  On 
the  same  day,  another  was  written : 

*'Col.  Junction,  Iowa.    September  9th,  8  P.M.    10. 

**  Jennie  (have  you  had  any  more  treatment)  like  (you 
had)  Thursday  between  2-4:30  P.M.  I  will  be  up  in  the 
morning  early.  It  is  getting  interesting,  be  sure  and  be  down. 
I  know  you  will  because  you  said  so.    Be  good.      ( ) " 

On  the  reverse  side  was  a  picture  of  three  semi-nude 
women,  with  feet  on  the  table,  two  in  the  act  of  pouring  liquor 
from  a  decanter,  with  printing  below:  *'We  are  having  a 
high  old  time.'*    Underneath  was  written  in  Dooley's  hand, 

*'Like had  Thursday."    The  series  was  continued  with 

one  from  Newton  and  another  from  Qrinnell  on  the  same  day : 

"Newton,  Sept.  12,  '10.  Will  be  there  in  C.  R.  Friday. 
I  suppose  you  will  be  at  the  Broken  Home  before,  write." 

On  the  other  side  were  the  words: 

*  *  Your  smile :  Though  others  sigh  and  others  sing  their 
dirges  solemnly.  You  smile  and  bring  the  joys  of  spring. 
The  breath  of  May  to  me." 


it 

tt 


Qrinnell,  Iowa,  Sept  12,  1910,  2 :20  P.  M. 
Mrs.  Tom  Wiley,  Cedar  Rapids. 

Your  kind  message  of  Frid.  just  received,  you  don't 
know  how  happy  it  makes  me  feel.  Did  you  have  a  good  time 
Sunday  and  Saturday  night.  I  hope  your  health  continues  to 
improve.    I  am  sorry  to  say  mine  does  not.    If  you  have  time 
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to  ans.  send  to  the  home  you  broke  &  I  will  get  it,  will  see  you 
at  the  same  place  in  G.  B.  as  soon  as  I  move. 

*'MABY  LAMB 

''Good  By. 
**I  am  very  sick  the  strain  is  fierce.    Do  you  remember 
one  year  ago  today?'' 

On  the  next  day  he  wrote  again: 


Newton,  Iowa,  September  13th,  1910. 


Seven  months  since  February  13th,  1910.  2  years  since 
I  got  a  30  page  letter  at  this  town;  one  year  agow  today  I 
was  with  Mrs.  Gleason  today  I  am  alone,  good  by — ^write  if 
you  can  spare  the  time.  **M.  L." 

He  wrote  from  Newton  and  Cedar  Bapids  on  the  15th : 

''Newton,  Iowa,  Sept.  15,  1910.  Elkader  Sept.  15,  1908. 
If  you  people  are  in  the  land  of  the  living,  come  back  next 
year.  C.  B.  Friday  morning.  Dont  worrie,  if  you  could  only 
wait'' 

On  the  back  is  the  verse :  **I  wonder,  I  wonder  why  you 
never  write  A  little  friendly  line,  I  'm  sure  I  wrote  the  last 
one,  So  the  fault  cannot  be  mine.  If  some  good-natured 
tricky  elf  Should  whisper  in  your  ear.  That  I  am  lonesome 
for  a  letter,  Wouldn't  you  write,  my  dear?" 

"Cedar  Bapids,  Iowa,  Sept.  15th,  1910.  Arrived  at  5 
P.  M.  ahead  of  time  will  look  over  the  ground  and  get  some 
material  for  the  book.    Have  you  moved.  Ha  Ha.    '  *  M.  L. " 

On  the  reverse  side  of  the  postal  card  is  the  picture  of  a 
bandbox  with  ladies'  hat  on  top  and  portions  of  hair  switch 
attached  to  the  hat  and  a  puppy-dog  with  nose  to  switch,  and 
the  words:  "Ah,  I  smell  a  rat" 

The  plaintiff  denied  ever  having  met  Dooley  elsewhere 
than  at  his  house,  explained  that  the  signing  of  "Mary  Lamb" 
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and  other  allusions  was  mere  ''kidding"  and  that  the  cards 

were  left  on  the  center  table  where  her  hus- 

2 .  DivoBCE :  .  , 

cruelty :  qaes-     band  could  have  read  them  if  he  had  so  chosen, 

tionable  con- 

excusin  'yich"*    *^^  denied  ever  having  sustained  improper 
icncc.  relations  with  him.     If  all  this  were  true, 

however,  these  communications  were  of  a  character  to  accentu- 
ate her  husband's  suspicions,  especially  in  view  of  his  objec- 
tions to  her  corresponding  with  Dooley  at  all ;  and  when  her 
letter  breathing  love  for  Dooley  and  saying  that  she  was 
''tired  of  Tom"  came  to  him  while  preparing  for  their  first 
home,  he  could  not  well  have  felt  otherwise  than  indignant  and 
angry.  Possibly  these  letters  might  not  have  justified  his  vio- 
lence, but  they  certainly  excused  it.  They  revealed  to  him 
the  true  situation,  suddenly  shattering  his  anticipations  of  a 
home,  and  caused  him  to  doubt  the  love  he  had  cherished. 
What  he  did  ought  not  to  be  denounced  as  cruelty,  but  de- 
nominated the  consequence  of  a  natural  impulse  to  resent 
hypocrisy  and  bad  faith.  Of  course,  explanations  were  under- 
taken, but  none  given  which,  in  view  of  allusions  contained  in 
the  postals,  explained  so  as  to  render  them  consistent  with  dis- 
interestedness. The  defendant  afterwards  expressed  sorrow 
to  his  sister-in-law  that  he  had  slapped  his  wife  and  declared 
that  he  would  never  do  so  again,  but  his  wife  had  gone,  and 
shortly  afterwards  began  suit  for  divorce.  The  illness  of 
his  mother  served  as  the  occasion  for  writing  plaintiff  a 
letter,  and  she  visited  the  home  of  defendant's  parents  about 
November  20th  following,  shortly  after  which  his  mother 
was  buried,  and  upon  his  promise  of  better  treatment,  they 
took  up  their  abode  in  the  house  he  had  rented  until  February 
11, 1911.  But,  according  to  her  story,  they  were  together  but 
three  or  four  weeks  of  this  time ;  for  she  was  at  De Witt  con- 
siderable of  the  time,  owing  to  the  sickness  of  her  grandfather, 
and  at  her  mother's  much.    She  testified : 

"He  said  he  would  buy  my  things  for  me  and  I  wouldn't 
have  to  be  asking  mamma  for  things,  he  did  not  carry  out 
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these  promises.  Not  one  of  them.  He  never  bought  me  any- 
thing. There  was  no  change  in  his  treatment  of  me.  He 
was  more  grouchy  than  ever.  Sometimes  we  would  fight  and 
he  would  call  me  a  whore  and  such  names  as  that;  sometimes 
he  would  use  profanity  more  or  less;  he  was  awfully  surly, 
quarreling  all  the  time;  he  had  an  awful  temper;  he  threat- 
ened to  kill  me;  he  told  me  that  he  would  make  it  hot  for 
me  if  I  didn't  get  a  divorce  from  him  right  away  when  I 
left  him.  When  I  came  down  to  Iowa  City  February  13th  I 
left  the  house  on  Sunday  morning,  went  to  Mamma's  and 
stayed  there  and  left  about  noon  on  Sunday;  stayed  all 
night  with  my  sister-in-law.  He  followed  up  from  the  club 
where  he  belonged  and  wanted  to  know  if  I  would  go  back  to 
the  house  with  him.  I  told  him  no,  I  was  afraid;  he  followed 
up  across  the  bridge;  I  told  him  I  wouldn't  go  back  the  way 
that  he  was;  he  told  me  that  if  I  came  back  to  Dooley's  and 
didn't  get  a  divorce  he  would  make  it  good  and  hot  for  me. 
I  told  him  that  I  was  coming  back  here  and  that  if  I  could 
still  secure  a  divorce  I  was  going  ahead  and  get  it.  .  .  . 
We  had  a  big  quarrel  Sunday  night  and  when  he  pounded  me 
I  told  him  I  was  going  back  to  Iowa  City,  and  if  I  could  pro- 
cure my  divorce  right  away  and  if  I  didn't,  he  would  make 
it  hot  for  me  or  something  to  that  effect.  I  came  on  Monday. 
The  quarrel  was  about  my  brother's  little  baby  crawling 
over  the  floor.  We  were  playing  on  the  floor  with  the  baby. 
I  didn't  open  the  door  quick  enough  to  suit  him  when  he  came 
and  he  got  down  cellar  and  got  to  fighting  her  and  I  for 
playing  with  the  baby.  Just  his  stubborn  head.  He  threw 
me  down  and  my  sister-in-law  was  going  to  leave;  I  called 
her  and  told  her  she  couldn't  take  the  baby  out  a  night  like 
that  ...  I  left  Sunday  afternoon.  ...  He  did 
not  speak  to  me  all  day  Sunday." 

Her  sister-in-law  corroborated  the  above,  save  that  she 
did  not  mention  defendant's  having  thrown  her  down.  That 
the  affair  did  not  justify  a  separation  is  manifest    What  hap- 
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pened  doubtless  was  disagreeable,  but  in  no  maimer  endan- 
gered plaintiff's  life.  If  he  threatened  to  kill  her,  she  does 
not  pretend  to  have  been  alarmed  lest  he  carry  out  his  threat. 
If  he  was  not  good  natured  always,  this  may  have  been  owing 
to  temperament,  or  possibly  he  had  not  entirely  forgotten 
Dooley's  postal  cards,  or  again,  he  may  have  been  suspicious 
as  to  several  which  had  come  within  the  few  days  previous, 
the  author  of  which  was  not  identified.  Thus,  on  a  postal  card 
mailed  to  her  at  Cedar  Rapids,  February  2,  1911,  at  8:25 
P.M.,  was  written : 

*' TOMORROW 

X  E  H  I 

L  W  S  T  '' 

On  the  reverse  side  at  the  top  were  the  words,  **  Cheer 
Up,*'  and  at  the  bottom,  '*You  know  what  I  mean,"  and  a 
picture  of  a  woman  astride  a  railing  of  a  bridge  in  the  em- 
brace of  a  young  man. 

Another  postal  was  mailed  the  same  day  at  12 :25  P.  M., 
on  which  was  written :  *  *  Same  Place. "  *  *  1  S.  Ave. ' '  On  the 
back  of  this  card  was  the  picture  of  a  young  man  wading  in 
water,  with  the  words:  ** Cheer  up,  I  am  coming.'*  There  was 
also  another  postal  with  similar  capital  letters  on  it  and  with 
words  printed  on  the  back:  *' Cheer  up,  the  *wu8t'  is  yet  to 
come." 

In  fairness  to  Dooley,  it  should  be  added  that  he  swore 
that  he  didn't  think  he  wrote  the  above  cards,  and,  quoting: 

**I  don't  think  I  wrote  anything  to  Jennie  after  she  went 
back  home.  It  isn't  true  that  I  wrote  those  cards  intending  to 
have  a  meeting  with  Jennie.  I  have  told  you  I  never  had  any 
meetings  with  Jennie,  and  at  the  outside  I  had  never  seen  her 
in  Cedar  Rapids  over  twice.  I  don't  think  I  wrote  those  cards, 
and  I  am  positive  I  wasn't  in  Cedar  Rapids  at  that  time." 

Of  course,  plaintiff  did  not  know,  and  swore  she  had 
not  heard  from  or  seen  him  from  November  until  her  return 
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to  his  house  in  February  following.  Evidently,  Dooley  was 
not  sure  whether  the  communications  were  not  his,  and  Tom 
may  not  have  quite  enjoyed  them,  and  this  may  explain  how 
he  came  to  be  somewhat  ''grouchy."  At  any  rate,  there  was 
nothing  he  did  warranting  a  finding  of  cruelty  and  inhu- 
manity. But  it  is  said  that  she  contracted  from  him  a  venereal 
disease.    She  testified : 

"After  I  went  back  with  Tom,  he  was  doctoring  for  a 
veneral  disease,  he  had  been  doctoring  the  whole  time  I  lived 
with  him  I  think.  I  used  to  see  stains  on  his  clothes,  I  showed 
them  to  my  folks.  Dr.  Murphy  was  giving  him  some  kind 
of  Pros-titis  treatment,  he  used  to  take  medicine  internally 
and  used  syringes ;  after  I  was  back  there  about  two  weeks  I 
started  to  have  discharges  I  went  to  see  Dr.  Bradley,  Tom 
knew  it,  he  said  Dr.  Murphy  said  not  to  have  nothing  to  do 
with  me  while  he  was  doctoring  and  told  me  he  was  all  right ; 
he  thought  when  we  got  married  but  I  always  had  seen  these 
stains  on  his  clothes  from  the  beginning.  He  said  that  I 
couldn't  get  any  because  it  was  an  old  one  that  he  had  years 
ago;  he  said  Dr.  Murphy  told  him  that  it  was  an  old  one;  I 
had  the  disease  in  DeWitt,  and  told  my  aunt  that  Tom  had 
given  it  to  me.  I  did  not  treat  with  the  doctors  at  DeWitt. 
.  I  was  sick  and  couldn't  work  and  couldn't  keep 
up  a  fire.  One  week  I  stayed  at  mamma's  after  I  was  in 
DeWitt  and  was  sick  there,  and  he  wrote  and  said  the  water- 
works had  busted  and  my  aunt  said  not  to  go  into  such  a 
house.  I  had  gonorrhoea  then  very  bad.  I  have  it  yet. 
I've  had  a  discharge  continually  and  had  to  doctor  and  the 
doctor  told  me  I  would  never  be  well  until  I  had  an  opera- 
tion, my  doctor  is  Dr.  Burge." 

If  she*is  to  be  believed,  he  was  so  afflicted  about  the 
time  she  married  him  but  she  does  not  pretend  to  have  left 
him  in  the  first  instance  because  of  this,  nor  to  have  been 
assured  of  his  recovery  upon  her  return.  Moreover,  her  evi- 
dence in  this  respect  finds  its  only  corroboration  in  the  testi- 
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mony  of  her  mother  to  observing  stains  on  his  garments  when 
being  shown  them,  except  as  appears  in  the  testimony  of  Dr. 
Surge,  which  was  as  follows : 

''I  have  known  Mrs.  Wiley  since  1911.  She  has  been 
more  or  less  of  a  chronic  sufferer  since  that  time,  and  has 
been  more  or  less  under  my  observation  and  care.  I  have 
advised  her  to  have  an  operation  for  relief  of  same.  She 
hasn't  been  able  to  do  it  as  yet.  She  has  a  chronic  condition 
that  requires  attention.  It  is  an  infection  of  some  sort; 
gonorrhoea  or  syphilis  might  be  the  cause,  either  one  or  both ; 
some  of  the  functions  of  the  body  are  affected  by  it.  She 
has  been  under  my  care  at  times  since  she  came  back.  It 
varies ;  I  presume  that  I  have  been  the  family  physician  dur- 
ing that  time,  so  far  as  I  know.  I  have  prescribed  medicines 
for  her.  I  do  not  know  of  any  time  since  she  came  back  in 
February,  1911,  that  she  has  been  free  from  this  difficulty. 
I  operated  on  her  previous  to  her  marriage,  for  her  condition 
of  peritonitis,  I  should  say.  Well  it  is  due  to  an  infected 
tube  and  as  we  say  in  medicine,  with  surrounding  peritonitis, 
the  infection  was  reported  as  specific,  ehe  had  a  similar  infec- 
tion since  she  came  back  in  1911;  after  the  operation,  for 
some  months  she  seemed  to  be  fully  recovered.** 

It  will  be  noted  that  the  infection  was  similar  to  that 
from  which  she  had  suffered  before  marriage,  and  that  the 
physician  does  not  undertake  to  say  that  she  had  recovered, 
but  that  ''for  some  months"  this  seemed  to  be  so.  As  bear- 
ing on  this  same  subject,  the  testimony  of  Dr.  Love  is  perti- 
nent.   He  was  asked  this  question: 

''Suppose  that  a  girl  of  sixteen  years  of  age,  has  gonor- 
rhoea, and  when  she  is  about  19,  a  skillful  physidan  performs 
an  operation  on  her,  and  he  says  that  at  that  time  she  seems 
to  be  cured,  and  then  suppose  that  when  she  is  about  21  years 
of  age,  she  marries,  and  lives  with  her  husband,  and  later  she 
has  a  pronounced  case  of  gonorrhoea.    Now  then,  assuming 
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for  the  purpose  of  this  question,  that  she  didn't  have  con- 
nection with  a  man  who  infected  her  with  gonorrhoea  after 
the  time  of  her  marriage,  would  it  be  possible  for  the  old 
gonorrhoea  to  infect  her  husband  who  lived  with  her,  and 
for  a  virulent  type  of  gonorrhoea  to  arise  between  them,  due 
to  the  gonorrhoea  or  the  case  of  gonorrhoea,  that  she  was 
operated  upon  some  two  or  three  years  before  that!" 

A,  *'Well,  to  begin  with,  I  don't  know  of  any  operation 
that  could  be  performed  on  any  individual  for  the  cure  of 
gonorrhoea,  and  in  the  second  place,  after  an  individual  has 
been  infected  with  the  gonococci,  and  has  gonorrhoea,  after  a 
time  the  tissues  of  that  individual  become  immune  to  the  at- 
tacks of  this  organism,  and  they  are  seemingly  not  suffering 
from  the  disease  at  alL  On  the  other  hand,  if  the  individual 
having  this  latent  gonorrhoea  or  chronic  gonorrhoea  as  some 
call  it,  if  they  have  any  sexual  intercourse  with  one  of  the 
opposite  sex,  the  very  organism  that  they  are  immune  against 
becomes  virulent  and  will  set  up  an  acute  gonorrhoea  in  the 
second  party,  and  this  party  then,  after  the  organism  has 
become  virulent,  the  second  party  can  again  infect  the  original 
carrier  of  the  host  with  an  acute  gonorrhoea.  That  is  a  fact 
that  has  been  proven  to  the  entire  satisfaction  of  a  great  many 
observers,  many  times." 

Q.  *'How  long  may  one  be  afflicted  with  a  dormant  or  an 
undemonstrative  case  of  gonorrhoea  after  being  seemingly 
cured  ? ' ' 

A.  '*They  may  carry  it  for  years,  in  fact,  there  are  cases 
on  record  where  there  has  been  no  infection,  no  history  of  any 
infection,  since  early  manhood  or  womanhood,  and  it  has  lain 
for  years  and  never  shows  up  until  after  marriage  and  inter- 
course with  an  innocent  individual." 

This  tends  to  explain  the  condition  of  the  plaintiff  and 
probably  that  of  defendant;  and  even  if  he  also  had  the 
disease,  she  was  not  in  a  situation  to  complain,  and  doubtless 
for  this  reason  she  did  not  insist  thereon  as  the  occasion  of 
leaving  him.     If  both  are  tainted,  neither  has  complained. 
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except  in  this  trial,  for  the  very  probable  reason  that  neither 
was  able  to  trace  the  cause  to  the  other;  though  on  the  theory 
of  the  physician,  defendant's  condition  may  have  come  as  by 
him  said  to  be  possible.  Though  Dooley  was  sorely  afSicted 
physically,  the  record,  even  if  raising  a  suspicion,  hardly 
justifies  the  suggestion  that  the  disease  is  traceable  to  him. 
The  evidence  is  in  conflict  as  to  whether  defendant  furnished 
adequate  clothing  and  support,  though  there  is  a  decided  pre- 
ponderance that  he  was  somewhat  negligent  in  this  respect. 
Their  manner  of  living  accounts  in  large  measure  for  this 
and,  in  any  event,  lapse  in  this  duty  is  only  corroborative 
evidence  in  establishing  the  ground  of  divorce  alleged.  The 
record  fails  to  establish  cruelty  on  defendant's  part  endanger- 
ing the  life  of  plaintiff,  and  this  was  essential  to  justify  the 
entry  of  a  decree.  Undoubtedly,  defendant  could  not  quite 
forget  the  situation  disclosed  by  her  letter  to  Dooley  and  his 
wooing  by  postal  cards.  He  could  not  treat  her  as  before 
and  it  was  not  his  fault.  But  neither  what  he  did  on  October 
3rd  nor  his  discontent  and  "grouchiness'*  when  they  came 
together  afterwards  justified  her  departure.  The  effect  was 
not  the  impairment  of  her  health,  but  to  furnish  her  an 
excuse  to  fly  to  the  shelter  of  the  amiable  Dooley.  And 
although  the  wife  of  another,  she  accompanied  him  at  the 
county  fairs  in  the  fall,  presenting  the  enticing  games  of 
*' Whoop-la*'  and  *' Pick-ups"  (whatever  these  may  be),  and 
sleeping  in  the  tent  with  only  a  movable  canvas  separating 
them,  though  she  testified  that  another  slept  with  him.  This 
course  is  said  to  have  been  pursued  to  save  the  sanity  of 

Dooley,  and  if  so,  furnishes  an  example  of 

8 .   DivoBCB :  de-  "^ '  '  ^ 

gctiv^  decree :  self-sacrifice  on  her  part  worthy  of  a  better 
effe^roi?Mb-  ^8'^se  and  evidencing  the  strength  of  her 
sequent  action,  attachment.  But  enough  has  been  said  to 
point  out  the  difficulty  and  to  indicate  the  cause.  Undoubtedly, 
the  defendant  as  well  as  plaintiff,  supposed  they  were 
divorced  by  the  signed  but  unrecorded  decree  which  was  set 
aside,  and  such  was  the  information  imparted  to  defendant 
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by  the  attorney  for  plaintiff.  But  it  was  inadvisedly  signed 
by  the  judge,  for  neither  party  had  resided  in  the  county 
for  a  year  previous;  and  it  may  be  that,  but  for  the  institu- 
tion of  a  suit  by  Wiley  against  Dooley  for  damages  in  con- 
sequence of  the  alleged  alienation  of  his  wife's  affections  and 
the  discovery  of  the  opinion  in  Hamilton  v.  McNeHl,  150 
Iowa  470,  the  condition  of  the  record  in  the  first  case  might 
not  have  been  investigated.  That  furnishes  no  reason,  how- 
ever, for  not  exacting  full  proof  of  the  allegations  of  the 
petition,  and  this  even  though  the  defendant  may  have 
courted  another  woman  and  showered  her  with  silly  postal 
cards.  Indeed,  the  ruling  in  Hamilton  v.  McNeill  furnishes 
good  reason  for  scrutinizing  this  record  with  care,  not  only 
because  the  law  contemplates  satisfactory  proof  of  the  statu- 
tory grounds  for  divorce,  but  also  to  obviate  the  escape  of 
anyone  who  may  have  been  instrumental  in  breaking  the 
marriage  ties  from  meeting  the  consequences  of  his  wrong- 
doing. 

The  decree  is — Reversed, 

Deemeb,  C.  J.,  Gaynob  and  Saunger,  JJ.,  concur. 


Bennett  Savings  Bank  et  al..  Appellees,  v.  W.  S.  Smith  et  al., 

Appellants. 

PABTIES:    Joinder — ^Afaker  of  Note — ^Assignee  Amumlng  Payment 

1  — ^Foreclosure.  Several  parties  who  are  bound  for  the  same  debt 
but  on  different  contracts  may  be  joined  in  the  same  suit.  So 
held  in  an  action  against  the  makers  and  endorsers  of  a  note 
and  one  who  had  assumed  its  payment.     (Sec.  3465,  Code,  1897.) 

^TENXTE:    Foreclosure — ^Assignee   Asstimlng  Payment.    An   assignee 

2  of  lands,  who  has  assumed  the  payment  of  the  mortgage  there- 
on, is  not,  in  an  action  of  foreclosure  properly  brought  in  the 
county  where  the  land  is  situated,  to  which  action  he  is  a 
party,  entitled  to  a  change  of  venue  to  the  county  of  his  resi- 
dence (Sec.  3504,  Code,  1897),  because  (a)  such  assignee  is  a 
necessary  party  to  the  action  (Sec.  3462,  Code,  1897),  and  (b) 
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such  action  to  foreclose  must  be  brought  in  the  county  where 
the  land  is  situated   (Sec.  3493,  Code,  1897). 

JtTBY:     Right  To— Waiver.    He  who  proceeds  to  trial  to  the  court 

3  without  objection  waives  his  right  to  a  jury.  (Sec.  3733,  Code, 
1897.) 

JUBY:     Equitable  Action— Injectloa  of  Law  lasatB  by  I>ef6ndant 

4  — ^Blght  to  Jury.  A  defendant  who  presents  a  law  issue  in 
an  action  properly  brought  in  equity  has  no  right  to  a  jury  trial 
thereon. 

M0BTOAGE8:     Merger — ^IntenticiL    Merger    implies    two    distinct 

5  estates  meeting  in  the  same  person  at  the  same  time.  Then, 
again,  merger  is  essentially  bottomed  on  the  matter  of  intention. 
Held,  that  the  facts  furnish  no  ground  for  the  application  of 
the  doctrine  of  merger. 

PBINGIPLE  APPLIED:  B  owned  land  and  conveyed  to  A. 
A  executed  a  note  to  B  and  secured  the  same  by  mortgage  on 
said  land.  B  assigned  the  note  and  mortgage  to  a  bank.  Later, 
B  again  became  the  owner  of  the  land  by  conveyance  from  A, 
nd  conveyed  to  S,  who  assumed  and  agreed  to  pay  said  mort- 
gage. The  bank  brought  suit  to  foreclose  against  A,  B,  and  S, 
whereupon  B  took  an  assignment  of  the  note  and  mortgage 
.  from  the  bank  and  was  substituted  as  plaintiff.  Held,  neither 
the  act  of  B  in  acquiring  title  to  the  land  from  A,  nor  the 
act  of  B  in  taking  an  assignment  of  the  note  and  mortgage  from 
the  bank,  furnish  any  ground  for  applying  the  doctrine  of  merger. 

EVIDENOE:    Estoppel — ^Laches — ^Belated      Claim — ^Assumption      of 

6  Mortgage  Debt.  Long  delay  in  making  complaint  as  to  the  cor- 
rectness of  a  contract,  while  enjoying  the  benefits  thereunder, 
may  preclude  one  from  questioning  the  correctness  of  such  con- 
tract. 

FRAUD:      Bepresentations — Statements    as    to    Value  —  Opinion. 

7  Certain  statements  held  to  be  simply  matters  of  opinion  and  to 
furnish  no  basis  for  a  charge  of  fraud. 

Appeal  from  Limi  Distticf  Court. — ^Hon.  F.   0.  Ellison, 

Judge. 

Monday,  May  17, 1915. 

RsHEARiNa  Denied  Saturday,  September  25,  1915. 
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» 

Surr  for  foreclosure  of  mortgage  resulted  in  decree  as 
prayed,  from  which  W.  A.  Smith  appeals. — Affirmed. 

J.  8.  Dewell  and  C.  0.  Boling,  for  appellant 

F.  J.  Casierline  &  Son,  for  appellees,  Wm.  Bierkamp,  Jr., 
and  the  Bennett  Savings  Bank. 

Ladd,  J. — ^William  Bierkamp,  Jr.,  was  owner  of  a  livery 
bam  and  four  lots  in  Bennett,  and  conveyed  them  to  Albert 
Bierkamp.  The  latter,  on  August  6, 1906,  executed  his  prom- 
issory note  for  $2,500,  payable  in  five  years  and  bearing  inter- 
est at  the  rate  of  6  per  cent,  per  annum,  to  William  Bier- 
kamp, Jr.,  and  to  secure  same,  a  mortgage  on  said  property. 
This  note  and  mortgage  were  assigned  to  the  Bennett  Savings 
Bank.  Subsequently  Albert  Bierkamp  conveyed  the  property 
back  to  William  Bierkamp,  Jr.,  and  the  latter,  exchanging 
it  for  Fortune  Dyke  mining  stock,  executed  a  deed  July  19, 
1909,  of  the  same  to  W.  A.  Smith,  with  usual  covenants  of 
warranty  and  containing  a  stipulation  that  ''the  second  party 
assumes  and  agrees  to  pay  a  mortgage  on  the  said  described 
property  of  $2,500  with  interest  at  6  per  cent,  from  June  15, 
1909 '\  As  the  note  and  mortgage  were  not  paid  at  maturity, 
this  suit  for  judgment  and  foreclosure  was  begun  December 
4,  1911,  the  Bierkamps  and  Smith  and  his  wife  being  made 
parties  defendant.  Thereafter  the  bank  assigned  the  cause 
of  action  to  William  Bierkamp,  Jr.,  and  he  was  substituted  as 
party  plaintiff.  Certain  motions  were  overruled,  an  answer 
filed,  a  hearing  had  on  the  merits,  and  decree  of  foreclosure 
entered  as  prayed.  Only  the  questions  raised  in  argument 
will  be  given  consideration. 

L  The  defendant  Smith  moved  that  plaintiff  be  required 
to  elect  whether  he  would  prosecute  his  cause  of  action  on  the 
note  or  on  the  assumption  of  its  payment  in  the  deed,  and  that 

upon  such  election,  the  other  cause  of  action 
joinder :  maker   be  dismissed.    The  motion  was  rightly  over- 

of  note :  as-  o      ^ 

in?5i^en?i     "^®^-      ^ec.    3465    of   the    Code    provides: 

foreclosure.        "Where  two  or  more  persons  are  bound  by 

M&tract  or  by  judgment^  decree  or  statute,  whether  jointly 
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only,  or  jointly  and  severally,  or  severally  only,  including 
the  parties  to  negotiable  paper,  common  orders  and  checks, 
and  sureties  on  the  same  or  separate  instruments,  or  by  any 
liability  growing  out  of  the  same,  the  action  thereon  may,  at 
the  plaintiff's  option,  be  brought  against  any  or  all  of  them." 
In  this  action.  Smith,  in  the  deed,  assumed  and  agreed  to  pay 
the  note  and  mortgage,  and  thereby  became  primarily  liable 
therefor,  and  the  makers  merely  sureties  for  him.  Corbett  v. 
Waterman,  11  Iowa  86;  Marble  Savings  Batik  v.  Mesarvey, 
101  Iowa  285.  This  being  so,  though  liability  arose  on 
separate  instruments,  both  might,  under  the  express  language 
of  this  section,  be  made  parties.  See  Swartley  v.  Oak  Leaf 
Creamery  Co.,  135  Iowa  573;  Darling  v,  Blazek,  142  Iowa 
355;  Bossingham  v.  Syck,  118  Iowa  192.  There  being  no 
misjoinder,  the  motion  was  rightly  overruled. 

II.  Defendant  Smith,  being  a  resident  of  Harrison 
county,  moved  for  a  change  of  venue  to  the  district  court  of 
that  county;  for  that,  as  is  said,  he  is  liable  on  a  contract, 

if  at  all,  separate  and  independent  of  the  note 

2.  Venue;  fore- 

closure :  as-        and  mortgage,  to  which  he  was  not  a  party. 

slgnee  assum-  o   o  ?  xr       ^ 

iDK  payment.  The  motion  was  overruled.  Sec.  3493  of  the 
Code  exacts  that  *'An  action  for  the  foreclosure  of  a  mortgage 
of  real  property,  or  for  the  sale  thereof  under  an  incumbrance 
or  charge,  or  to  enforce  a  mechanic's  lien  thereon,  shall  be 
brought  in  the  county  in  which  the  property  to  be  affected,  or 
some  part  thereof,  is  situated."  As  Smith  held  title  to  the 
property,  he  was  a  necessary  party  to  the  proceeding,  for  only 
by  making  him  a  party  could  his  equity  of  redemption  be  cut 
off.  Porter  v.  KHgore,  32  Iowa  379 ;  Tucker  v.  Silver,  9  Iowa 
261.  See  cases  collected  in  9  Ency.  P.  &  P.  305.  As  suit  must 
have  been  brought  in  Cedar  county  and  Smith  was  a  necessary 
party,  his  motion  for  change  of  venue  was  rightly  overruled. 
This  conclusion  was  not  obviated  by  any  offer  on  his  part  to 
reconvey  the  land,  for  neither  the  bank  nor  Bierkamp  was 
under  any  obligation  to  accept  a  conveyance  in  satisfaction  of 
the  indebtedness. 


Sept.  1915]      Bennett  Sav.  Bank  v.  Smith.  409 

III.  Bnt  it  is  argaed  that  Smith  was  entitled  to  a  jury 
trial  of  the  issues  involving  his  personal  liability  for  the  debt 
In  the  first  place^  he  proceeded  to  trial  to  the  court  and 
3  J  •  ri  ht  thereby  impliedly  waived  a  jury,  if  he  had  a 
to :  Waiver.  right  thereto.  McOuire  v,  Kemp,  3  G.  Greene 
219 ;  Hawkins  v.  Rice,  40  Iowa  435.  In  the  second  place,  the 
cause  was  properly  on  the  equitable  side  of  the  calendar,  and 

the  interposition  of  a  defense  at  law  was  not 

4.  Jury:  equl-  *         ,  «  ,      ■■  .•■ 

table  action :      ground  f or  the  transfer  to  the  law  side,  even 

Injection  of  ®  ' 

d*7enSm?:  ^^     ^^  ^^^^  *  motion  had  been  made,  nor  was  there 
right  to  Jury,     error  in  exacting  its  trial  to  the  court  without 
the  intervention  of  a  jury.    Evans  v.  McConnell,  99  Iowa  326 ; 
Eller  V.  Newell,  159  Iowa  711. 

rV.  From  the  statement  of  facts,  it  will  be  recalled  that 
William  Bierkamp,  Jr.,  conveyed  the  land  to  his  brother 
Albert,  and  the  latter  executed  back  to  William  the  note  and 

mortgage  sued  on,  which  William  assigned  to 
merger:  inten-    the  bank.    Subsequently,  Albert  conveyed  tlie 

land  back  to  William,  and  he  to  Smith.  It  is 
now  contended  that  when  William  acquired  the  cause  of  action 
by  assignment  from  the  bank,  this  assignment  operated  to 
satisfy  the  mortgage  under  the  doctrine  of  merger.  It  did  not 
purport  to  be  his  debt  and  he  did  not  hold  the  legal  title  to  the 
land.  Moreover,  it  appears  there  was  no  design  to  satisfy  the 
debt  or  discharge  the  incumbrance,  but  on  the  contrary,  the 
assignment  was  for  the  express  purpose  of  transferring  the 
cause  of  action  to  William  Bierkamp,  Jr.,  to  enable  him  to 
enforce  the  claim.  In  these  circumstances,  there  is  no  room 
for  the  inference  that  there  was  a  merger.  But  it  is  said  that, 
upon  the  conveyance  of  Albert  to  William,  this  happened. 
Such  a  result  was  obviated  by  the  bona  fide  ownership  of  the 
security  by  the  bank.  It  was  not  a  case  of  ownership  of  the 
hypothecated  property  and  the  debt  merging  in  one  person,  as 
in  Byington  v.  Fountain,  61  Iowa  512,  and  Fouche  v.  Delk,  83 
Iowa  297.    There  was  no  merger. 
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Y.  The  exchange  waa  made  through  one  Townsend  as 
agent.    He  was  acting  under  written  instruc- 

0.   EviDBNCE:es-       ,.  «  «     -xi,     •       j*  •  i?    ti  ^ 

toppei :  laches :    tions  from  Smith  in  disposing  of  Fortune 

belated  claim : 

aMumption  of     Dyke  mining  stock.    On  May  12,  1909,  Town- 
mortgage  debt        "^  ®  ^77 

send  wrote  Smith,  saying: 

"The  livery  and  feed  bam  being  incumbered  is  not  what 
I  would  call  gilt-edged  by  any  means,  but  I  do  believe  that  it 
will  deal  for  a  good  automobile  and  maybe  two  of  them,  and 
do  it  a  whole  lot  quicker  than  the  mining  stock  will  go.  My 
idea  is  that  an  offer  of  say  16,000  shares  of  common  or  8,000 
shares  of  the  preferred  and  get  the  equity,  then  to  pound  the 
equity  for  automobiles  or  some  cheap  land.  This  party  says 
that  the  property  was  appraised  by  the  directors  of  the  local 
bank  in  Bennett  and  they  loaned  $2,500.00  on  it,  or  half  the 
appraised  value.  If  you  say  so,  I  will  offer  him  the  stock  as 
above  for  the  bam.  * ' 

On  the  back  of  the  letter  Smith  endorsed  his  instruc- 
tions: **Tou  can  make  offer  4,000  preferred  and  16,000  com- 
mon, making  20,000  in  all." 

With  Townsend's  letter  was  enclosed  typewritten  circu- 
lar from  Bierkamp,  in  words  in  part : 

"A  livery,  feed  and  sales  bam,  located  centrally  and  on 
the  main  street,  covers  four  lots  100  by  140  feet.  Lots  alone 
worth  $3,200.00  or  $4,000.00.  Bams,  feed  yard,  office,  high 
fence,  all  new,  and  cost  $3,000.00  to  $3,500.00  to  build.  Only 
bam  of  its  kind  in  town  and  would  be  a  money-maker  for 
hustler,  as  Bennett  is  located  on  a  branch,  railroad  with  only 
two  i)assenger  trains  daily.  Property  ought  to  rent  easily 
for  $40.00  or  $50.00  per  month.  The  local  bank  has  a  $2,500 
loan  on  it  at  6  per  cent,  equity  $.3,500.00  if  taken  soon. 
$2,500.00  insurance.  * ' 

Townsend  testified  that  he  accepted  these  representations 
without  examining  the  property,  that  he  received  the  deed 
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to  Smith  of  the  Bennett  lots  and  forwarded  it  with  the 
abstract  to  him  for  examination  before  the  deal  was  closed^ 
and  that  he  recalled  no  complaint  from  Smith  with  referejice 
thereto,  and  that  there  was  nothing  said,  in  making  the 
exchange,  about  Smith's  assuming  or  paying  the  mortgage. 
Smith's  testimony  limits  Townsend's  agency  to  exchanging 
for  property  unincumbered,  and  he  says  that  it  was  not 
represented  that  he  was  to  pay  the  mortgage,  that  he  has  no 
recollection  of  ever  having  seen  the  deed  until  receiving  it 
from  the  bank  in  September,  1912;  that  he  relied  on  Bier- 
kamp  's  circular  letter  and  that  he  never  examined  the  abstract. 
The  property  at  that  time  was  worth  about  $2,000.  As  seen, 
the  date  of  the  deed  was  July  19,  1909,  and  September  9th 
following,  the  cashier  of  the  bank  wrote  Smith  for  the  papers 
''belonging  with  the  loan"  on  the  livery  stable,  advising  that 
the  interest  was  due,  and  if  not  sent,  another  abstract  would 
be  procured  and  expense  thereof  added  to  the  mortgage. 
Smith  responded,  on  September  10th : 

*'I  am  in  receipt  of  yours  of  the  9th  and  in  reply  will  say, 
this  is  the  first  communication  that  I  have  received,  and  will 
send  all  of  the  papers  to  you  including  the  deed  and  check  for 
$30.00  to  help  pay  on  interest  and  expenses  of  insurance,  and 
I  wish  you  to  rent  the  property  if  it  is  not  rented.  Keep  the 
rents  and  keep  up  the  insurance  and  do  what  you  think  is  for 
the  best,  and  I  wish  you  would  tell  me  about  what  the  prop- 
erty is  worth,  if  anything  above  the  incumbrance  of  $2,500.00. 
I  just  found  your  other  letter  mixed  up  with  the  papers  that 
was  sent  to  me.  I  will  close,  hoping  to  hear  from  you,  I 
remain. '* 

The  cashier  acknowledged  receipt  of  enclosures  Septem- 
ber 13th,  and  omitting  same  said : 

^'The  bam  is  renting  for  $15.00  per  month  and  to  a  good 
tenant,  who  will  continue  to  occupy  it.  Please  advise  me 
from  what  date  you  are  to  receive  the  rent?    No  doubt  you 
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are  to  have  the  rent  for  some  time  back.  Relative  to  the  value 
of  the  bam.  It  is  a  little  hard  for  me  to  say  just  what  it  is 
worth.  I  should  think  some  little  over  and  above  the  mort- 
gage, however.  I  will  try  to  look  after  the  property  for  you 
in  a  manner  that  will  be  satisfactory  to  you,  and  you  may 
write  me  freely  as  to  anything  you  might  wish  done. 

**  Yours  very  truly, 

''E.  P.  Wingert,  Cashier. 
"I  presume  you  want  me  to  have  the  deed  from  B.,  Jr., 
to  you  recorded.    Please  advise.'* 

Smith  replied  September  17, 1909,  as  follows : 

*' Yours  of  13th  at  hand  in  regards  to  rent  The  rent 
belongs  to  me  from  the  time  I  commenced  paying  interest  on 
the  loan.  Hold  all  rents  to  pay  interest  and  taxes  and  insur- 
ance and  anything  that  you  lack  to  do  this  make  draft  through 
State  Savings  Bank,  Mo.  Valley.  Thanking  you  for  tending 
to  this  business.    Have  the  deed  recorded  in  my  name.'* 

Smith  continued  in  possession  of  the  premises  through 
tenants  until  July  19,  1911,  when  he  wrote  {hat  **If  don't 
get  a  chance  to  sell  it  I  shall  let  the  mortgage  take  it."  He 
testified  that  he  did  not  know,  until  about  this  time,  that  the 
deed  contained  the  assumption  clause ;  but  he  had  accepted  it 
when  tendered  in  compliance  with  the  conditions  of  the  agree- 
ment to  exchange  properties,  had  mailed  the  same  to  his  agent 
and  directed  him  to  have  it  recorded.  In  these  circumstances, 
the  language  of  the  deed  must  prevail.    Nor  do  we  think  the 

record  such  as  to  warrant  the  inference  that 

^'  Sitations?'^    he  was  deceived  into  the  exchange  of  proper- 

to^vahfe:*  **     ties  with  Bicrkamp.    Shortly  after  the  deal, 

he  inquired  of  his  agent  at  Bennett  "what  the 
property  is  worth,  if  anything  above  the  incumbrance  of 
$2,500.00,"  and  was  answered,  **Some  little  over  and  above 
the  mortgage."  With  this  information,  he  caused  the  deed 
to  be  recorded  and  enjoyed  the  possession  and  use  of  the  prop- 
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erty  about  two  years  without  complaint,  and  until  foreclosure 
proceedings  were  threatened.  Moreover,  the  circular  on  which 
Smith  claims  to  have  relied  is  not  shown  to  have  been  untrue 
in  any  particular  except  the  value  of  the  property,  and  this, 
under  the  circumstances  disclosed,  was  a  mere  expression  of 
opinion.  Nothing  in  the  communications  of  Bierkamp  which 
were  mailed  from  Denver,  Colo.,  indicated  any  claim  on  his 
part  of  special  knowledge  concerning  the  property  or  tended 
to  deter  the  fullest  investigation  by  Smith,  nor  was  there  any 
evidence  tending  to  show  that  he  was  aware  that  neither  Smith 
nor  his  agent  knew  the  value  of  the  property.  In  other  words, 
there  is  nothing  in  the  record  to  justify  construing  what  was 
said  as  representation  of  fact  as  distinguished  from  a  mere 
opinion.  Hetla/nd  v.  Bilstad,  140  Iowa  411.  Moreover,  Smith 
exchanged  mining  stock  which  proved  worthless,  and  with  no 
estimated  value, — ^a  part  of  that  he  was  exploiting  through 
Townsend, — and,  as  clearly  appears  from  the  latter 's  letters, 
with  the  notion  of  taking  chances  of  getting  something  out  of 
it  easier  than  from  stock.  We  are  satisfied  that  no  fraud  was 
perpetrated,  and  that  the  decree  should  be  and  it  is — Affirmed, 

Deemer,  C.  J.,  Gatnob  and  Salinger,  JJ.,  concur. 


0.  K.  Bbunsvold,  Appellee,  v.  K.  C.  Medgobden,  Appellant. 

EXCHANGE  OF  PBOPEBTY:  Payment  In  Second-Hand  Property — 
Partial  Default^— Measure  of  Damages.  He  who  buys  property 
at  an  agreed  price  and  agrees  to  pay  for  it  in  certain  identified 
second-hand  property,  invoiced  at  wholesale  cost,  and  fails  to 
reserve  the  right  to  make  up  any  deficiency  in  other  similar 
second-hand  property,  must,  under  an  agreement  implied  by 
law,  in  case  said  second-hand  property  fails  to  invoice  to  the 
agreed  purchase  price,  make  up  the  deficiency  by  paying  a  dollar 
in  cash  for  each  dollar  of  deficiency,  and  not  an  amount  equal 
to  the  actual  money  value  of  the  second-hand  property  of  which 
there  was  a  deficiency. 

PEINCIPLE  APPLIED:     A  contract  provided:     ''I  agree  to 
convey   the   following  lands,    .    .    .    Consideration   of  land  to 
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be  $9,600,  and  agree  to  take  in  payment  therefor  the  stock  of 
merchandise  .  .  .  situated  on  (certain  named  lot)  in  Ells- 
worth, Minn.,  ...  at  wholesale  cost  mark.  Should  said 
stock  not  amount  to  $0,600,  I  agree  to  take  groceries  in  an 
amount  to  make  up  $0,600,  situated  (in  a  certain  building)  in 
Waseca,  Minn.,  at  wholesale  cost.  In  no  case  shall  I  be  obli- 
gated to  receive  more  than  $9,600  in  stock." 

The  combined  wholesale-cost-mark  invoice  of  both  stocks, 
which  was  delivered,  fell  $1,0S4  short  of  $0,600.  There  was  evi- 
dence that  the  wholesale  cost  of  second-hand  goods  of  the  kind  in 
question  was  30  per  cent,  above  the  actual  money  value,  but  held, 
the  70  per  cent,  was  not  the  proper  measure  of  damages. 

Appeal  from  Winnebago  District  Court. — ^Hon.  J.  J.  Glabk, 

Judge. 

Monday,  June  21, 1915. 

Rehearinq  Denied  Satubday,  September  25,  1915. 

Action  at  law  to  recover  the  balance  of  the  purchase  price 
of  a  tract  of  land  sold  or  exchanged  by  plaintiff  to  the  de- 
fendant for  certain  stocks  of  merchandise.  There  was  a  trial 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  defendant  appeals. — Affirmed, 

Oordon  &  OsmundsoUj  for  appellant. 

JT.  H.  Borland,  for  appellee. 

Deemeb,  C.  J.— The  parties  hereto,  on  July  12,  1912, 
entered  into  a  written  contract  for  an  exchange  of  properties, 
from  which  we  extract  the  following: 

''This  agreement  entered  into  by  and  between  O.  K. 
Brunsvold  of  Kensett,  Worth.  County,  Iowa,  party  of  the  first 
part,  and  E.  C.  Medgorden  of  Lake  Mills,  Winnebago  County, 
Iowa,  party  of  the  second  part,  to  wit: 

*'The  party  of  the  first  part  agrees  to  convey  by  warranty 
deed  clear  of  encumbrance  the  following  described  land :  The 
south  half  (S.  %)  and  the  northwest  quarter  (N.  W.  y^)  Sec- 
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tion  eleven  (11),  Township  one  hundred  and  thirty-eight 
(138),  range  seventy-two  (72),  Kidder  Co.,  N.  Dak.,  contain- 
ing 480  acres,  more  or  less,  according  to  U.  S.  Govt.  Survey. 
Consideration  of  land  to  be  nine  thousand  six  hundred  dollars 
($9,600)  and  hereby  agree  to  take  in  payment  therefor  the 
stock  of  merchandise  consisting  of  Dry  Goods,  Shoes,  Notions, 
Groceries,  Clothing,  Ladies'  Furnishings,  etc.,  together  with 
fixtures  and  particular  items  of  which  are  listed  and  here- 
with attached  making  a  part  of  this  agreement,  said  stock  and. 
fixtures  located  in  the  building  situated  on  Lot  12,  Block  7, 
village  of  Ellsworth,  Minn.,  merchandise  to  be  taken  at  whole- 
sale cost  mark  as  are.  Should  the  said  stock  and  fixtures  not 
amount  to  the  $9,600,  the  party  of  the  first  part  hereby  agrees 
to  take  groceries  in  amount  to  make  up  the  $9,600 ;  said  gro- 
ceries now  located  in  the  A.  Grapp  building,  Waseca,  Minn. ; 
said  groceries  to  be  taken  at  wholesale  cost  at  Waseca,  Minn., 
total  of  stock  not  to  exceed  $9,600,  and  further  agrees  to  fur- 
nish abstract  of  aforesaid  land  showing  good  marketable 
title.'' 

Pursuant  to  the  contract,  plaintiff  conveyed  his  land  to 
defendant,  and  defendant  transferred  the  Ellsworth  stock 
with  fixtures  to  the  plaintiff,  the  invoice  price  for  the  same 
being  $8,174.09.  The  Waseca  stock  was  also  sent  to  plaintiff 
and  it  invoiced  $369.98,  leaving  a  balance  still  due  plaintiff, 
either  in  stock  or  money,  of  $1,054.93.  Plaintiff  alleged  that 
the  Waseca  stock  which  was  shipped  to  him  was  old,  unsalable, 
wormy,  and  unfit  for  food ;  that  the  goods  were  warranted  and 
represented  by  defendant  to  be  fresh,  staple,  and  salable; 
and  he  (plaintiff)  refused  to  receive  the  same  and  notified 
defendant  thereof,  and  that  the  goods  were  at  Ellsworth, 
Minnesota,  subject  to  defendant's  order;  and  he  asked  judg- 
ment for  the  difference  between  the  contract  price  of  his 
land,  to  wit,  $9,600,  and  the  invoice  value  of  the  Ellsworth 
stock,  to  wit,  $8,179,  or  $1,420.91,  and  in  addition  thereto, 
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the  amount  of  freight  paid  on  the  Waseca  stock,  to  wit, 
$23.47. 

Defendant  denied  that  he  warranted  the  Waseca  stock, 
and  alleged  delivery  thereof  to  the  plaintiff  as  agreed.  He 
also  averred,  **That  after  the  time  he  shipped  said  groceries 
from  Waseca,  Minnesota,  to  plaintiff  at  Ellsworth,  Minnesota, 
upon  finding  the  said  groceries  did  not  supply  the  deficiency 
between  the  price  of  the  land  and  the  invoice  price  of  the 
stock  at  Ellsworth,  Minnesota,  it  was  afterwards,  to  wit, 
on  or  about  the  4th  of  October,  1912,  orally  agreed  between 
the  parties,  to  wit,  the  plaintiff  and  the  defendant,  that  the 
defendant  should  have  further  time  to  supply  the  deficiency 
from  other  stock  which  the  defendant  could  furnish  the  same 
from  some  other  stock  of  goods.  That  said  agreement  was  in 
modification  of  the  original  contract  of  which  Exhibit  'A'  is  a 
copy,*  that  in  said  oral  agreement  no  specific  time  was  set 
in  which  defendant  should  furnish  the  balance  of  said  stock, 
but  defendant  avers  that  he  has  in  good  faith  and  in  com- 
pliance with  said  oral  agreement  been  trying  to  procure  the 
balance  of  the  goods  promised  to  the  plaintiff,  but  had  not 
had  reasonable  time  before  the  commencement  of  this  action 
in  which  to  do  so;  that  the  plaintiff  has  made  no  demand 
upon  the  defendant  to  furnish  the  balance  of  said  stock  before 
any  specific  time  and  before  the  commencement  of  this  action, 
and  avers  that  this  action  is  prematurely  brought.  Defend- 
ant further  states  that  in  making  the  contract  of  which  Ex- 
hibit 'A'  is  a  copy,  the  land  in  North  Dakota  was  valued  at 
$9,600  in  consideration  of  that  price  for  the  full  value  of 
same ;  the  stock  to  be  in  general  of  the  same  kind  and  quality 
as  the  stock  at  Ellsworth,  Minnesota ;  that  second-hand  stocks 
of  goods  are  not  worth  to  exceed  70  per  cent,  of  the  cost 
price,  and  the  money  value  of  the  amount  of  goods  required 
under  said  contract  to  supply  the  deficiency  between  the 
goods  already  transferred  and  tendered  to  plaintiff,  and  said 
$9,600,  would  be  less  than  $750.  That  if  said  sum  of  $23.47 
or  any  other  payment  was  made  to  said  Chicago,  Bock  Island 
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&  Pacific  Ry.  Co.  it  was  made  voluntarily  by  thje  plaintiff  and 
not  at  the  instance  and  request  of  the  defendant." 

The  trial  court  submitted  to  the  jury 
pboi^tt":  pay.  the  issucs  made  by  the  pleadings  and  also 
tondproi^rtyl'  gave  the  following  with  reference  to  the 
i^^ure  ot^   '  damages  to  be  awarded  plaintiff  in  the  event 

they  found  for  him : 

"You  are  instructed  that  unless  you  find  the  defendant 
has  proved  his  affirmative  defense  aforesaid,  and  further 
find  that  defendant  is  not  entitled  to  credit  for  the  groceries 
shipped  from  Waseca  to  Ellsworth,  invoiced  at  $365.98,  you 
must  find  for  the  plaintiff  for  the  full  amount  of  the  dif- 
ference of  $1,420.91  between  the  price  of  the  land  and  the 
Ellsworth  stock,  as  claimed,  with  six  per  cent,  interest  thereon 
from  August  13,  1912 ;  and  if  you  find  the  defendant  has  not 
established  his  affirmative  defense,  but  that  he  is  entitled  to 
the  credit  of  said  $365.98,  you  will  deduct  that  sum  from 
the  $1,420.91  and  find  for  the  plaintiff  for  the  balance  with 
interest  thereon  from  August  13,  1912.  If  you  find  the  de- 
fendant entitled  to  said  credit  of  $365.98,  and  that  he  has 
established  by  the  evidence  as  hereinafter  stated,  his  affirma- 
tive defense,  your  verdict  must  be  for  the  defendant.  If  you 
find  the  plaintiff  entitled  to  recover  the  entire  amount  of 
$1,420.91,  you  will  also  add  to  this  sum  the  amount  of  freight 
paid  by  him,  which  was  $23.47,  and  include  the  entire  sum  in 
the  verdict,  but  if  you  find  the  defendant  entitled  to  credit 
of  $365.98  for  the  shipment  of  goods  from  Waseca,  and  that 
the  plaintiff  was  not  justified  in  refusing  the  acceptance 
thereof,  he  cannot  recover  anything  for  the  freight  paid  by 
him  thereon. 

''With  regard  to  the  shipment  of  groceries  of  $365.98 
from  Waseca  to  Ellsworth,  in  order  to  prevent  a  credit  for 
the  full  amount  thereof  upon  the  plaintiff's  claim,  the  burden 
of  proof  is  upon  him  and  he  must  prove  by  the  preponder- 
ance or  greater  weight  of  evidence  before  you,  that  the  amount 

Vol.  171  lA.— 27 
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worth  stock,  it  is  manifest  that  defendant  could  not  flubsti- 
tute  any  other  stock  or  any  other  goods  in  place  of  the  Waseca 
stock,  and  plaintiff  could  not  go  upon  the  open  market  and 
purchase  any  such  goods,  even  were  he  disposed  to  do  so. 
In  these  circumstances,  it  is  clear  to  us  that  defendant  must 
make  up  the  difference  in  cash,  just  as  if  he  had  expressly 
promised  to  pay  the  difference  in  cask  If  he  had  expressly 
agreed  to  the  latter,  there  would  be  no  doubt  as  to  the  rule 
of  damages.  It  is  true  that  part  at  least  of  the  purchase 
price  was  to  be  paid  in  goods  and  the  parties  may  have 
thought  that  the  goods  would  invoice  to  the  fuU  amount  of 
the  purchase  price  of  the  land;  but,  as  already  said,  if  they 
Jiid  not  so  invoice,  there  was  an  implied  promise  to  pay  the 
balance  in  cash,  for  there  were  no  other  goods  of  like  char- 
acter which  defendant  could  substitute,  and  the  measure  of 
damages  is  not  the  value  of  goods  of  like  character  which 
plaintiff  did  not  agree  to  take,  but  the  difference  between  the 
invoiced  price  of  the  goods  and  the  value  fixed  upon  the  land. 

It  must  be  admitted  that  there  is  a  decided  conflict  in 
the  cases  on  this  main  proposition,  and  it  is  doubtless  true 
that  if  defendant  had  delivered  no  part  of  the  stock  called 
for  by  the  contract,  plaintiff's  recovery  would  have  been 
limited  to  the  value  of  the  stocks  and  fixtures  which  defend- 
ant promised  to  give  in  exchange  for  the  land.  In  the  ab- 
sence of  any  evidence,  it  would  be  presumed,  of  course,  that 
the  stocks  were  worth  the  estimated  price,  subject,  however, 
to  proof  that  they  were  of  much  less  value,  the  agreed  value 
being  treated  as  prima-f  acie  evidence  of  true  value.  See  Fagtm 
V,  Hook,  supra;  Norton  v.  Hinecker,  137  Iowa  750.  See  same 
case  fully  annotated  in  15  Am.  Ann.  Cases,  p.  474,  also  Pier- 
son  V.  Spaulding,  27  N.  W.  (Mich.)  865. 

Here  the  parties  contemplated  a  payment  for  the  land 
by  the  delivery  of  specified  goods,  and  the  goods,  so  specified, 
according  to  the  verdict  of  the  jury,  were  delivered,  leaving 
part  of  the  purchase  price  unpaid.  Defendant  insists  that 
he  is  liable  only  for  a  shortage  in  the  goods,  and  that  plain- 


Sept  1915]  Beunsvold  v.  Medgorden.  421 

tiff's  recovery  should  be  limited  to  the  actual  value  of  the 
goods  had  there  been  no  shortage,  while  plaintiff  insists  that 
he  was  not  bound  to  take  any  goods  save  those  specified,  and 
that  if  these  did  not  amount  to  the  price  fixed  for  his  land, 
he  is  entitled  to  the  difference  in  cash.  We  are  constrained 
to  agree  with  plaintiff  in  his  contention.  True,  he  agreed  to 
accept  certain  stocks  of  goods  in  payment  for  the  land  con- 
veyed, the  land  having  a  fixed  value  and  the  goods  and  mer- 
chandise having,  for  trading  purposes,  a  determinative  value, 
but  he  did  not  agree  to  take  any  balance  that  might  remain 
in  goods  of  like  quality  or  value;  and  the  necessary  infer- 
ence is  that,  if  there  was  any  balance,  it  should  be  paid  in 
cash.  In  order  to  safeguard  himself,  he  promised  that  he 
was  not  to  take  more  than  $9,600  in  value  from  the  stocks 
of  goods. 

After  all  is  said,  the  question  narrows  itself  down  to 
the  proper  construction  of  the  contract.  If  the  entire  con- 
sideration was  to  be  paid  in  property,  and  defendant  could 
have  fulfilled  his  promise  by  the  delivery  of  specific  property, 
doubtless  the  measure  of  plaintiff's  recovery  would  be  the 
value  of  that  property,  rather  than  the  estimate  put  upon  it 
for  the  purpose  of  exchange.  But  as  defendant  could  not 
comply  with  the  terms  of  his  agreement  without  delivering 
specific  property  to  the  full  amount  of  the  exchange  price, 
and  could  not  substitute  other  property,  he  must  be  held  liable 
for  the  difference  in  the  exchange  prices;  and  this  was  the 
measure  of  damages  fixed  by  the  trial  court.  We  have  been 
cited  to  no  case  precisely  in  point,  and  have  not  found  any 
which  seem  to  exactly  fit  the  case.  The  proposition  is  largely 
one  of  first  impression,  and  we  are  satisfied  that;  for  the 
reasons  indicated,  the  trial  court  announced  the  correct  rule. 
The  judgment  must,  therefore,  be  and  it  is — Affirmed. 

liADD,  Qaynob  and  Saungeb^  JJ.,  concur. 
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John  R.  Pudge  et  al.,  Appellants,  v.  B.  W.  Eelley, 

Appellee. 

EVLDENOE:     << Parol  Evidence"   Bule— Contracts  Partly  Written, 

1  Partly  Oral — When  Oral  Part  Provable — ^Warranty.  A  contract 
may  be  partly  in  writing  and  partly  in  parol.  If  the  parol  part 
is  concerning  a  matter  not  covered  by  the  writing,  then,  the 
written  and  parol  parts  being  harmonious,  the  parol  part  may 
be  shown  along  with  the  written.  Held,  an  oral  warranty  might 
be  shown  along  with  the  written  part  of  the  contract. 

EVIDENCE:     <' Parol    Evidence"    Bnle— Written    Warranty    Foie- 

2  closing  Oral  Warranty — When  Bule  Inapplicable.  Assuming  the 
the  rule  that  a  written  warranty  forecloses  farther  inquiry  as  to 
warranties,  yet  the  rule  does  not  apply  when  the  written  war- 
ranty was  inserted  by  accident,  gratuitously,  not  as  a  part  of 
the  real  transaction,  and  without  consideration. 

PBINCIPLE  APPLIED:  Plaintiff  le^ed  certain  premises  of 
defendant,  and,  as  a  part  of  the  deal,  purchased  the  defendant's 
dairy,  including  cows,  hay,  corn,  a  silo  and  other  produce,  at  a 
certain  agreed  price.  A  written  contract  was  executed  accord- 
ingly. Later,  when  plaintiff  paid  a  part  of  the  consideration  and 
executed  his  notes  for  the  balance,  he  was  given  by  defendant 
a  lease  of  the  premises  and  a  bill  of  sale,  in  the  ordinary  printed 
form,  the  latter  containing  the  following  printed  clause,  to  wit: 
''I  hereby  warrant  the  title  of  said  property  ani  that  it  is 
free  from  any  incumbrance  or  liens."  No  talk  was  ever  had  by 
the  partie&u  concerning  such  a  warranty,  and  no  consideration 
passed  by  reason  thereof.  Held,  such  written  warranty  was  no 
obstacle  to  plaintiff's  showing  an  oral  warranty  by  defendant 
that  all  the  cows  were  with  calf. 

APPEAL  AND  EBBOB:    Appeal— Notice  of — Sufficiency— -Error  in 

3  Date  of  Judgment.  A  notice  of  appeal  sufficiently  describing  the 
judgment  appealed  from  is  sufficient,  even  though  containing  an 
error  as  to  the  date  of  such  judgment. 

Appeal  from  Polk  District  Court. — Hon.  Lawrence  DeObafF; 

Judge. 

Saturday,  April  10,  1915. 

Rehearing  Denied  Saturday,  September  25, 1915. 
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Action  for  damages  consequent  upon  alleged  false  repre- 
sentations and  breach  of  warranty.  The  allegations  of  the 
petition  were  put  in  issue  and  a  counterclaim  interposed. 
Jury  was  waived  and  on  trial,  the  petition  was  dismissed  and 
judgment  entered  on  the  counterclaim.  The  plaintifih  appeal. 
— Reversed. 

Oraham  &  Oraham,  for  appellants. 

MiUer  &  WaUingford  and  Oliver  H.  MUler,  for  ap- 
pellee. 

Ladd,  J. — ^I.  The  defendant  was  operating  a  dairy  in  Des 
Moines  and  entered  into  a  written  contract  with  plaintiff 
John  R.  Fudge,  under  which  he  agreed  to  sell  21  cows  and 

other  property.    According  to  Fudge,  def end- 

*'  ^aroi'evi-         ^^^  ^aid  he  would  guarantee  all  of  the  cows 

contnicto^^'      to  be  with  calf  and  the  purchase  was  made 

partly  oral  :^"'    in  reliance  thereon.    Only  five  proved  so  to 

proTabie:  be  and,  as  the  matter  of  warranty  was  not 

warranty.  ,     ,  .       ,  .... 

touched  in  the  contract,  extrinsic  evidence  was 
admissible  to  establish  the  same  as  resting  in  parol.  Fawkner 
V.  Smith  Wall  Paper  Co,,  88  Iowa  169;  Lake  Manawa  Ry. 
Co,  V.  Squire,  89  Iowa  576.  This  is  on  the  theory  that,  the 
contract  resting  partly  in  writing  and  partly  in  parol,  the 
latter,  being  in  no  wise  inconsistent  with  former,  might  be 
shown. 

The  defendant  denied  making  the  oral  warranty,  but 
testified  to  having  told  Fudge  that  all  the  cows  had  been 
bred.    The  trial  court  found  that  defendant  had  warranted 

the  cows  to  be  with  calf,  as  alleged,  but  held 

^'  ^rTevi-         that,  as  the  bill  of  sale  subsequently  delivered 

wrmen'war-      contained  the  clause,  '^I  hereby  warrant  the 

In]?  orar^r-"'    title  of  Said  property  and  that  it  is  free  from 

rule  inappli-       any  incumbrance  or  liens,"  the  alleged  oral 

cable  "^  ,  >  o 

warranty  might  not  be  proven.  Such  written 
warranty  of  title  was  not  in  pursuance  of  any  talk  or  under- 
standing between  the  parties  and  was  merely  a  part  of  the 
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printed  form  of  a  blank  bill  of  sale  used,  and  the  bill  of 
sale  was  turned  over,  with  a  lease  of  the  premises,  on  pay- 
ment of  a  part  of  the  purchase  price  in  money  and  the  execu- 
tion  of  a  note  and  chattel  mortgage  securing  it  for  the 
balance.  No  additional  consideration  passed,  owing  to  the 
insertion  of  the  written  warranty.  On  the  contrary,  the 
price  paid  was  that  which  the  parties  had  agreed  upon  in 
the  preliminary  written  agreement,  and  we  are  of  opinion 
that  the  oral  warranty,  if  made,  was  binding,  and  that  the 
insertion  of  the  written  warranty  of  title  in  the  bill  of  sale 
added  nothing  to  the  preliminary  contract,  as  (a)  in  any 
event  defendant  was  bound  to  pass  a  good  title,  and  (b) 
such  written  warranty  was  without  consideration.  Valerius 
V,  Hockspiere,  87  Iowa  332;  Atdtman  &  Co,  v.  Kennedy, 
23  N.  W.  (Minn.)  528. 

Having  found  that  there  was  a  warranty,  the  court 
should  have  assessed  the  damages  consequent  upon  the  breach 
thereof.  The  facts  of  the  case  do  not  bring  it  within  the 
rule  of  the  decisions  cited  by  appellee.  See  Western  Electric 
Co.  v.  Baerthel,  127  Iowa  467  j  Four  Traction  Auto  Co.  v. 
Humi,  156  Iowa  725. 

II.  Judgment  was  entered  October  15,  1913.  Appeal 
was  perfected  therefrom  and  then  dismissed,  and  thereafter 
plaintiffs  moved  for  new  trial  on  the  ground  of  newly  dis- 
covered evidence.    This  motion  was  overruled 

8.  Appeal  and  ,  ,  .     .«. 

*ea?"  not?'  April  4,  1914,  and  three  days  later,  plaintiffs 
error"£*^date^  *  caused  uotice  of  appeal  to  be  served,  reciting 
of  Judgment.      ^jj^^.  ^y^^y  '^heiye  appealed  from  the  judgment 

of  the  district  court  aforesaid  rendered  against  them  in  the 
above  entitled  cause  on  the  4th  day  of  April,  A.  D.  1914.*' 
This  error  in  the  date  was  not  material,  as  the  judgment  was 
sufficiently  described  without  it.  Kennedy  v.  Rosier,  71  Iowa 
671 ;  Parker  v.  Assn,,  108  Iowa  117. — Reversed. 

Deemer^  C.  J.,  Qaynor  and  Salinger,  JJ.,  concur. 
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Benjamin  C.  Johnson  et  al..  Administrators,  etc.,  Appellees, 
V.  Hawkeye  Commercul  Men^s  Association,  Appellant. 

INBUBANCE:    Accident  Insiiraace— Kon-Liabmty  ''When  VloUtmg 

1  Law" — Trespass.  The  provision  of  an  accident  insurance  policy, 
to  the  effect  that  the  insurer  shall  not  be  liable  if  the  insured  is 
injured  or  killed  "when  violating  the  law,"  is  not  violated  by 
the  insured  passing  over  a  fence  upon  a  railroad  track  at  a  point 
in  the  fence  used  daily  by  the  public  for  many  years. 

INBUBANCE:    Injured  <<Wlien  Violating  tbe  Law"— Criminal  Act 

2  or  Treq^ass  Only.  Whether  a  violation  of  law  within  the  mean- 
ing of  a  policy  of  insurance  providing  for  non-liability  in  case 
the  insured  is  killed  or  injured  ''when  violating  the  law"  must 
be  criminal  or  may  be  a  mere  naked  trespass  to  which  no  crim- 
inal consequences  attach,  quaere, 

INSURANCE:    Policy     Payable     TlirongVi     Assessmenta— Bemedy 

3  Ayallable.  An  action  in  equity  is  the  only  available  remedy 
to  enforce  the  payment  of  a  policy  of  insurance  payable  through 
assessments. 

APPEAL  AND  EBBOB:    Appeal  for  Delay  Only— Taxation  of  Pen- 

4  alty.  An  appeal  manifestly  taken  in  order  to  delay  payment  of 
the  judgment  will  be  penalized  by  an  award  of  damages.  In 
instant  case,  five  per  cent,  of  the  judgment  is  awarded.  (See. 
4141,  Code,  1897.) 

Appeal  from  Marshall  District   Court, — ^Hon.   C.   G.  Lke, 

Judge. 

Tuesday,  May  18, 1915. 

Rehearino  Denied  Saturday,  September  25, 1915. 

Action  on  a  certificate  of  insurance  resulted  in  a  decree 
as  prayed.    The  defendant  appeals. — Affirmed. 

Board/man  &  Laivrence,  for  appellees. 

Bradford  &  Johnson,  for  appellant 
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Ladd,  J. — Francis  P.  Fredenhagen  became  a  member  of 
the  defendant  association  November  6,  1911.  He  was  on  his 
way  to  the  depot  at  La  Grange,  HI.,  and,  in  undertaking  to 
pass  over  a  stile  in  the  fence  along  the  tracks,  fell.  This 
fence  was  made  of  pickets,  and  at  this  place  there  was  an 
opening  and  two  or  three  pieces  of  1x2  or  2x4  were  nailed 
crossways,  so  that  one  might  step  on  these  in  going  over. 
As  he  stepped  on  one  of  them  and  swung  his  foot  over  to 
go  down  on  the  other  side,  the  piece  on  which  his  foot  rested 
gave  way,  precipitating  him  on  the  track,  where  his  legs  were 
run  over  by  an  approaching  engine  and  caboose.  He  died  the 
same  evening.  This  passage  had  been  commonly  used  by 
the  public  for  many  years.  He  was  in  good  standing  in  the 
defendant  association,  and  in  this  action,  the  administrators 
seek  to  recover  an  indemnity  provided  in  Sec  2  of  Art.  6 
of  the  by-laws  of  the  association,  which  provides  that  *  *  When- 
ever a  member  in  good  standing  shall,  through  external,  vio- 
lent or  accidental  means,  receive  bodily  injury  which  shall, 
independent  of  all  other  causes,  result  in  death  within  90 
days  from  said  accident,  the  beneficiary  named  in  his  appli- 
cation for  membership,  or  his  heirs  if  no  beneficiary  is  named 
therein,  shall  be  paid,  within  90  days  after  the  receipt  by  the 
association  of  proof  satisfactory  to  the  board  of  directors  of 
said  injuries  and  of  the  accidental  cause  thereof,  the  pro- 
ceeds of  one  assessment  of  $2.00  upon  each  member  in  good 
standing,  but  in  no  case  shall  such  payment  exceed  the  sum 
of  $5,000,  which  shall  be  paid  in  full  satisfaction  of  all  lia- 
bility to  said  deceased  member,  his  beneficiary,  heirs  or  legal 
representatives,  and  shall  be  in  lieu  of  the  weekly  indemnity 
due  to  said  member." 

I.  It  is  not  questioned  that  death  was  occasioned  through 
violent  and  accidental  means,  but  defendant  contends  that 
inasmuch  as,  by  the  contract,  defendant  was  not  to  be  liable 

if  the  assured  was  killed  **when  violating  the 

1.   iNsniUNCB: 

accident  In-        law,''  there  can  be  no  recovery.    Maithes  v, 

aurnnct* :  non-  '  '^ 

wo\a"iig  uw^°:  ^*^->  110  Iowa  222.     This  is  on  the  theory 
trespass.  ^j^^^  ^jj^  common  law  was  in  force  in  Illinois, 

and  therefore,  in  going  through  the  fence  onto  the  railroad 
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tracks,  defendant  was  committing  the  crime  of  trespass.  At 
common  law,  however,  a  mere  trespass  on  the  land  of  another 
was  not  an  indictable  oflPense,  and  the  injury,  if  any,  could 
be  redressed  only  in  a  civil  action.  To  constitute  a  criminal 
oflfense,  the  act  must  have  amounted  to  a  breach  of  the  peace, 
or  have  had  a  tendency  to  break  the  peace.  Bishop's  New 
Cr.  Law,  Sees.  538,  539;  2  McClain's  Cr.  Law,  Sec.  823.  As 
said  in  State  v.  Mills,  104  N.  C.  905,  ''To  constitute  the  offense 
of  forcible  trespass,  there  must  be  either  actual  violence  used, 
or  such  demonstration  of  force  as  was  calculated  to  intimi- 
date or  alarm  or  involve  or  tend  to  a  breach  of  the  peace. 
State  V.  Pearnum,  61  N.  C.  371.  The  show  of  force  must 
be  such  as  to  create  a  reasonable  apprehension  in  the  adver- 
sary that  he  must  yield  to  avoid  a  breach  of  the  peace.''  The 
very  gist  of  the  oflfense  is  said  to  be  the  high-handed  inva- 
sion of  the  actual  possession  of  another.  See  Com.  v.  Taylor, 
5  Binn.  (Pa.)  277;  Henderson  v.  Com,,  8  Gratt.  (Va.)  708. 
It  is  manifest  that  even  though  crimes  at  the  common  law 
are  punishable  in  Illinois,  there  was  no  offense  in  the  instant 
case. 

There  is  a  conflict  in  the  authorities  hs  to  whether  the 
violation  of  law  to  constitute  a  defense  must  have  been 
criminal,  as  was  held  in  Cluff  v.  Mutual  Benefit  Life  Ins,  Co,, 

13  Allen  (Mass.)  308,  or  might  be  merely  a 

injurgi  •*when    trespass  against  property  or  other  infringe- 

act  or  ^re™*^*^   mcut  of  civil  rights  to  which  no  criminal  con- 

IM89  only.  sequences  are  attached,  as  held  in  Bloom  v, 

Franklin  Life  Ins,  Co.,  97  Ind.  478  (49  Am.  R.  469).    See 

also  Travelers'  Ins.  Co.  v,  Seaver,  19  Wall.  531  (22  L.  Ed. 

155).     But  as  the  point  has  not  been  argued,  we  do  not 

decide  it,  and  merely  pass  on  the  issue  of  fact  by  saying 

that  there  was  no  proof  of  deceased's  having  trespassed  on 

the  railroad  property.    The  evidence  that  the  stile  had  existed 

since  the  construction  of  the  fence  and  had  been  made  use 

of  every  day  for  10  or  12  years,  in  passing  to  and  from  the 

depot  by  the  public  generally  having  to  go  that  way,  was 
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undisputed,  and  conclusively  established  the  existence  of  a 
lioense  on  the  part  of  the  railway  company  to  pass  by  that 
route  to  and  from  the  depot  This  bein^  so,  the  deceased, 
in  going  by  way  of  the  stile,  was  not  a  trespasser,  and  there- 
fore he  was  not  violating  any  law,  civil  or  criminal. 

II.  The  obligation  of  the  association  to  levy  on  its  mem- 
bers assessments,  and  pay  the  proceeds  to  the  beneficiary, 
disposes  of  the  defendant's  contention  that  the  cause  should 

have  been  transferred  to  the  law  side  and 
policy  payable    tried   to   a   jury.     Rambousek   v.   Supreme 

tbrouRh  as-  #      ^  ^ 

wSSy°tvnii-     Council,  119  Iowa  263;  Frcmh  v.  Assn.,  151 
able.  Jq^j^  gg4     jf  ^Yie  petition  was  not  as  specific 

as  it  might  have  been,  no  objection  was  interposed,  and  the 
answer  clearly  showed  that  the  only  remedy  available  was 
in  equity.  There  was  no  error,  then,  in  overruling  the  de- 
fendant's motion  to  transfer  to  the  law  side  of  the  calendar. 

III.  The  plaintiff  moves  that  damages  be  assessed  against 
the  defendant  under  Sec.  4141  of  the  Code,  providing  that 
the  court,  **if  satisfied  by  the  record  that  the  appeal  was 

taken  for  delay  only,  may  award  as  damages 

*'  BURon^  appeal    a  sum  not  exceeding  15  per  cent."  on  the 

taxat1o*n  Si  ^ '    judgment.    Incurring  the  costs  by  taking  ap- 

penalty 

peal,  such  as  the  printing  of  the  abstract  and 
•  arguments  and  the  liability  for  the  printing  of  the  argument 
of  the  appellee,  is  a  strong  circumstance  tending  to  show 
good  faith,  but  not  conclusive.  Ragan  v.  Day,  46  Iowa  239. 
If  it  were  reasonable  to  suppose  that  counsel  had  been  mis- 
taken in  the  points  raised  on  the  appeal,  the  defendant  should 
be  given  the  benefit  of  the  doubt,  but  counsel  for  the  defense 
are  learned  and  experienced  lawyers  and  it  is  inconceivable 
that  they  seriously  interposed  tJife  defense  heretofore  dis- 
cussed. The  only  explanation  is  that  the  appeal  was  taken 
for  the  purpose  of  postponing  payment,  and  we  are  of  the 
opinion  that  the  case  is  a  proper  one  for  the  assessment  of  a 
penalty,  as  authorized  by  the  statute.    Accordingly,  a  penalty 
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of  5  per  ceut.  is  assessed  against  the  defendant  as  a  part  of 
the  judgment. — Affirmed. 

Deemeb,  C.  J.,  Gatnob  and  Salinger,  JJ.,  concur. 


Anna  Simmons  et  al.,  Appellants,  v.  Western  Life  Indem- 
nity Company,  Appellee. 

APPEAIi  AND  EBBOB:    Exception  to  BqU&s— Basis  for  Appeal. 

1  No  exception  reserved,  no  appeal. 

PRINCIPLE  APPLIED:  Plaintiflf  (1)  filed  hie  petition,  (2) 
suffered  an  adverse  ruling  on  demurrer,  (3)  reserved  no  excep- 
tion, (4)  amended  over,  (5)  suffered  a  second  adverse  ruling  on 
demurrer,  (6)  again  failed  to  reserve  any  exception,  (7)  again 
pleaded  over  by  filing  an  amended  and  substituted  petition,  which 
(8)  was  stricken  from  the  record,  (9)  for  the  third  time  failed 
to  reserve  any  exception,  (10)  filed  another  amended  and  sub- 
stituted petition  which  (11)  simply  restated  in  new  phraseology 
the  matters  theretofore  pleaded,  and  which  latter  pleading  (12) 
was  stricken  from  the  record  on  motion.  An  exception  was  re- 
served to  the  last  ruling  and  to  the  entry  of  judgment.  Held, 
the  pleader  had  succeeded  in  making  a  record  from  which  no 
appeal  would  lie. 

PLEADIMO:    Disciedltad  Pleading  Under  Kew  PbraBeology— Effect. 

2  Dressing  up  an  old,  discredited  and  successfully  assailed  plead- 
ing in  new  phraseology  and  refiling  it  cannot  have  the  effect  of 
giving  to  such  pleading  any  new  or  added  standing. 

PBINCIPLE  APPLIED:     (See  under  No.  1.) 

LIMITATIOK  OF  ACTIONS:     Fraud— Enowledge— Ordinary  DJl- 

3  gence  Beqnlred — ^Inmiraace  Policy.  An  action  for  relief  on 
the  ground  of  fraud  is  barred  after  the  lapse  of  five  years  (Sec. 
3447,  Par.  6,  Code  Sup.,  1013)  from  the  time  the  fraud  was  (a) 
actually  discovered  or  (b)  ought  to  have  been  discovered  by  the 
exercise  of  ordinary  diligence. 

PBINCIPLE  APPLIED:  A  life  insurance  policy  holder  was 
induced  to  surrender  his  policy  and  to  accept  a  new  form  of 
policy  in  lieu  thereof.  The  policy  holder  retained  the  new  policy 
in    his    possesion,    and    maintained    his    membership,    for    over 
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five  years,  and  up  to  the  time  of  his  death.  Over  two  years  after 
his  death,  his  beneficiaries  sought  to  have  the  old  policy  rein- 
stated and  to  recover  thereon,  on  the  ground  that  the  new  policy 
was  much  more  favorable  to  the  insurer  and  much  less  favor- 
able to  the  beneficiaries  than  the  old  policy,  and  that  the  sur- 
render of  the  old  policy  was  secured  through  the  fraud  of  the 
insurer.  Heldj  the  policy  holder  would  be  presumed  to  have 
known,  during  all  the  intervening  years,  of  the  terms  of  the  new 
policy,  and  that  the  action  was  barred. 

Appeal  from  Cass  District  Court. — Hon.  E.  B.  Woodruff, 

Judge. 

Wednesday,  September  29,  1915. 

Action  in  equity  to  reinstate  a  certificate  of  life  insur- 
ance alleged  to  have  been  surrendered  or  exchanged,  and  to 
recover  the  amount  of  indemnity  therein  provided  for.  A 
demurrer  to  the  original  petition  having  been  sustained,  and 
an  amended  and  substituted  petition  having  been  stricken 
from  the  files,  the  plaintiffs  appeal. — Affirmed. 

Wm.  L.  Barnum,  Jr.,  and  C.  R.  Clevis,  for  appellants. 

Thomas  J.  Graydon,  E.  H.  Crocker,  Thomas  B.  Swan, 
TourteUot  cfe  Donnelly,  and  Barnes  &  Chamberlain,  for  appel- 
lee. 

Weaver,  J. — The  force  and  effect  of  the  rulings  of  which 
appellants  complain  will  be  more  readily  understood  if  we 
preface  their  discussion  with  the  statement  of  certain  facts 
alleged  in  the  pleadings  and  conceded  in  the  argument  In 
the  year  1886,  Johnson  H.  Needles  became  a  member  of  the 
defendant  life  insurance  association,  receiving  a  certificate  of 
membership  by  the  terms  of  which,  in  the  event  of  his  death 
while  still  in  good  standing  in  the  association,  certain  benefits 
were  to  be  paid- to  his  beneficiaries.  In  the  year  1903,  the 
association,  for  reasons  not  necessary  now  to  discuss,  adopted 
the  plan  of  taking  up  the  outstanding  certificates  of  member- 
ship and  issuing  others  in  lieu  thereof,  so  far  at  least  as  the 
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assent  of  the  individual  members  to  such  exchange  or  substi- 
tution could  be  procured.  Needles,  after  correspondence  with 
the  defendant,  delivered  up  his  original  certificate  and  re- 
ceived a  new  one  in  its  stead,  retaining  the  same  until  he 
died,  on  January  25,  1908.  The  plaintiffs  herein  are  the  chil- 
dren and  granddiildren  of  Needles  and  are  the  beneficiaries 
of  the  insurance,  if  any  is  recoverable.  In  this  action,  which 
was  begun  March  21,  1910,  they  make  no  claim  of  right  to 
recover  upon  the  new  or  substituted  certificate,  but  base 
their  demand  entirely  upon  the  one  originally  issued.  In  sup- 
port of  this  demand,  they  allege  that  the  indemnity  provided 
for  by  the  new  certificate  was  much  less  valuable  than  that 
which  was  assured  to  the  beneficiaries  by  the  old  certificate, 
and  that  Needles  was  deceived  and  misled  with  reference 
thereto  by  the  fraud  and  misrepresentations  of  the  associa- 
tion, its  officers  and  agents;  and  because  of  such  deception 
they  pray  a  decree  holding  the  substituted  certificate  for 
naught  and  establishing  their  right  to  a  recovery  upon  the 
original  certificate,  and  that  they  have  judgment  accordingly. 
To  this  i>etition,  the  defendant  demurred  on  the  grounds: 
(1)  that  a  defect  of  parties  appears  in  the  failure  to  make 
the  administrator  of  a  deceased  heir  of  Needles  either  plaintiff 
or  defendant;  (2)  that  the  facts  stated  do  not  entitle  plaintiff 
to  the  relief  demanded;  and  (3)  that  the  facts  stated  show 
that  the  alleged  cause  of  action  is  barred  by  the  statute  of 
limitations^  and  is  also  bcirred  by  the  time  limitation  of  six 
months  stipulated  for  in  the  contract  of  iusurance.  On 
October  7,  1911,  the  demurrer  was  sustained  generally.  On 
November  8, 1911,  plaintiffs  filed  an  amendment  to  their  peti- 
tion, bringing  in  new  parties,  restating  their  allegations  of 
fraud  and  misrepresentation  by  the  defendant  Id  procuring 
the  exchange  of  certificates,  and  alleging  that  knowledge  of 
the  fraud  was  not  obtained  by  plaintiffs  until  November  1, 
1909.  They  further  allege,  in  substance,  that,  by  the  acts  of 
the  defendant  with  reference  to  the  exchange  in  policies  in 
the  year  1903,  said  association  repudiated  its  obligation  upon 
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said  contract  of  insarance,  and  that  such  repudiation  and 
abandonment  of  its  contract  did  not  become  known  to  Needles 
or  his  beneficiaries^  ''except  partially/'  until  December  12, 
1905.  Upon  the  filing  of  this  amendment,  defendant  moved 
for  a  more  specific  statement  of  the  facts  as  to  the  alleged 
fraud  and  the  persons  by  whom  the  false  representations  were 
made.  This  motion  having  been  sustained,  plaintifb,  on 
November  28,  1911,  again  amended  their  petition*  To  the 
amended  petition,  defendant  again  demurred  on  the  grounds : 
(1)  that  the  right  of  action,  if  any,  is  in  favor  of  the  admin- 
istrator of  Needles'  estate;  (2)  that  the  facts  stated  do  not 
entitle  plaintiffs  to  the  relief  demanded;  and  (3)  that  the 
right  of  action  is  barred  both  by  the  statute  of  limitations  and 
by  the  limitation  provided  for  in  the  contract  On  May  6, 
1912,  this  demurrer  was  also  sustained  generally.  On  July 
25, 1912,  plaintiffs  once  more  filed  an  amended  and  substituted 
petition,  alleging  substantially  as  before,  but  with  somewhat 
greater  particularity,  the  issuance  of  the  original  certificate 
and  the  fraud  and  deception  by  which  Needles  was  induced 
to  surrender  the  same  and  accept  the  substituted  certificate. 
The  defendant  thereupon  moved  to  strike  the  last  amended 
and  substituted  petition  because  (1)  it  was  filed  without  leave 
of  court;  (2)  plaintiffs  had  already  filed  their  petition  fol- 
lowed by  numerous  amendments  and  substitutes  to  which  de- 
murrers had  been  sustained,  and  to  permit  further  amend- 
ment  and  substitution  would  be  an  abuse  of  discretion;  (3) 
the  pleading  so  filed  is  sham  and  frivolous;  and  (4)  upon 
the  ruling  of  the  court  sustaining  the  demurrer  to  the  prior 
substituted  petition,  plaintiffs'  counsel  had  announced  their 
purpose  to  stand  upon  their  pleading  and  their  refusal  to 
further  amend  the  same,  and  for  that  reason,  the  right  to 
make  further  amendment  could  only  be  exercised  by  leave  of 
court.  Subject  to  the  motion  to  strike,  defendant  further 
moved  for  more  specific  statement  of  the  plaintiffs'  allega- 
tions of  fraud.  On  February  10,  1913,  the  court  sustained 
the  motion  to  strike.    On  December  29,  1913,  the  plaintiff 
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once  more  filed  an  amended  and  substituted  petition  which 
they  describe  as  being  ''in  lieu  of  all  other  pleadings/'  The 
pleading  so  filed  is  a  restatement  of  the  various  allegations 
made  in  the  prior  petitions,  amendments  and  substitutes. 
Defendant  at  once  returned  to  the  attack  with  a  motion  to 
strike  the  pleading  last  mentioned  because  (1)  it  was  filed 
without  leave ;  and  (2)  it  was  a  mere  repetition  of  the  allega- 
tions of  the  pleadings  against  which  demurrers  and  motions 
to  strike  had  already  been  sustained,  and  to  permit  this 
amendment  or  substitute  to  stand  would  be  an  abuse  of  dis- 
cretion. On  February  12,  1914,  the  trial  court  sustained  the 
motion  to  strike,  with  leave  to  plaintiffs  to  amend  within 
thirty  days.  To  this  ruling,  the  plaintiffs  excepted  and  elected 
to  stand  upon  the  record  as  made.  Judgment  was  thereupon 
entered  against  plaintiffs  for  costs. 

It  will  be  seen  that  when  the  fiinal  ruling  was  made  the 
action  had  been  pending  for  some  four  years,  during  all  of 
which  time  plaintiffs  had  been  engaged  in  a  more  or  less  con- 
stant effort  to  state  a  case  which  would  suc- 
^'  BMOB-^CTcep.     cessfuUy    pass   the    test   of    demurrer    and 
basis  f or^  °^ '    motion  to  strike.    The  appeal  as  stated  in  the 

appellants'  abstract  is  from  ''both  orders  sus- 
taining demurrers,  from  orders  on  motions  to  strike  and  from 
judgment."  It  appears,  however,  from  the  amended  abstract, 
upon  which  no  issue  has  been  taken,  that  no  exception  was 
preserved  to  any  of  the  rulings  so  mentioned,  except  the  final 
ruling  striking  the  last  amended  and  substituted  petition,  and 
to  the  entry  of  judgment;  and  it  further  appears  that  each 
ruling,  except  that  upon  the  last  motion  to  strike  and  the 
entry  of  judgment,  was  acquiesced  in  by  the  plaintiffs,  who, 
in  each  instance,  proceeded  to  plead  further  by  way  of 
amendments  and  substitutes.  The  net  effect  of  the  record,  as 
we  have  outlined  it,  is  that  the  one  material  question  for  our 
consideration  is  upon  the  ruling  by  which  plaintiffs'  last 
amended  and  substituted  petition  was  stricken  from  the  files. 
Without  taking  time  to  discuss  other  phases  of  this  question, 

Vol.  171  Ia.— 28 
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it  is  sufficient  now  to  say  that,  if  the  prior  rulings  sustaining 
demurrers  and  motions  to  strike  were  correct,  or  if  plainti£b 
had  acquiesced  therein  by  failure  to  except  and  by  pleading 
over,  then  such  ruling,  until  recalled  or  set  aside  by  the  court, 
became  the  law  of  the  case ;  and  there  was  no  error  in  strik- 
ing a  substituted  pleading  which  did  no  more  than  replead 
the  very  same  matter  which  had  already  been  held  insufficient 
to  sustain  an  action.  That  such  is  the  case  presented  by  this 
record  is,  we  think,  very  clear. 

We  cannot  properly  prolong  this  opinion  to  recapitulate 
the  allegations  of  the  several  pleadings,  amendments  and  sub- 
stitutes. They  are  exceedingly  prolix  and  their  more  particu- 
lar rehearsal  at  this  time  would  be  of  no  material  aid  to  an 
understanding  of  the  merits  of  the  appeaL  It  is  enough  to 
say  that  we  have  with  care  compared  the  allegations  of  the 
last  substituted  petition  with  the  pleadings  which  it  was 
intended  to  supersede  and  find  no  material  difference  between 
them.  So  far  at  least  as  concerns  the  question  whether  there 
is  any  sufficient  allegation  of  fraud  on  the  part  of  the  defend- 
ant and  whether  right  of  action  thereon  is  not  barred  by  the 
statute  of  limitations,  the  pleading  stricken  contains  no  new 
or  additional  statement  of  material  facts  of  any  kind  For 
this  reason,  if  for  no  other,  the  ruling  is  correct 

It  is  true,  as  contended  by  appellants,  that  the  party 
against  whom  a  demurrer  has  been  sustained  may,  as  a  mat- 
ter of  right,  amend  or  substitute  his  pleading  without  formal 

leave  therefor,  provided  the  amendment  or 

^'  di8^<»iited         substitute  is  so  drawn  as  to  avoid  the  grounds 

new  phrase-  ^^   of  demurrer  which  have  been  sustained  by 

olosy  I  effect. 

the  court  But  it  is  not  proper  for  him  to 
simply  rewrite  in  form  or  substance  the  matter  of  the  plead- 
ing which  has  been  successfully  assailed,  and  refile  it 
Labelling  such  a  pleading  as  an  ''amendment"  or  ''substi- 
tute" will  not  give  it  standing,  and  it  will  be  stricken  upon 
motion  of  the  opposing  party.    Epley  v.  Ely,  68  Iowa  70; 
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Waukofi  v.  Strouse,  74  Iowa  548;  Grand  River  v,  Stvitzer, 
143  Iowa  9. 

The  striking  of  the  last  pleading  left  the  case  standing 
as  if  such  pleading  had  never  been  filed.  Bank  v.  Colton,  143 
Iowa  359.  In  other  words,  the  case  then  stood  with  demurrer 
to  the  original  petition  sustained,  demurrer  to  amended  peti- 
tion sustained,  and  the  first  amendment  and  substituted  peti- 
tion stricken  from  the  files,  with  no  exceptions  preserved  to 
any  of  these  rulings.  It  is  obvious  that  upon  such  record,  an 
appeal  cannot  be  sustained. 

II.  Even  if  this  point  be  waived  and  we  should  treat 
the  merits  of  the  plaintiffs'  pleading  as  being  properly  pre- 
sented  in  this  court,  we  should  still  be  constrained  to. hold 

that  the  demurrer  thereto  was  properly  sus- 

^'  actions"^''  ""   tained,  because  the  facts  pleaded  show  be- 

edse :  ordinary   youd  doubt  that  the  alleged  right  of  action 

quired :  insur-     is  barred  by  the  statute  of  limitations.    It  is 

ance  policy. 

disclosed  by  the  plaintiffs'  own  allegations 
that  the  negotiations  between  the  association  and  Needles 
were  closed  and  the  exchange  of  certificates  completed  in 
January,  1903,  and  that  Needles,  with  the  certificate  in  his 
possession,  retained  it  without  objection  during  the  remainder 
of  his  life,  a  period  of  more  than  five  years,  and  this  action 
by  his  heirs  and  beneficiaries  was  not  begun  for  more  than 
two  years  after  his  death.  The  essence  of  the  plaintiffs' 
charge  of  fraud  is  that,  by  false  representations  and  deceit 
on  the  part  of  defendant.  Needles  was  induced  to  accept  a 
new  certificate  which  relieved  the  insurer  from  certain  lia- 
bilities and  obligations  provided  for  in  the  first  one  and  made 
the  indemnity  and  benefits  so  provided  for  distinctly  less 
valuable  to  those  entitled  to  receive  them.  If  this  be  true, 
the  difference  between  the  certificates  must  have  been  instantly 
discoverable  upon  a  reading  of  the  paper  which  Needles  re- 
ceived in  the  exchange.  There  is  no  allegation,  nor  could  it 
well  be  made,  that  he  never  read  the  certificate  or  that  he  did 
not  know  exactly  what  the  new  contract  provided.    The  pro- 
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mimption  is  that  he  did  know  and  if,  after  holding  the  cer- 
tificate in  his  own  hands  and  maintaining  his  membership 
with  reference  to  such  contract  for  more  than  five  years,  he 
bad  in  his  lifetime  brought  an  action  to  set  aside  the  trans- 
action and  restore  his  original  certificate,  simply  because  he 
then  discovered  or  claimed  to  discover  that  the  stipulations 
of  the  new  one  were  less  favorable  to  his  beneficiaries  than 
the  former,  the  court  would  not  permit  him  to  escape  the 
effect  of  the  statute  of  limitations  by  saying  he  had  not  read 
and  did  not  know  the  terms  of  the  instrument  or  did  not 
understand  the  meaning  or  import  of  its  unambiguous  lan- 
guage. And  if  he  could  not  have  maintained  the  action  in  his 
lifetime,  then  assuredly  the  plaintiffii,  who  acquired  no  interest 
in  the  insurance  until  his  death,  stand  in  no  better  position. 
There  is  no  allegation  that  any  trick  or  fraudulent  device 
was  emJ)loyed  by  the  defendant  to  prevent  Needles  from 
reading  or  becoming  acquainted  with  the  provisions  in  the 
certificate  which  he  had  accepted.  The  statute  begins  to  run 
not  merely  from  the  actual  discovery  of  the  alleged  fraud, 
but  from  the  time  when  it  might  have, been  discovered  by  the 
use  of  the  ordinary  diligence  and  attention  which  the  average 
man  employs  in  the  care  and  conduct  of  his  business  affairs. 
HMunvphreys  v.  Maitoon,  43  Iowa  556;  Nash  v.  Stevens,  96 
Iowa  616,  618 ;  McDonald  v.  Bank,  123  Iowa  413,  420 ;  Bass 
V.  James,  83  Tex.  110. 

Even  constructive  notice  by  public  record  has  often  been 
held  sufficient  to  set  the  statute  in  motion.  How  much 
stronger,  then,  the  reason  for  the  rule  that  one  is  presumed 
to  have  knowledge  of  the  contents  of  a  written  contract  into 
which  he  has  entered  and  which  he  has  held  in  his  personal 
possession  and  control  for  a  long  series  of  years  without 
objection  or  complaint !  This  is  certainly  true  in  the  absence 
of  any  charge  or  showing  that  his  failure  to  know  the  terms 
of  the  contract  in  his  hands  has  been  brought  about  or  induced 
by  the  fraudulent  act  or  device  of  another.  There  is  no  allega- 
tion in  the  petition  or  in  the  substitute  of  any  fact  which 
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would  operate  to  toll  the  statute,  and  the  pleading  clearly 
shows  the  alleged  right  of  action  to  be  barred. 

We  need  not  go  into  the  other  question  discussed  by  coun- 
sel,— ^whether,  even  in  the  absence  of  such  bar,  the  plaintiffs 
have  charged  facts  constituting  an  actionable  fraud,  of  which, 
to  say  the  least,  there  is  room  for  very  grave  doubt.  For 
reasons  already  stated,  the  appeal  cannot  be  sustained  and 
the  ruling  and  judgment  appealed  from  are — Affirmed. 

Deemik,  C.  J.,  Evans  and  Pbeston,  JJ.,  concur. 


C.  W.  Day,  Appellant,  v.  Sol  Dyer  et  al.  Appellees. 

ACTION:  Law  and  Equitable  Ibsiim  ComUned—- Transfer  to  Equity 
1  — ^Waiver  of  Trial  at  Law.  When,  in  an  action  involving  law 
and  equitable  issues,  the  equitable  issue  is  properly  on  trial 
before  the  equity  eourt  and  may  be  determinative  of  the  entire 
controversy,  a  motion,  made  before  the  close  of  aU  the  evidence, 
to  separate  the  issues  and  for  a  law  trial  on  the  law  issue,  is 
premature  and,  such  motion  being  overruled,  a  failure  to  renew 
it  at  the  close  of  all  the  evidence  works  a  waiver  of  any  objec- 
tions to  the  entire  case  being  tried  to  the  court. 

PBINCIPLE  APPLIED:  Plaintiff  brought  hitf  action  at  law, 
presenting  the  simple  law  proposition  that  defendants  had 
wrongfully  torn  down  and  removed  plaintiff's  bam.  Defendants 
claimed  the  bam  was  personal  property  and  belonged  to  them. 
During  the  trial,  plaintiff  amended  and  shifted  his  position  by 
setting  up  a  deed  to  the  land  from  defendants  and  planting  his 
right  to  damages  on  the  covenants  of  warranty.  Defendants 
countered  with  a  pleading  that  the  insertion  of  the  covenant 
was  by  mutual  mistake  of  the  parties,  prayed  reformation,  and 
moved  that  the  equitable  issue  be  transferred  to  the  equity  cal- 
endar. This  motion  was  sustained.  At  the  close  of  defendants' 
evidence  on  the  equitable  issue,  plaintiff  moved  that  the  issues 
be  separated  and,  if  reformation  was  denied,  to  transfer  the  law 
issue  on  damages  to  the  law  calendar  for  trial.  Motion  was 
overruled.  Plaintiff  then  introduced  his  evidence  on  the  equit- 
able issue,  but  did  not  again  renew  his  said  motion.  The  court 
denied  reformation  but  decided  the  entire  matter  by  holding  that 
the  barn  was  personal  property.  Held,  the  motion  was  prema* 
turely  made  and  the  failure  to  renew  it  at  the  close  of  all  the 
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evidence  worked  a  waiver  of  the  objection  to  the  eonrt's  trying 
the  entire  case. 

TBE8PA8S:    BaslB  for  Becovery — Slilftixig  Oromid.    One  cannot  re- 

2  cover  damages  on  the  theory  of  a  trespass  when  his  elaim  is 
distinctly  based  on  another  ground,  to  wit,  a  breach  of  war- 
ranty. 

ACTIONS:   Law  and  Equitable  Issaes  IntermingUng— EqfdtaMe  Con- 

3  trolling — Trial  by  Court.  An  equitable  issue,  even  though  in- 
jected by  defendant  into  an  action  originally  brought  at  law  by 
plaintiff,  if  determinative  of  the  entire  controversy,  is  full  justi- 
fication for  the  court's  determining  the  entire  matter  on  such 
equitable  issue. 

PRINCIPLE  APPLIED:     (See  under  No.  2.) 

BEFOBMATION  OF  IKSTBUMENT8:    Mutual  IntenUon  Fmstratea 

4  Tlirottgli  Mutual  Mistake— Sufficiency  of  Showing.  Mutual  mis- 
take frustrating  mutual  intention  establishes  right  to  reforma- 
tion. 

PRINCIPLE  APPLIED:  Defendants  Seibers  conveyed  land 
to  plaintiff.  Later,  a  bam  was  removed  from  the  premises  by 
one  Dyer  who  claimed  the  barn  was  his  personal  property. 
Plaintiff  sued  the  Seibers  for  damages  under  the  covenants  of 
warranty  of  his  deed.  Defendants  pleaded  mutual  mistake  in  in- 
serting the  covenants  and  prayed  for  reformation.  The  farm 
once  belonged  to  an  estate  and  was  passing  through  x>artition. 
Both  plaintiff  and  defendants  desired  a  part  of  the  land.  The 
referee  desired  to  avoid  the  making  of  two  deeds.  The  three 
agreed  that  the  referee  would  report  that  he  had  sold  all  the  land 
to  defendants  and  deed  accordingly,  and  then  defendants  could 
deed  to  plaintiff  the  portion  going  to  him.  This  was  done.  Plain- 
tiff and  defendants,  separately,  paid  the  referee  for  their  re- 
spective portions,  but  defendants  received  deed  to  all  and  then 
deeded  to  plaintiff  the  portion  going  to  plaintiff.  In  this  deed,  the 
ordinary  covenants  of  warranty  were  inserted,  followed  by  the 
words  "claiming  by,  through,  or  under  us,''  which  clause  was 
inserted  by  the  notary  in  the  notion  to  make  it  a  special  war- 
ranty, and  to  carry  no  greater  title  than  was  carried  by  the 
referee's  deed.  The  referee  told  plaintiff  he  was  not  selling  the 
barn  and  that  Dyer  claimed  it.  In  truth,  neither  party  expected 
the  deed  to  carry  the  bam.  Held,  reformation  should  have  been 
granted. 
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Appeal  from  Boone  District  Court. — ^HoN.  E.  M.  Wright, 

Judge. 

Thursday,  April  8,  1915. 

Behearinq  Denied  Saturday,  October  2,  1915. 

This  action  was  brought  at  law  by  plaintiff  to  recover 
the  value  of  a  certain  bam  on  the  premises  of  appellant,  which 
was  torn  down  by  the  defendants  and  moved  off  plaintiff's 
land  about  February  10,  1912.  The  petition  alleged  that 
defendants  acted  wilfully,  and  plaintiff  asked  exemplary  dam- 
ages also.  Trial  was  commenced  to  a  jury  and,  after  plain- 
tiff had  rested,  the  defendants  filed  an  amendment  to  their 
answer,  setting  up  an  equitable  issue,  claiming  that  the  war- 
ranty in  the  deed  from  the  two  Seibers  to  plaintiff  did  not 
express  the  true  contract,  and  asking  that  the  same  be  modi- 
fied in  form  by  reason  of  mutual  mistake ;  that  the  court  de- 
cree that  the  defendants  made  no  covenants  to  the  plaintiff 
as  expressed  in  said  deed ;  that  a  reservation  of  the  bam  in 
controversy  be  added  to  the  same,  and  asking  a  reformation 
of  the  deed.  Defendants  moved  to  transfer  the  equitable 
issues  presented  by  the  amendment,  and  the  motion  was  sus- 
tained; a  transfer  was  had  for  such  purpose  to  the  equity 
side.  We  assume  that  the  jury  was  discharged,  although  the 
record  does  not  so  show.  This  transfer  was  made  on  October 
8,  1912,  and  up  to  that  time,  the  hearing  had  been  before 
Judge  Albrook.  Later,  and  on  November  27th,  the  cause 
came  on  for  trial  before  Judge  Wright.  At  the  close  of  the 
evidence  of  defendants^  plaintiff  moved  to  separate  the  trial 
of  the  issues  of  this  cause  into  two  parts,  and  moved  the  court 
to  first  hear  and  determine  the  question  as  to  the  reformation 
of  the  deed,  and  then,  if  the  reformation  of  the  deed  is  denied, 
that  the  issue  as  to  damage  caused  by  the  removal  of  the  barn 
be  determined  as  a  law  issue.  This  was  resisted  by  defend- 
ants on  the  ground,  among  others,  that  the  court  could  not 
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then  split  the  case  up  and  compel  the  parties  to  be  to  the 
expense  of  two  separate  trials.  Plaintiff's  motion  was  denied. 
Plaintiff  then  offered  his  evidence  in  rebuttal.  By  its  final 
decree,  the  trial  court  found  that  the  bam  in  question  was 
personal  property,  and  that  plaintiff  had  notice  of  that  fact, 
and  that,  therefore,  plaintiff  was  not  entitled  to  recover.  The 
court  also  found  tliat  defendants  were  not  entitled  to  a 
reformation  of  the  deed,  and  dismissed  the  equitable  issue  pre- 
sented by  the  amendment  to  the  answer.  The  costs  were  taxed 
to  plaintiff,  subject  to  prior  orders  in  reference  to  costs.  Both 
parties  have  appealed. — Affirmed, 

Ooodykoontz  dk  Mahoney,  for  appellant 

Wkitaker  &  Snell  and  Z>.  O.  Baker,  for  appellees. 

Preston,  J. — ^Plaintiff,  having  first  perfected  his  appeal, 
is  the  appellant.  The  appellant  and  appellees  have  each  filed 
an  abstract  setting  out  the  evidence  and  proceedings  on  each 
appeal.  Though  largely  questions  of  fact  are  presented  as 
to  the  merits,  we  shall  not  attempt  to  set  out  the  evidence  at 
any  length.  It  would  be  impracticable  to  do  so.  Twenty- 
eight  pages  of  the  abstracts  are  taken  up  with  printing  the 
pleadings  and  the  several  amendments  thereto. 

1.  We  shall  first  refer  to  the  point  made  by  plaintiff 
and  the  alleged  error  in  overruling  his  motion  to  separate 
and  try  some  of  the  issues  at  law.  It  will  be  necessary  to 
refer  more  in  detailto  the  pleadings  and  the  state  of  the 
record  at  the  time  of  the  ruling  by  Judge  Albrook  to  try 
the  equitable  issues  as  in  equity,  and  the  ruling  of  Judge 
Wright,  at  the  conclusion  of  the  evidence  of  defendants,  on 
plaintiff's  motion  to  separate  and  try  some  of  the  issues  at 
law. 

The  petition  alleged  that  plaintiff  was  the  owner  of  the 
real  estate  described,  but  did  not  refer  to  or  set  out  his 
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warranty  deed  from  the  two  Seibers.     The  Seibers  filed  a 

separate  answer,  in  which  they  admitted  that 

^*  aSTSJu^tfwe     plaintiflP  was,  on  February  10, 1912,  the  owner 

blncl^:  ^"zifl-     of  the  premises  described  in  his  petition,  but 

fcr  to  6Qiilty  * 

waiver  of  trial   denied  that  he  was  the  owner  of  all  the  build- . 

at  law.  •  ^,  1^        1     ,  .  .  • 

ings  thereon ;  alleged  that,  at  a  time  prior  to 
the  time  that  plaintiff  became  the  owner  of  the  premises 
described  in  his  petition,  one  General  Huffman  owned  five 
acres  square  south  of  the  other  one  hundred  and  twenty  acres 
purchased  by  plaintiff  and,  while  the  owner  of  said  premises, 
said  Huffman  erected  near  his  south  line  a  bam  and  other 
improvements ;  that  if  any  part  of  said  buildings  were  located 
across  the  south  line  of  said  premises  then  owned  by  said 
Huffman,  the  same  were  so  erected  with  the  knowledge  of  the 
then  owner  of  said  premises  now  claimed  by  plaintiff,  and 
with  the  express  agreement  with  said  owner,  verbally  made, 
that  said  Huffman  might  erect  said  buildings  across  his  south 
line  on  the  adjoining  premises,  and  that  he  might  have  the 
right  to  remove  the  buildings  at  any  time;  that  said  agree- 
ment was  with  the  mother  of  said  Huffman,  who  was  then 
the  owner  of  the  premises  south ;  that  afterwards  said  (General 
Huffman  sold  the  five  acres  to  defendant  Dyer,  including  all 
the  buildings  erected  south  of  his  south  line  upon  the  prem- 
ises of  Huffman's  mother;  that  afterwards,  and  in  1912,  de- 
fendant Dyer  sold  said  five  acres  to  the  Seibers,  and  also 
what  buildings  there  were  erected  by  (Jeneral  Huffman  south 
of  the  line,  and  particularly  the  bam  which  plaintiff  claims 
defendants  tore  down;  that  the  Seibers  were  the  owners  of 
the  bam,  and  that  the  same  was  never  the  property  of  plain- 
tiff;  was  never  a  part  of  the  real  estate  of  plaintiff,  but  was 
personal  property ;  and  that  plaintiff  had  full  knowledge  and 
notice  of  that  fact  when  he  purchased  the  land.  Substan- 
tially the  same  matters  were  set  up  by  defendant  Dyer  in  his 
separate  answer.  Amendments  were  filed  to  the  petition  and 
the  answers,  setting  up  matters  not  material  to  the  point 
being  now  considered. 
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On  October  7,  1912  (abstract  states  that  it  was  in  1913), 
and  during  the  trial,  or  that  part  of  it  which,  was  had  before 
Judge  Albrook,  plaintiff  filed  an  amendment  to  his  reply,  in 
which  he  set  up  a  copy  of  the  warranty  deed  to  the  premises 
described  in  plaintiff's  petition,  and  alleged  that  the  prem- 
ises were  conveyed  to  plaintiff  without  reservation,  and  that 
defendants  are  estopped  to  assert  as  against  plaintiff  any- 
thing in  derogation  to  the  recitals  thereof;  and  at  the  same 
time  plaintiff  filed  an  amendment  to  his  petition,  alleging 
that  he  became  the  owner  of  the  premises  by  warranty  deed 
from  the  Seibers.    This  deed  was  executed  in  1911. 

The  cause  then  proceeded  to  trial  on  October  7th  and 
8th,  1912,  before  Judge  Albrook,  and  a  jury  was  impaneled ; 
after  the  testimony  of  plaintiff  had  been  offered,  defendants 
filed  an  amendment  to  their  answer,  setting  up  the  equitable 
matter  before  referred  to.  This  amendment  recited  that  it 
was  made  at  the  close  of  plaintiff's  evidence,  and  upon  the 
introduction  of  the  warranty  deed ;  alleged  that  the  deed  did 
not  state  the  true  contract  and  agreement ;  that  in  truth  the 
Seibers  made  no  covenants  of  warranty  as  expressed  in  the 
deed;  that  the  Seibers  did  not  convey  all  the  land  named  in 
the  deed  to  the  plaintiff,  but  that  at  the  time  the  conveyance 
was  made,  there  was  pending  an  action  in  partition  entitled 
Huffman  v.  Huffman  et  al.,  in  which  a  decree  had  been 
entered  ordering  the  partition  of  the  land  named  in  the  deed, 
and  other  lands,  by  the  sale  of  the  same ;  that  one  Crooks  was 
appointed  sole  referee  to  sell ;  that  before  said  deed  was  made, 
Crooks,  as  referee,  agreed  to  sell  to  plaintiff  the  land  described 
in  the  deed,  and  agreed  to  sell  to  defendants,  the  Seibers,  the 
balance  of  the  real  estate  so  partitioned;  that  the  referee 
desired  to  report  only  one  sale  and  not  make  two  referee's 
deeds,  and  that  he  induced  the  Seibers  to  take  a  referee's  deed 
to  all  of  said  premises,  but  to  become  in  fact,  the  owner  of 
only  a  part  of  it,  and  that  plaintiff  receive  a  deed  from  the 
Seibers  for  the  portion  he  had  purchased  from  the  referee, 
which  was  done;  that  defendants,  the  Seibers,  received  no 
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consideration  from  the  plaintiff;  that  the  purchase  price  was 
paid  to  the  referee,  and  not  to  defendants;  that  the  deed  was 
only  made  to  accommodate  and  assist  plaintiff  in  purchasing 
the  premises  of  the  referee;  that  prior  to  the  execution  of  the 
deed,  it  was  known  by  the  referee  and  by  plaintiff  and  defend- 
ants that  the  bam  in  question  was  only  upon  the  premises  by 
sufferance,  and  that  the  same  was  the  property  of  Dyer. 

Plaintiff  moved  to  strike  the  amendment  because  filed 
too  late,  and  because  irrelevant  to  the  issues  as  made.  This 
motion  to  strike  was  overruled.  The  defendants'  motion  to 
transfer  the  equitable  issues  presented  by  such  amendment 
was  then  sustained,  and  the  transfer  was  made  for  such  pur- 
pose, as  recited  in  the  order  set  out  in  the  abstract.  To  this 
order,  the  plaintiff  excepted. 

On  November  25,  1912,  and  nearly  two  months  after  the 
ruling  transferring  the  equitable  issues,  plaintiff  filed  a  reply 
to  this  amendment,  denying  that  defendants  were  entitled  to 
a  reformation  or  modification  of  the  deed.  On  November  27, 
1912,  the  hearing  was  taken  up  before  Judge  Wright. 

It  will  be  observed  that  there  was  no  occasion  for  the 
defendants  to  plead  a  reformation  of  the  deed  until  plaintiff 
had  set  up  the  deed  in  his  reply,  and  had  amended  his  peti- 
tion in  that  respect;  this  deed  was  so  set  up  during  the  trial 
before  Judge  Albrook. 

The  defendants'  amendment  to  answer  did  set  up  equit- 
able issues,  and,  so  far  as  such  issues  were  concerned,  it  was 
proper  for  the  trial  court  to  transfer  such  issues  to  the  equity 
side,  and  this  is  all  that  was  done.  The  order  does  not  pur- 
port to  transfer  the  entire  case,  as  we  understand  it.  The 
plaintiff's  exception  was  only  to  the  order  transferring  the 
equitable  iGusues,  and,  as  stated,  the  order  was  proper  at  that 
time  and  to  that  extent,  so  that  the  exception  thereto  would 
not  be  well  taken.  After  defendants  had  put  in  their  evidence 
on  the  equitable  issue,  but  before  plaintiff  had  introduced  his 
evidence  in  rebuttal  on  that  point,  plaintiff  made  his  motion 
to  separate  the  issues,  which  has  been  heretofore  referred 
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to.  The  motion  was  overruled,  and  the  parties  proceeded 
to,  and  did,  put  in  all  the  evidence.  After  the  evidence  was 
all  in,  plaintiff  made  no  further  request  for  a  separate  trial 
of  the  legal  and  equitable  issues.  At  the  time  the  motion 
was  made,  it  could  not  be  determined  whether  defendants' 
equitable  issue  would  be  sustained  or  not.  If  it  should  be,  it 
would  end  the  controversy,  and  there  would  have  been  no 
occasion  for  a  trial  of  the  law  issue. 

It  seems  to  the  writer  that,  under  the  peculiar  situation 
shown  by  the  record  in  this  case,  there  was  no  error, in  over- 
ruling plaintiff's  motion;  that  the  motion  was  premature, 
and  that  plaintiff  waived  any  objection  he  might  have  had 
to  the  entire  case  being  tried  to  the  court  by  not  objecting 
and  without  renewing  his  motion  when  the  evidence  was  all 
in,  and  when  the  issues  raised  by  the  defendant  in  its 
equitable  answer  could  be  determined.  As  bearing  somewhat 
upon  this  proposition,  see  KarMrao'  v.  Buttery  164  Iowa  293. 

Appellant  at  this  point  cites  and  relies  on  Code  Sec. 
3434  and  the  case  of  Fisher  v.  Trumbauer,  160  Iowa  255. 
The  statute  referred  to  provides,  in  substance,  that  where 
plaintiff  has  adopted  the  wrong  proceedings,  the  defendant 
may  have  the  correction  made  by  motion  at  or  before  filing 
answer.  In  the  Fisher  case,  plaintiff  brought  his  suit  in 
equity.  The  equities  were  not  proven,  and  the  trial  court 
dismissed  the  cause  and  relegated  the  parties  to  an  action  at 
law.  This  was  held  to  be  error  because  Sec.  3432  of  the  Code 
provides  that  an  error  of  the  plaintiff  as  to  the  kind  of  pro- 
ceedings adopted  shall  not  cause  the  abatement  or  dismissal 
of  the  action,  but  merely  a  change  into  the  proper  proceed- 
ings and  a  transfer  to  the  proper  docket.  In  the  present  case, 
the  trial  court  did  not  dismiss  the  action,  but  did  proceed  to 
determine  the  entire  matter. 

In  certain  cases,  the  proof  rather  than  the  allegations 
in  the  pleadings  control,  as  stated  in  Fisher  v.  Trumbauer, 
suprcL    Even  though  this  be  true,  when  the  proof  is  all  in, 
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nevertheless  the  pleadings  must  control  up  to  a  certain  stage 
in  the  trial. 

We  agree  with  the  trial  court  that  the  weight  of  the  evi- 
dence shows  that^  as  between  plaintiff  and  defendants,  the 
bam  was  personal  property.  The  evidence  is  without  sub- 
stantial dispute,  we  think,  that  the  bam,  when  built,  was 
personal  property  as  between  Huffman,  who  built  the  bam, 
and  his  mother,  the  owner  of  the  land;  and  it  is  undisputed 
that  the  Seibers,  plaintiff's  grantors,  had  full  knowledge  of 
that  fact.  If  plaintiff  is  bound  by  such  knowledge,  then, 
even  though  the  case  had  been  tried  at  law,  or  to  a  jury, 
the  court  would  have  been  compelled  to  direct  a  Verdict.  In 
8uch  a  case,  there  would  be  no  prejudice  in  failing  to  separate 
•the  law  issue  and  try  that  on  the  law  side  of  the  calendar. 
Slaughter  v.  McManigal,  138  Iowa  643,  at  650. 

There  may  be  some  conflict  in  the  evidence  as  to  whether 
plaintiff  himself  had  notice  of  the  character  of  the  barn  as 
to  its  being  personal  property.  Whether  such  notice  is  re- 
quired, we  do  not  determine.  The  only  debatable  proposi- 
tion in  regard  to  plaintiff's  motion  to  separate  the  issues  is 
whether  there  was  such  a  conflict  in  the  evidence  as  to  entitle 
plaintiff  to  a  trial  at  law,  or  to  a  jury,  had  a  jury  been 
demanded. 

2.  It  is  further  said  in  argument  by  plaintiff  that,  even 
if  it  be  conceded  that  he  was  charged  with  notice  as  respects 
the  barn  and  its  character  as  personal  property^  yet  such  fact 
„   „  would  not  justify  defendants  in  wilfully  de- 

2 .  Trespass  :  *  .^  ^ 

eover '?  Bhfi't-  ^troyiug  the  bam ;  that  acts  of  trespass  cannot 
iDK  ^ound.  J3^  avoided  under  a  claim  of  right.  It  is  a 
sufficient  answer  to  this  to  say  that  plaintiff  did  not  sue  for 
trespass.  In  the  petition,  plaintiff  asked  to  recover  for  the 
value  of  the  bam,  also  for  exemplary  damages,  doubtless  on 
the  theory  that  defendants  acted  wilfully.  But  they  state 
in  argument  that,  under  the  record,  they  do  not  claim  to 
recover  anything  but  the  value  of  the  barn,  which  they  say 
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ifl  $250.00.     The  defendants,  or  some  of  them,  claimed  all 
the  time  to  own  the  bam  and  the  right  to  remove  it. 

3.  We  are  satisfied  from  the  evidence  and  the  entire 
record  that  the  trial  court  reached  a  just  conclusion,  but  we 
should  have  placed  it  upon  another  ground.    The  equitable 

issue  tendered  by  the  defendants,  if  deter- 

^'  Md'eqSitobil    mined  in  favor  of  defendants,  would  have 

mfnl^ine^^'^'       ended  the  controversy.    It  is  possible,  as  sug- 

troiiing:  trial     gested  by  defendants,  that  the  trial  court, 

having  found  against  the  plaintiff  in  holding 
that  the  bam  was  personal  property,  may  not  have  considered 
it  necessary  to  investigate  as  carefully  the  equitable  issue 
tendered  by  the  defendants.  However  this  may  be,  we  think 
that,  where  legal  and  equitable  issues  are  tendered  in  the 
same  action,  and  the  equitable  issue  would  end  the  contro- 
versy, the  trial  court  might  very  properly  exercise  the 
broader  equitable  powers  and  determine  the  case  on  that 
ground,  if  the  evidence  is  sufficient  to  sustain  such  issue. 

We  think  the  evidence  in  this  case  justifies 

*•  of7n8tru.^"      ^  finding  for  the  defendants  as  to  the  reforma- 

a "intektfon^""    tiou  of  the  deed.    It  is  from  a  failure  of  the 

through  rnutii-    trial  court  to  so  find  that  the  defendants  have 

Bufflciency  of      appealed.    We  may  properly  set  out  a  part  of 

showing.  ,  ,  .     .  T.  xi_    X 

the  testimony  on  this  issue.  It  appears  that 
George  W.  Crooks  was  appointed  sole  referee  to  sell  a  farm 
belonging  to  the  Huffman  heirs.  The  Seibers  brothers  owned 
some  land  adjoining  the  Huffman  land  and  Dyer  also  owned 
five  acres  adjoining  the  same  farm  on  the  north.  The  Seibers 
were  willing  to  purchase  a  part  of  the  Huffman  farm,  but 
could  not  buy  it  all ;  the  plaintiff  desired  to  purchase  a  part 
of  the  Huffman  farm,  but  not  all  of  it.  An  agreement  of 
that  kind  was  entered  into.  The  referee  suggested  to  plain- 
tiff and  the  Seibers  that,  to  save  making  two  referee's  deeds, 
he  report  the  sale  of  the  entire  farm  to  Seibers  brothers, 
who  would  convey  a  part  of  the  land  to  plaintiff.  A  survey 
was  made  and  plaintiff  paid  the  referee  the  agreed  price 
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per  acre  for  the  land  he  was  to  take,  and  It  deed  was  made 
for  the  entire  property  to  the  Seibers,  and  on  November  27, 
1911,  they  made  the  deed  in  question  to  plaintiff.  This  deed 
recites  that  they  were  'lawfully  seized  in  fee  simple  of  said 
premises,  that  they  are  free  of  incumbrance,  that  we  have 
good  right  and  lawful  authority  to  sell  the  same  and  we  do 
hereby  covenant  to  warrant  and  defend  the  said  premises  and 
appurtenances  thereto  belonging  against  the  lawful  claims  of 
all  persons  whomsoever  claiming  by,  through  or  under  us." 
It  is  the  claim  of  defendants  that  this  was  what  they  de- 
nominate an  accommodation  deed,  and  that  there  was  no  con- 
sideration as  between  the  Seibers  and  plaintiff;  that  the 
money  was  paid  to  the  referee.  This  deed  was  drawn  by  Mr. 
Crooks  as  a  notary  public,  who  was  also  the  referee.  Mr. 
Crooks  testifies: 

**My  reason  for  writing  after  the  warranty  clause  in  this 
deed  the  words  'claimed  by,  through  or  under  us'  was  that 
some  persons  think  that  a  quit  claim  deed  is  not  a  deed  sufS- 
cient  to  carry  title  and  this  would  be  called  a  special  war- 
ranty. The  object  in  that,  the  matter  being  understood 
between  all  the  parties,  and  the  purchase  being  made  in  the 
way  it  was,  was  that  all  that  would  be  given  would  be  a 
special  warranty  deed. 

**Q.  Was  it  your  intention  at  that  time  in  drawing  up 
that  deed,  or  from  what  Day  had  said  to  you  and  the  Seibers 
brothers  had  said,  that  the  Seibers  brothers  were  to  warrant 
the  title  to  Mr.  Day  to  this  land?" 

Over  objection,  he  answered: 

"No,  it  was  not  my  intention,  only  to  the  extent  of  it 
carrying  title  to  Mr.  Day  under  the  agreement  to  buy  land 
according  to  their  agreement. 

"Q.  Was  it  your  intention  in  drawing  that  deed  that 
Seibers  brothers  were  to  give  Day  any  more  title,  or  any 
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greater  title,  or  any  diflferent  title,  than  wnat  they  got  by 
the  Referee's  deed  from  you? 

^'A.  Nothing  else  than  that,  no. 

^'Q.  Then,  Mr.  Crooks,  this  deed  from  Seibers  brothers 
to  Mr.  Day  was  simply  a  form  or  formality  that  was  gone 
through  for  the  purpose  of  saving  you  making  two  reports 
of  sale  and  two  Referee's  deeds! 

"A.  Yes,  that  is  correct.     As  far  as  I  knew  from  my 
knowledge  of  this  transaction,  the  Seibers  brothers  did  not 
receive  any  consideration  whatever  for  this  deed  to  Mr.  Day. 
Not  a  cent,  nor  any  property.    It  was  during  the  negotia- 
tions that  Mr.  Day  spoke  to  me  about  the  bam,  and  I  then 
called  Mr.  Day's  attention  to  the  fact  that  that  bam  was 
on  there  that  belonged  to  Mr.  Dyer.    Mr.  Day  was  in  the 
ofSce.    I  told  him  that  Mr.  Dyer  had  been  in  and  spoke  about 
the  bam,  and  I  told  him  I  knew  he  was  to  have  the  bam  for 
it  did  not  belong,  as  I  understood  it,  to  the  Huffman  Estate, 
but  it  went  out  of  my  mind  before  that  to  say  anything  about 
it,  and  he  wanted  to  know  what  about  the  matter  of  reserv- 
ing it,  and  I  said,  'The  commission  to  me  directs  me  to  sell 
certain  lands,'  (describing  them) ;  that  I  didn't  know  that  I 
would  have  any  authority  (as  referee)  to  reserve  anything 
in  the  matter  of  the  bam,  but  as  I  understood  it,  it  belongs 
to  the  person  who  owned  the  five  acre  tract.    But  it  went  out 
of  my  mind  entirely,  and  we  talked  the  matter  over  some, 
and  he  wanted  to  know  if  he  bought  it,  what  about  the  out- 
come of  it,  and  I  told  him  I  didn't  think  it  was  a  fixture. 
He  wanted  to  know  about  it,  and  I  told  him,  as  I  understand 
the  law,  that  the  barn  was  put  there  to  be  taken  away,  the 
party  who  placed  it  there  had  a  right  to  remove  it,  and  it 
wouldn't  go  with  the  sale  unless  they  had  been  served  with 
notice  to  remove  it  and  failed  to  do  so  according  to  the  notice, 
but  he  had  better  see  Mr.  Pry,  who  had  procured  the  order 
for  the  sale  of  the  land  and  see  what  he  said  about  it.    Sub- 
sequently he  talked  to  Mr.  Fry  about  it.    This  conversation 
was  quite  a  while  before  I  drew  up  this  deed  to  plaintiff. 
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The  matter  hung  along.  As  I  have  already  said,  we  had  a» 
many  as  three  conversations,  and  in  each  I  explained  to  him, 
as  I  understood  the  matter,  that  I  told  him  I  was  not  selling 
the  bam;  I  was  selling  the  land  described  in  the  commis< 
sion.  He  came  back  to  me  and  said  Mr.  Fry  had  told  him 
substantially  the  same  as  I  had.  I  think  the  Seibers  were 
close  by  when  I  had  a  talk  with  Mr.  Day  in  reference  to  the 
bam.  At  the  time  I  drew  this  deed  from  Seibers  to  plain- 
tiff it  had  passed  out  of  my  mind  in  reference  to  the  bam. 
If  I  had  remembered  about  the  bam  at  the  time  I  had  drawn 
this  deed  I  would  have  put  in  there  the  reservation  in  refer- 
ence to  the  bam.*' 

Some  of  the  evidence  is  objectionable,  but  it  was  not  all 
objected  to.  There  is  enough  competent  evidence  to  show 
the  true  agreement  between  the  parties. 

One  of  the  Seibers  testifies, — and  the  other  says  he  under- 
stood it  the  same  way: 

''We  did  not  have  any  intention  at  the  time  I  and  my 
brother  executed  this  deed  to  C.  W.  Day  of  the  land  conveyed 
in  the  deed  that  we  would  give  him  any  title  or  right  to  the 
Dyer  bam.  At  the  time  that  we  executed  this  deed  to  C.  W. 
Day  we  did  not  claim  to  own  any  title  or  interest  in  this  bam 
of  Dyer's. 

**Q.  If  you  had  known,  Mr.  Seibers,  that  this  deed  that 
Mr.  Crooks  prepared  and  you  and  your  brother  signed  con- 
veyed any  title,  or  was  an  assignment  or  transfer  of  the  bam 
across  the  line  that  was  claimed  by  Sol  Dyer,  would  you  have 
signed  the  deed?" 


y> 


Over  objection,  he  answered,  **No,  sir. 

There  is  other  evidence  of  like  import.  Though  plaintiff 
denies  some  of  the  statements  of  the  witnesses  for  defend- 
ants, we  do  not  understand  him  to  claim  that  the  parties 
intended  or  supposed  that  the  bam  went  with  the  land  which 
plaintiff  was  buying.    He  simply  relies  on  his  deed.    In  fact, 

Vol.  171  Ia.— 29 
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we  understand  plaintiff's  contention  to  be,  on  the  other 
branch  of  the  case,  that  because  there  was  no  conflict  in  Uie 
testimony,  and  because  defendants'  own  testimony  was  not 
sufScient  to  warrant  a  reformation  of  the  deed,  and  the  court 
could  have  so  determined  from  defendants'  evidence  alone, 
therefore  the  motion  t#  transfer  or  to  try  the  law  issues  at  law 
should  have  been  sustained.  We  think  it  very  clear  from 
the  entire  record  that  it  was  not  the  intention  of  any  of  these 
parties  that  the  bam  in  question  should  go  with  the  land  pur- 
chased by  plaintiff,  and  that  the  deed  does  not  express  the 
true  agreement.  We  find  this  doctrine  laid  down  in  the 
books :  that  whenever  it  clearly  appears  that  a  written  instru- 
ment, drawn  professedly  to  carry  out  the  agreement  of  the 
parties  previously  entered  into,  is  executed  under  the  mis- 
apprehension that  it  really  embodies  the  agreement,  whereas, 
by  a  mistake  of  the  draughtsman,  either  as  to  fact  or  law,  it 
fails  to  fulfil  that  purpose,  equity  will  correct  the  mistake 
by  reforming  the  instrument  in  accordance  with  the  previous 
agreement.  True,  the  mistake  which  may  be  thus  corrected 
in  such  a  writing  must  be  mutual;  that  is,  such  a  mistake 
in  the  draughting  of  the  writing  as  makes  it  cover  the  intent 
or  meaning  of  neither  party  to  the  contract.  To  entitle  the 
party  to  a  reformation  of  the  contract,  he  must  prove  that 
it  was  the  intention  of  both  parties  to  make  a  contract  such 
as  he  seeks  to  have  established,  and  that  this  intention  was 
frustrated,  either  from  some  fraud,  accident,  or  mutual  mis- 
take of  the  parties.  Stelpflug  v.  Wolfe,  127  Iowa  192 ;  Oood- 
rich  v.  Fogarty,  130  Iowa  223 ;  Pyne  v.  KniglU,  130  Iowa  113 ; 
2  Pomeroy's  Equity,  Sec.  870;  4  Pomeroy's  Equity,  Sec  1376; 
Eaton  on  Equity,  p.  275. 

The  trial  court  might  well  have  placed  his  decision  upon 
this  ground,  but  the  result  is  the  same,  and  the  judgment  is 

Debmeb,  C.  J.,  Ladd  and  Evaks,  JJ.,  concur. 
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Oeoroe  DeQraw,  Appellee,  v.  Bettendorp  Axle  Company, 

Appellant. 

MASTER  ANB  SEBVANT:  Dangers,  ObYloii8»  Known  and  Appre- 
ciated— ^Failure  to  Warn — ^Assumption  of  Bisk.  Dangers  obvious 
and  known  to  and  appreciated  by  the  servant  call  for  no  warn- 
ing from  the  master.  Such  dangers,  incident  to  the  work,  are 
assumed  by  the  servant. 

PRINCIPLE  APPLIED!  A  carpenter  of  20  years'  experience 
in  all  lines  of  carpentering  had  been  sheeting  a  quarter-pitch 
roof.  Snow,  ice,  sleet  and  frost  were  on  the  roof.  He  had 
worked  under  these  conditions  for  some  time.  The  work  ¥ras 
stopped  for  two  weeks.  The  weather  was  stormy,  with  snow 
falling.  At  the  end  of  the  two  weeks,  he  was  told  generally, 
and  without  warning  as  to  danger,  to  go  upon  the  roof  and,  with 
other  workmen,  complete  the  sheeting.  He  had  not  seen  the 
roof  in  the  meantime,  but  had  no  reason  to  think  it  different 
than  when  he  left  it.  He  knew  ice  was  to  be  expected  on  a 
roof  in  January.  While  getting  nails  from  a  keg  on  the  roof 
preparatory  for  work,  he  slipped  and  fell  through  an  opening  in 
the  roof  which  had  not  been  sheeted.  Eeld,  the  danger  was 
ob.vious,  known  and  appreciated;  there  was  no  duty  to  warn;  and 
the  danger,  being  incident  to  the  work,  was  assumed  by  the 
servant. 

Appeal  from  Scott  District  Court. — ^Hon.  M.  P.  Donegan^ 

Judge. 

Friday,  June  18, 1915. 

Rehearing  Denied  Saturday,  October  2,  1915. 

Action  to  recover  damages  for  personal  injuries.  Trial 
to  a  jury  and  judgment  for  plaintiff  for  $1,000.  Defendant 
appeals. — Reversed. 

Cook  &  Bdlluff,  for  appellant. 

Helmick  &  Bovdinot  and  George  W,  Scott,  for  api>ellee. 
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Preston,  J. — The  petition  alleges  that  on  January  14, 
1913,  plaintiff  was  in  the  employ  of  defendant  as  a  carpenter 
and  engaged  in  roofing  a  new  foundry  building ;  that  on  said 
day  he  was  directed  by  a  foreman  of  defendant  to  go  upon  the 
roof  of  said  building  with  a  fellow  workman  and  complete 
the  sheeting  on  said  roof;  that  he  had  worked  on  said  roof 
a  number  of  days  previous  thereto,  until  inclement  weather 
compelled  the  cessation  thereof;  that  he  went  upon  said  roof 
and  proceeded  to  comply  with  said  order ;  that  in  the  exercise 
of  his  duties,  and  while  exercising  due  care,  he  went  near  a 
keg  of  nails,  previously  left  on  said  roof  for  the  use  of  work- 
men, and  procured  nails  for  the  use  of  himself  and  the  other 
workman;  that,  unknown  to  him,  ice  had  formed  upon  the 
melting  snow  near  the  opening  which  they  were  about  to 
sheet  over,  and  on  stooping  to  commence  work,  said  ice  caused 
him  to  slip  and  fall  from  the  roof  into  said  opening,  his  fall 
being  arrested  about  eight  feet  down.  Injuries  were  inflicted, 
the  extent  of  which  are  not  in  dispute  upon  this  appeal. 
The  two  grounds  of  negligence  submitted  to  the  jury  by  the 
trial  court  were  as  to  whether  defendant  failed  in  its  duty 
to  furnish  plaintiff  a  safe  place  in  which  to  work,  or  failed 
in  its  duty  to  warn  plaintiff  of  the  dangers  incident  to  work- 
ing on  the  roof.  The  defendant  introduced  no  evidence. 
At  the  close  of  plaintiff's  evidence,  defendant  moved  for  a 
directed  verdict,  which  motion  was  overruled.  In  the  as- 
signment of  errors,  appellant  challenges  the  sufSciency  of  the 
evidence  to  show  any  negligence  of  the  defendant.  It  is  also 
said  that  the  injury  to  plaintiff  resulted  from  one  of  the 
dangers  inherent  in  the  business  of  a  carpenter  engaged  in 
laying  roofs  in  the  winter  time,  which  was  open  and  obvious, 
and  of  which  plaintiff  assumed  the  risk.  Some  of  the  in- 
structions are  also  complained  of. 

Because  of  appellant's  contention  that  the  evidence  does 
not  warrant  a  recovery,  it  will  be  necessary  to  refer  to  so 
much  of  it  as  bears  upon  the  cause  of  plaintiff's  injury, 
somewhat  in  detail.    Plaintiff  testified: 
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''I  am  forty  years  old;  was  employed  by  defendant  as  a 
carpenter  and  had  been  in  their  service  from  about  June 
until  January  when  I  met  with  this  accident.  I  did  nearly 
all  the  roof  work  on  the  foundry  building.  The  building  was 
about  as  long  as  a  city  block,  one  hundred  eighty  or  two 
hundred  feet  wide,  and  I  think  the  peak  was  seventy  feet 
high,  and  the  eaves  about  forty  feet  high.  I  was  engaged  in 
sheeting  that  roof.  "We  had  nails  on  the  roof  for  the  roof 
already  up  there,  sitting  up  on  the  roof  in  a  keg.  I  think 
the  work  ceased  around  about  two  weeks  before  I  got  hurt. 
During  that  two  weeks  we  had  stormy  weather,  snow.  Q. 
While  you  were  working  up  there  previous  to  being  hurt, 
was  there  any  snow  or  ice  or  sleet  or  frost?  A.  Why,  yes, 
there  was  snow  and  ice  on  the  roof  and  had  been  for  two 
weeks  ahead  of  that.  There  had  been  frost  on  the  roof  when 
I  was  working  previous  to  the  time  I  was  hurt,  and  we  had 
worked  under  those  conditions.  Millis  was  working  with  me 
the  morning  I  got  hurt.  The  morning  of  the  accident,  the 
foreman  of  the  carpenters  at  the  foundry  told  me — ^*  You  boys 
will  have  to  go  up  there  and  put  that  roof  on;  the  brick- 
layers have  got  done.  We  want  to  get  that  roof  on  right 
away  to  enclose  the  building.  We  will  have  to  take  and  put 
the  windows  in  before  we  take  the  scaffold  down,'  that  is  all 
the  directions  I  had.  In  obedience  to  that  order,  I  went  up 
and  started  to  put  the  roof  on.  I  told  Millis  I  would  go  up 
and  get  the  nails,  and  I  would  nail  the  upper  end  on  account 
that  I  had  rubbers  on  and  he  didn't  have  any.  I  got  the 
nails  and  put  enough  for  him  and  me  both  in  my  apron  and 
went  to  go  down  to  handle  my  end  and  hand  him  his  nails, 
and  I  slipped  and  fell.  There  was  frost  on  the  roof  that 
I  could  see,  and  there  was  ice  under  the  frost  that  I  didn't 
see.  I  did  not  walk  or  proceed  over  the  roof  any  different 
from  what  I  had  previously  done.  We  had  nails  up  there  to 
finish  up  this  roof.  There  was  about  half  a  keg  of  nails  up 
there.  We  went  up  and  I  says,  'I  will  go  up  and  get  the 
nails,'  because  I  knew  where  they  were,  and  he  says,  *A11 
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right.'  When  I  came  back  with  the  nails,  then  I  slipped.  I 
set  the  nails  on  a  snow  bank  on  top  of  the  roof — a  little  drift 
of  snow.  I  was  at  work  about  eight  or  ten  feet  from  the 
opening.  From  there  I  slid  down,  eased  myself  down  easy. 
By  that,  I  mean  as  a  general  thing  you  get  down  on  your 
knees  and  slide  down  until  you  get  to  where  you  want  to 
work;  you  don't  stand  up  and  walk  down;  I  sat  down  to 
.  get  down  to  where  I  was  going  to  work  and  hand  him  the 
nails,  and  of  course  I  slipped  off.  We  always  had  a  ladder 
somewhere  around  before  that,  and  I  would  walk  down  to 
where  the  ladder  would  stand.  We  always  crept  down  to 
that  ladder  on  the  edge  of  the  roof.  I  started  to  work  on 
that  roof  about  twenty  minutes  after  nine  in  the  morning, 
and  I  just  got  the  nails  to  start  to  work  and  then  I  fell.  It 
couldn't  have  been  over  ten  minutes.  On  the  morning  I  was 
hurt,  I  didn't  know  the  condition  of  the  roof.  I  hadn't  been 
up,  and  I  hadn't  seen  it  or  been  near  it.  I  did  not  have  any 
reason  to  think  it  was  diflferent  from  what  it  was  when  I  had 
worked  there  before.  We  had  worked  on  it  before  with  frost 
up  there;  whenever  there  would  be  frost  up  there  the  roof 
was  bad,  we  had  done  lots  of  work  up  there  with  frost  up 
there  on  the  roof.  I  fell  between  twelve  and  fourteen  feet 
and  struck  the  crane  beam;  there  was  no  scaffolding  on  the 
inside  of  the  building;  it  was  all  outside.    I  fell  on  the  inside. " 

On  cross-examination,  he  testified: 

"The  building  was  a  foundry,  with  a  ventilation  cupola 
on  top.  The  roof  was  a  slanted  roof  of  twenty-four  feet; 
there  was  a  straight  wall  that  rose  up  a  certain  distance 
higher  and  a  plain  gable  roof  on  top  of  that.  There  was  more 
than  forty  feet  left  to  be  covered,  but  that  was  all  we  got  to 
on  account  of  the  brick  work  at  that  time.  The  bricklayers 
had  got  done  with  about  that  much.  I  mean  there  was  a 
space  of  about  forty  feet  north  and  south  by  ten  feet  east 
and  west  that  had  to  be  covered.  We  were  putting  ten-foot 
lengths  on  at  that  time  at  the  lower  edge.     The  fourteen- 
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foot  lengths  were  already  on.  We  were  to  cover  a  space  ten 
by  forty  that  morning.  I  have  been  a  carpenter  for  about 
twenty  years ;  have  done  pretty  near  everything  in  that  line, 
building  and  house  building,  and  I  have  helped  put  on  a 
great  many  roofs  in  that  time.  This  roof  was  about  a  quarter 
pitch  roof.  In  the  twenty-four  feet,  it  would  have  a  drop 
of  six  feet  It  isn't  a  very  steep  roof.  They  build  them 
steeper  than  that,  and  I  have  worked  on  them  steeper  than 
that.  The  sheeting  in  the  roof  was  inch  and  a  half  matched 
stuff  like  flooring,  and  when  they  laid  them  up  tight  to- 
gether there  wasn't  any  cracks  in  the  roof.  The  boards  ran 
lengthwise  up  and  down.  That  kind  of  roof  didn't  give 
me  as  good  a  foothold  as  boards  laid  for  shingles,  with  cracks 
between  them.  I  have  lived  in  this  vicinity  since  last  May  or 
June,  and  before  that  in  Chicago  nearly  all  my  life;  I  had 
worked  in  a  climate  where  ice  and  snow  comes  in  winter  time 
and  I  knew  at  the  time  of  this  accident  that  snow  and  ice 
were  to  be  expected  in  the  month  of  January.  I  knew  that 
working  on  a  roof  in  January  there  was  apt  to  be  both  snow 
and  ice  on  the  roof  at  any  time.  That  is  peculiar  to  this 
climate.  I  knew  that  any  time  I  was  doing  roof  work  in  the 
winter  time  I  might  find  slippery  places  by  reason  of  frost 
and  ice  or  snow.  There  was  a  scaffold  on  the  outside  seven 
feet  wide  and  only  four  feet  below  the  eaves,  so  the  only 
place  where  I  could  fall  any  distance  was  to  slip  through  the 
unfinished  hole  in  the  roof.  I  had  no  special  orders  when 
I  went  up  there  except  to  go  up  and  finish  the  roof;  that 
was  all.  I  knew  from  the  work  I  had  done  there  previously 
how  that  roof  was  to  be  laid.  The  board  would  be  driven 
into  its  tongue  and  groove  until  they  came  together  and 
nailed.  I  would  nail  a  board  at  the  upper  end  and  Millis 
would  nail  the  lower  end.  It  was  pretty  cold  around  January 
and  we  wore  rubbers.  I  had  a  pair  of  what  they  call  German 
socks  and  rubbers  on  them.  When  I  got  the  keg  of  nails  I  set 
it  down  about  eight  or  ten  feet  from  the  opening  in  the  roof. 
I  did  not  see  more  than  frost  on  the  roof,  only  this  snow 
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and  froze.  There  was  snow  in  places;  kind  of  little  drifts 
along,  little  piles  of  snow  on  the  roof.  I  knew  from  past 
experience  that  where  snow  melted  in  the  winter  time  and 
froze  again  there  was  likely  to  be  ice.  I  had  left  those 
nails  up  there  myself  previously.  Before  I  got  them,  they 
were  sitting  back  just  on  the  old  building.  The  keg  stood 
above  the  opening.  That  is  where  I  went  to  get  them  and  got 
them  and  carried  them  back  to  where  we  were  going  to  work. 
In  order  to  do  that,  I  walked  over  the  slanting  part  of  the 
roof  that  was  already  laid.  I  got  the  nails  safely,  and  then  T 
undertook  to  go  down  to  where  I  was  going  to  work.  I 
crawled  over  the  iron  beam  to  get  from  the  scaffold  over  to 
the  fourteen-foot  boards  that  were  laid.  I  knew  just  how 
much  of  the  roof  had  been  finished  before  I  went  up.  I 
knew  that  there  hadn't  been  anybody  up  for  around  about 
two  weeks.  We  had  been  working  inside.  Mr.  Millis  and  I 
were  the  first  ones  to  be  sent  up  there  after  the  lay  off  of 
two  weeks.  They  had  canvas  where  the  two  buildings  came 
together  so  the  snow  wouldn't  get  in  and  cold  air  get  on  the 
moulders.  This  canvas  was  not  where  we  were  going  to 
board." 

Bobert  Happs  testified: 

"I  was  helping  with  the  carpenter  work  at  the  time 
plaintiff  got  hurt.  I  was  working  for  the  defendant  helping 
build  scaffolding  and  nailing  on  roof  and  working  around 
there.  The  snow  was  above  where  the  roof  was  where  plain- 
tiff was  working,  right  at  the  edge  where  he  had  come  down 
to  go  to  work  on  the  roof,  just  a  little  above.  I  suppose  he 
was  going  to  nail  right  on  the  edge  where  I  did  and  the  snow 
and  ice  were  right  there  alongside  of  it  in  places  there.  Q. 
Could  you  see  the  ice  and  frost?  A.  Oh,  yes,  you  could  see 
them ;  it  was  in  a  pile  and  a  person  could  see  that  all  right. 
Q.  Was  there  frost  on  the  icet  A.  It  was  snow.  It  wasn't 
frost  at  all.  It  was  snow.  Q.  On  the  ice?  A.  On  the  ice 
because  it  rained  and  sleeted  and  snowed  that  night  and  the 
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next  day  they  went  to  work  up  on  the  roof.  They  went  up 
there  about  ten  o'clock  I  noticed  the  place  where  Mr. 
DeQraw  slipped.  You  could  see  where  he  slipped.  There 
was  ice  and  snow;  there  wasn't  any  frost.  There  was  a 
heavy  frost  that  morning.  I  suppose,  snow  and  ice  and  sleet 
together,  I  should  say.  The  ice  and  snow  and  frost  at  that 
time  looked  just  the  same  as  it  always  looked  to  anybody; 
when  they  see  it  there  on  the  boards." 

Witness  Brimmer  testified  he  was  working  about  twenty 
feet  below  plaintiff;  that  there  was  frost  and  ice  and  snow 
on  the  roof.  This  is  the  substance  of  all  the  testimony  as  to 
the  condition  of  the  roof. 

The  order  to  plaintiff  and  the  others  was  general  and 
simply  designated  work  to  be  done  by  them,  not  an  order 
given  in  the  actual  direction  of  the  work.     It  is  true,  of 

course,  as  contended  by  his  counsel,  that  plain- 

Hastbs  and 

SBBTANT :  dan-    tiff  was  not  required  to  make  an  independent 

eers  obvious, 

prwUted^^faR"-  ^^^estigation,  but  may  assume  his  employer 
aMumptionVf  ^^^  performed  the  duty  required  of  it  as  to 
^^^^'  the  condition  of  his  working  place,  unless  the 

defects  and  dangers  were  obvious  and  known  and  appreciated 
by  him,  and  it  is  equally  true  that  the  defendant  would  have 
no  right  to  send  him  into  a  place  where  there  is  hidden 
danger  without  warning;  but,  under  the  evidence  in  this  case, 
there  was  nothing  concealed  or  hidden.  There  is  no  duty  of 
the  employer  to  warn  the  employe  of  dangers  which  are 
obvious  and  known  and  appreciated  by  the  employe.  Here 
the  evidence,  without  conflict,  shows  that  the  defect  and  the 
danger  were  obvious.  The  evidence  of  plaintiff  himself, 
taken  all  together,  so  shows.  True,  he  says  in  one  place  in 
his  testimony  that  he  did  not  know  there  was  ice  under  the 
frost,  but  in  another  place  he  says:  **I  did  not  see  more 
than  frost  on  the  roof  only  this  snow  and  froze.  I  knew  from 
past  experience  that  where  snow  melted  in  the  winter  time 
and  froze  again  there  was  likely  to  be  ice." 


458  DeQraw  v.  Bettendorp.  [171  Iowa 

He  was  an  experienced  carpenter^  accustomed  to  work- 
ing on  roofs  in  the  winter  in  this  climate.  He  knew  the  effect 
of  melting  snow  and  freezing  and  that  ice  was  to  be  expected. 

He  had  quit  work  on  this  same  roof  two  weeks  before  because 

» 

of  bad  weather.  He  knew  there  had  been  cold,  stormy- 
weather — snow — during  that  two  weeksw  He  and  Millis  were 
the  first  ones  to  go  up  on  the  roof  when  work  was  resumed, 
and  the  plaintiff  then  saw  for  himself  the  frost,  snow  and 
ice  on  the  roof  where  he  was  hurt  and  says  it  had  been  there 
two  weeks  before  that  time.  His  other  witnesses  also  so  say. 
Plaintiff  was  better  infonped  as  to  the  condition  of  the  roof 
and  the  danger  than  his  foreman  or  the  defendant.  Every- 
thing of  which  he  could  have  been  warned  was  known  by  him. 
As  said  by  Mr.  Justice  Weaver,  in  Kerlin  v.  Railway  Co., 
149  Iowa  440,  447:  **So,  too,  if  the  danger  to  be  appre- 
hended in  obeying  the  order  is  better  known  to  the  servant 
than  to  the  master  giving  the  order,  or  if  the  servant  fully 
appreciates  the  nature  and  extent  of  the  risk  to  which  he  is 
exposed,  he  is  held  to  have  assumed  the  risk." 

Other  cases  hold  the  same.  Without  further  discussion, 
we  think,  under  the  evidence,  there  was  no  duty  to  warn, 
and  that  plaintiff,  knowing  the  defects  and  danger,  assumed 
the  risk,  and  that  this  risk  was  incident  to  the  work.  Other 
questions  are  discussed,  but  we  deem  it  unnecessary  to  notice 
them,  because  the  conclusion  we  have  reached  decides  the 
case. 

The  motion  to  direct  a  verdict  should  have  been  sus- 
tained. Other  and  different  evidence  may  be  produced  on 
another  trial,  so  that  the  cause  is  reversed  and  remanded. 

Deemeb,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 
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EMiii  Edgren,  Appellee,  v.  Scandia  Coal  Company, 

Appellant. 

MASTER   AND    SAVANT:    Mines— FaUnre   to   Finnish   Props^ 

1  Miner  Continuing  Work — Statutorily  "Safe" — Negligence  per  Se. 
Whether  a  mine  is  "safe"  within  the  meaning  of  our  Mining 
Act,  providing  no  miner  shall  work  in  his  place  '  *  until  it  is  made 
safe,"  depends  on  the  facts  ascertainable  by  reasonable  dili- 
gence before  the  accident,  and  not  on  the  later  developments  of  the 
accident  itself.  In  other  words,  if  a  miner  makes  an  examina- 
tion such  as  a  reasonably  cautious  miner  would  make  and  dis- 
covers nothing  that  such  a  miner  would  deem  unsafe,  then  the 
place  is  "safe,"  statutorily,  and  he  may  continue  work,  guiltless 
of  negligence  per  ae,  even  though  an  accident  follows,  demon- 
strating that  in  truth  it  was  unsafe.  (Sees.  2489-5a,  2489-16a, 
Sup.  Code,  1913.). 

PBINCIPLE  APPLIED:  A  miner,  injured  by  a  fall  of  slate 
because  of  insufficient  propping,  had  frequently  requested,  and 
had  been  promised,  props,  but  operator  had  failed  to  deliver 
them.  In  the  face  of  the  statute  he  continued  work,  after  proper 
examination.  Held,  he  was  not  guilty  of  negligence  per  se — 
that  he  had  not  violated  the  statute.  > 

MASTER  AND  SERVANT:     Mines — ^Unpropped  Roof — ^Miner  Con- 

2  tinning  Work — Contributory  Negligence  per  Se.  Evidence  re- 
viewed and  held  not  to  show  contributory  negligence  on  the 
part  of  a  miner  working  in  a  partially  propped  room. 

PRINCIPLE  APPLIED:  A  miner's  room  ran  north  and  south, 
was  100  feet  long,  20  feet  wide  and  some  4  feet  high.  A  track 
was  laid  along  west  wall  and  some  5  feet  therefrom.  The  roof 
was  slightly  lower  on  west  side  of  track  than  on  the  east  side, 
owing  to  a  "roll"  or  "step  down"  in  the  slate  roof.  This 
"roll"  was  about  on  the  line  of  the  west  rail.  "Bolls"  fre- 
quently are  attended  with  "slips"  or  breaks  in  the  continuity 
of  the  slate.  There  was  evidence  that  this  "roll"  contained  no 
"slip."  Some  days  before  the  accident,  plaintiff  requested  the 
foreman  to  timber  over  his  track  because  of  the  "roll."  Plain- 
tiff propped  the  entire  roof  west  of  the  line  of  this  "roll,"  and 
also  the  entire  roof  east  of  the  track,  except  to  within  35  feet  of 
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the  face,  or  north  end.  This  35  feet  was  partially  propped  by  a 
row  of  props  3  or  4  feet  apart,  near  the  east  rail.  The  rest  of 
the  area  remained  without  props.  Plaintiff  repeatedly  requested 
other  props.  Though  promised,  they  had  not  been  furnished. 
Plaintiff  examined  the  roof,  deemed  it  safe,  pushed  his  car  35 
feet  south  of  the  face  and  commenced  to  load  from  the  west  side 
of  track.  At  this  point,  the  roof  was  fully  propped  west  of 
track,  and  the  short  row  of  props  extended  along  the  east  side 
of  car  and  7  feet  north  of  the  car.  The  roof  fell  primarily  from 
the  unsupported  roof  but  carried  with  it  part  of  the  supported 
roof.  No  fall  came  from  west  of  the  track.  The  break  was 
along  the  line  of  the  ' '  roll. ' ' 

MASTER  AND  SERVANT:     Mlneft— FaUlng  Roof— FaUnre  to  For^ 

3  Dish  Props— Prozlmate  Oauae.  When  the  roof  of  a  mine  fell 
because  of  the  absence  of  props,  the  proximate  cause  of  such 
fall  may  be  deemed  the  mine  owner's  failure  to  furnish  the 
props,  it  appearing  that  the  miner  had  requested  the  props  and 
would  have  installed  them  had  they  been  furnished.  (Sees 
2489-5a,  2489-16a,  Sup.  Code,  1913.) 

liASTER   AND   SERVANT:      Illnes — ^Failnre   to   Furnish  Props-^ 

4  Miner  Oontinuing  Work— -ABBumption  of  Risk.  A  miner,  having 
requested  the  mine  operator  to  furnish  him  props  with  which  to 
prop  the  room  in  which  he  was  working,  does  not,  by  continu- 
ing at  his  work,  assume  the  risk  arising  from  the  operator's 
failure  to  furnish  them.    (Sec.  4999-a3,  Sup.  Code,  1913.) 

MASTER  AND  SERVANT:    Mines— Failure  to  Prop  Roof— In  jury- 

5  Facts  Essential  to  Recovery.  A  miner  seeking  to  recover  for  in- 
juries received  from  the  falling  of  the  roof  of  his  mining  place 
by  reason  of  insufficient  props  thereunder  must  show: 

1.  That  he  had  requested  the  owner  to  furnish  the  props. 

2.  That  the  owjier  had  failed  to  do  so  within  a  reasonable  time. 

3.  That  the  owner's  failure  to  furnish  the  props  was  the  reason 

for  his  failure  to  prop  the  roof. 

4.  That  upon  ''entering"  his  place  of  work,  his  first  act  was  to 

diligently  examine  the  said  roof. 

5.  That  the  said  examination  revealed  nothing  to  him  that  he 

deemed  unsafe,  and  that  he  therefore  believed  it  safe.    (Sees. 
2489-5a,  2489-16a,  Sup.  Code,  1913.) 

MASTER  AND  SERVANT:    Instructions— Oontrlbutory  Negligence— 

6  Inadvertent  Omission.  An  instruction,  intended  to  cover  the  sub- 
ject of  contributory  negligence,  but  inadvertently  omitting  the 
word  "negligence,"  held  insufficient^ 
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APPEAIi  AND  EBBOB:    Bnlings  Adyerse  to  Winning  Party— -Bevlew. 

7  Bulings  of  the  trial  court,  adverse  to  the  winning  party  but  not 
affecting  the  amount  of  recovery,  will  not  be  reviewed  by  the 
appellate  court. 

Appeal  from  Boone  District  Cotirt. — Hon.  R.  M.  Wright, 

Judge. 

Saturday,  March  13,  1915. 

Rehearing  Denied  Saturday,  October  2,  1915. 

Action  for  damages  for  personal  injuries  to  an  employee 
in  a  coal  mine.  The  injury  resulted  from  a  fall  of  slate.  The 
plaintiff  thereby  lost  his  left  arm  at  the  shoulder  joint  and 
the  thumb  and  forefinger  of  his  right  hand.  There  was  a 
verdict  for  the  plaintiff.    The  defendant  appeals. — Reversed, 

John  T.  Clarkson  and  Stevens,  Frye  dk  Stevens,  for 
appellee. 

Parker,  Parrish  d:  Miller,  and  C.  Woodbridge,  for  appel- 
lant. 

Evans,  J. — The  defendant  is  a  corporation  engaged  in 
coal  mining.  The  plaintiff  was  an  experienced  coal  miner  in 
its  employ.  The  accident  resulted  from  a  falling  roof  which 
was  insufficiently  propped.  The  negligence  charged  against 
the  defendant  was  that  it  failed,  after  repeated  requests  from 
the  plaintiff,  to  furnish  props  for  the  propping  of  such  roof. 
The  defense  interposed  was  a  general  denial  and  plaintiff's 
assumption  of  risk  and  contributory  negligence.  The  acci- 
dent occurred  in  the  plaintiff's  room  or  *' place  of  work." 
The  entry  which  immediately  connected  with  this  room  ex- 
tended east  and  west.  The  room  extended  from  the  entry 
toward  the  north.  This  room  had  been  worked  to  a  depth 
of  100  feet  from  such  entry.  It  was  about  20  feet  wide, 
except  at  its  south  end,  next  to  the  entry,  where  it  was  only 
about  9  feet  wide.    As  the  miner's  work  progressed,  a  track 
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was  laid  in  the  room  and  extended  from  time  to  time.  The 
course  of  this  track  was  almost  due  north,  bearing,  however, 
a  little  east.  It  was  laid  4  or  5  feet  east  of  the  west  wall  ot 
"rib''  of  the  room.  The  thickness  of  the  vein  was  about 
4  feet.  The  height  of  the  room  varied  to  some  extent^  because 
of  a  **roir'  or  **step  down^'*  in  the  slate  which  comprised 
the  roof.  By  reason  of  this  **roll,''  the  roof  was  slightly 
lower  on  the  west  side  of  the  track  than  on  the  east  This 
roll,  when  first  uncovered  at  its  south  end,  entered  into  the 
coal  bed  about  2  inches.  As  the  room  was  enlarged  toward 
the  north  by  the  removal  of  the  coal,  the  roll  became  deeper, 
so  that  at  the  final  north  face  of  the  room  as  it  was  at  the 
time  of  the  accident,  its  penetration  into  the  coal  bed  was 
about  8  inches.  The  principal  part  of  the  room  required 
4%-foot  props,  and  these  were  called  for  by  the  plaintiff 
several  days  in  succession.  The  plaintiff  had  in  his  room  4- 
foot  props  and  5-foot  props.  He  was  able  to  use  the  4-foot 
props  and  did  use  the  same  on  all  that  part  of  the  roof  lying 
west  of  the  line  of  the  roll.  This  line  of  the  roll  in  the  roof 
was  about  on  the  line  of  the  west  rail  of  the  track.  On  the 
east  side  of  the  track,  the  room  was  fully  propped  to  within 
about  35  feet  of  the  north  end  or  face,  and  partly  propped 
for  a  further  distance,  in  that  a  row  of  props  3%  or  4  feet 
apart  was  placed  near  to  and  parallel  with  the  east  rail  of 
the  track.  This  left  an  unpropped  area  of  considerable  size. 
At  2 :00  o'clock  on  the  day  before  the  accident,  the  mine  fore- 
man was  present  in  the  room  and  promised  to  send  a  man 
down  to  saw  the  5-foot  props  and  render  them  suitable  for 
use  in  propping  this  area.  This  had  not  been  done  at  the 
time  of  the  accident,  which  occurred  the  next  morning  at 
7 :30.  Upon  the  morning  of  the  accident,  the  plaintiff  entered 
his  room  shortly  after  7 :00  o'clock  and  made  an  examination 
of  the  roof  in  the  usual  way  and  discovered,  as  he  supposed, 
that  it  was  solid  and,  for  the  time  being,  safe.  He  did  not, 
however,  proceed  with  his  mining  at  the  face  of  the  room,  but 
he  did  proceed  to  load  a  car  with  his  **stock  coal'*  which  he 
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had  accumulated  in  a  pile  on  the  west  side  of  the  track.  He 
pushed  the  car  on  its  track  to  a  point  30  or  35  feet  south  of 
the  face.  At  such  point  he  was  loading  his  car,  when  a  fall 
of  slate  occurred.  This  was  the  result  of  lack  of  support  to 
the  roof.  It  came  primarily  from  the  unsupported  part  of 
the  roof,  but  brought  with  it  a  part  of  the  roof  which  was 
supported  by  props.  At  that  moment,  the  plaintiff  was  in 
front  of  his  car  adjusting  the  position  of  a  block  of  coal.  The 
fall  was  confined  to  the  east  side  of  the  line  of  the  "roU'^ 
heretofore  referred  to.  No  fall  occurred  on  the  west  side  of 
the  track.  The  roof  over  plaintiff's  head  at  the  time  of  the 
accident  was  supported  by  the  row  of  props  on  the  west  side 
of  the  track  already  referred  to,  extending  nearly  to  the 
face  of  the  room,  and  by  the  shorter  row  of  props  on  the  east 
side  of  the  track,  extending  to  within  17  or  18  feet  of  the 
face  of  the  room.  This  row  extended  about  7  feet  further 
north  than  plaintiff's  position  at  the  time  of  the  injury.  The 
reason  why  the  room  was  not  propped  up  to  within  6  or  10 
feet  of  the  working  face  was  that  the  plaintiff  had  been  unable 
to  obtain  from  the  defendant  the  necessary  props  for  that 
purpose.  The  foregoing  is  sufficient  statement  to  enable  us 
to  consider  the  bearing  of  certain  sections  of  the  statute  which 
are  of  controlling  importance.  In  presenting  the  foregoing 
as  the  "facts,"  we  do  so  only  in  the  sense  that  they  have  sup- 
port as  such  in  the  evidence. 

I.  At  the  close  of  the  evidence,  the  defendant  moved  for 
a  directed  verdict  in  its  favor  on  the  grounds  (1)  that  no 
actionable  negligence  on  the  part  of  the  defendant  was  shown 

in  that,  if  it  was  negligent  at  all,  such  negli- 
1.  Mabteb  and  ^     _  .      ^  -     _ 

sebvant:  gence  was  not  the  proxunate  cause  of  the 

mines :  failure  '^ 

*ro'^™mtaer  i^J^ry;  (2)  because  the  plaintiff  had  failed 
work^^itetu-  ^  show  himself  free  from  contributory  negli- 
negi^ence'per  g^nce  and  becausc  it  appeared  conclusively 
■*•  that  he  was  guilty  of  contributory  negligence ; 

.  and  (3)  because  it  appeared  conclusively  that  the  plaintiff 
had  assumed  the  risk  of  the  injury  which  resulted  to  him. 
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This  motion  was  overruled  and  the  case  was  submitted  to 
the  jury.  It  is  now  contended  for  the  defendant  that  such 
motion  ought  to  have  been  sustained.  This  contention  is  based 
upon  certain  recent  enactments  which  have  a  very  important 
bearing  upon  tho  respective  rights  of  the  parties  herein.  The 
first  of  these  for  our  cfmsideration  is  chapter  106  of  the  Acts 
of  the  Thirty-Fourth  Qeneral  Assembly,  now  incorporated 
in  Sec.  2489  et  seq.  of  the  Code  Supplement  of  1913.  It  is 
provided  therein  as  follows : 

' '  Sec.  2489-5a.  The  owner,  lessee,  operator  or  person  in 
charge  of  any  mine  shall  at  all  times  keep  a  sufficient  supply 
of  caps  and  timbers  to  be  used  as  props  or  otherwise,  conven- 
ient and  ready  for  use  and  shall  send  such  caps,  timbers  and 
props  down  when  requested  and  deliver  them  to  the  places 
where  needed.'* 

"Sec.  2489-16a.  It  shall  be  the  duty  of  each  employee  to 
examine  his  working  place  upon  entering  the  same  and  shall 
not  commence  to  mine  or  load  coal  or  other  mineral  until  it 
is  made  safe.  Each  miner  or  other  employee  employed  in  a 
mine  shall  securely  prop  and  timber  the  roof  of  his  working 
place  therein.  .  .  .  When  draw-slate  or  other  like  ma- 
terial is  over  the  coal,  he  shall  see  to  it  that  proper  timbers 
are  placed  thereunder  for  his  safety  before  working  under 
the  same." 

From  the  first  section  above  quoted,  it  will  be  observed 
that'  it  is  the  duty  of  the  employing  corporation  to  keep  a 
supply  of  props  convenient  and  ready  foi;  use,  and  that  it  is 
its  duty  to  "send  such  props  down  when  requested  and 
deliver  them  to  the  places  where  needed. ' '  Under  the  second 
section,  the  duty  to  prop  and  timber  the  roof  of  the  miner  ^s 
room  or  working  place  is  upon  the  miner  himself.  Manif estly» 
however,  this  particular  duty  cannot  rest  upon  him  until  his 
employer  has  sent  the  props  down.  The  duty  of  the  employer 
to  send  the  props  down  does  not  arise  until  the  miner  has 


Oct  1915]         Edgren  v.  Sc^xdu  Coai.  Co.  465 

requested  the  same.  The  miner,  therefore,  is  under  the 
antecedent  daty  to  make  request  for  needed  props,  and  we 
may  assume  that  such  request  ought  to  be  made  at  such  a 
time  as  will  give  the  employer  a  reasonable  time  and  oppor- 
tunity  to  comply  therewith  before  danger  be  imminent  The 
further  twofold  duty  is  laid  upon  the  miner:  (1)  To  examine 
his  working  place  upon  entry  of  the  same,  and  (2)  he  ''shall 
not  conmience  to  mine  or  load  coal  or  other  mineral  until  it 
is  made  safe."  These  duties  are  continuing  duties  and  rest 
upon  the  miner  regardless  of  whether  his  employer  has  sup- 
plied him  with  suitable  props  or  not  The  affirmative  duty 
here  laid  upon  him  is  to  "examine  his  working  place  upon 
entering  the  same."  He  must  not  permit  his  attention  to  be 
diverted  to  any  other  work  until  he  has  made  such  examina- 
tion. It  is  a  duty  of  inspection.  The  second  duty  trails  the 
first  and  is  prohibitive  and  negative  and  forbids  him  to 
"commence  to  mine  or  load  coal"  until  his  working  place 
"is  made  safe." 

The  first  contention  of  defendant  at  this  point  is  that, 
as  the  failure  of  the  employer  to  furnish  props  when  requested 
becomes  negligence  as  a  matter  of  law  because  of  a  violation 
of  the  statute,  so  the  failure  of  the  miner,  if  any,  to  discover 
the  unsafe  condition  in  his  room,  and  his  failure  to  refrain 
from  mining  and  loading  coal  until  safety  be  secured,  are 
also  negligence  as  a  maiter  of  law,  because  it  is  a  violation 
of  the  express  provisions  of  the  statute ;  and  that  if  it  be  such 
negligence,  then  it  becomes  the  proximate  cause  of  the  injuiy, 
or  at  least  a  contributing  cause,  either  of  which  will  defeat 
recovery. 

For  the  plaintiff,  it  is  argued  that  the  term  "safe"  is  a 
relative  term  and  that  it  necessarily  involves  different  degrees 
and  that  its  ascertainment  in  advance  must  necessarily  rest 
on  the  judgment  of  the  inspector ;  and  that,  therefore,  if  the 
plaintiff  in  this  case,  in  compliance  with  the  statute,  did 
examine  the  roof  of  his  room  with  reasonable  diligence 
under  all  the  circumstances,  and  if,  upon  such  examination, 
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the  conditions  discovered  indicated  a  solidity  and  soundness 
which  satisfied  him  of  its  safety;  and  if,  in  the  man- 
ner of  making  such  examination  and  the  extent  of  it, 
and  in  the  conclusion  which  he  reached,  he  acted 
and  judged  as  a  reasonably  prudent  ^person  of  experience 
would  have  acted  and  judged,  then  he  was  justified  in  deem- 
ing the  place  as  ''safe''  and  he  did  not  violate  the  statute 
by  proceeding  to  load  his  coal  in  the  manner  in  which  he  did. 
If  we  were  to  adopt  the  contention  of  the  defendant,  it 
would  make  the  miner  an  insurer  of  the  safety  of  the  mine, 
regardless  of  any  breach  of  duty  on  the  part  of  the  employer. 
The  constructive  negligence  of  the  miner  thus  created  would 
necessarily  act  as  a  screen  to  the  employer  against  the  con- 
sequences of  his  default,  regardless  of  the  diligence  and  judg- 
ment which  the  miner  might  exercise  in  a  given  case.  We 
think  that  the  term  ''safe"  is  necessarily  a  relative  one.  By 
its  very  meaning  it  involves  degrees.  There  can  be  no  such 
thing  as  absolute  safety, — certainly  not  in  a  coal  mine.  There 
may  be  comparative  safety  or  a  high  degree  of  safety.  Even 
then  the  accident  may  happen.  After  the  accident^  and  in 
the  light  thereof,  it  was  disclosed  that  the  place  was  not 
previously  safe  and  the  danger  was  in  fact  imminent  Be- 
fore the  accident,  it  may  have  been  beyond  the  range  of 
ordinary  diligence,  skill,  and  experience  to  have  discovered 
the  danger.  If  this  had  been  a  case  of  failure  to  prop  when 
props  were  furnished,  or  a  failure  to  request  props  when 
they  ought  to  have  been  requested,  quite  a  different  question 
would  be  presented.  The  miner  is  not  required  to  keep  out 
of  his  room  because  it  is  not  propped.  He  is  required  to 
inspect  it  promptly  and  diligently  and  to  discover  its  dangers 
to  the  extent  that  diligence  will  discover  the  same.  He  is 
necessarily  exposed  to  possible  danger  in  the  performance  of 
this  duty.  If  in  the  inspection  he  discovers  indications  of  a 
condition  which  a  reasonably  prudent  man  would  not  regard 
as  safe,  then  the  place  is  not  safe  within  the  meaning  of  the 
statute.    And  the  converse  of  this  proposition  must  likewise 
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be  true,  assuming  that  there  has  been  no  want  of  reasonable 
diligence  in  the  inspection.  In  other  words,  the  criterion 
of  safety,  within  the  meaning  of  the  statute,  must  be  the  facts 
or  conditions  which  were  ascertainable  by  reasonable  diligence 
before  the  accident,  and  not  merely  the  later  developments  of 
the  accident  itself. 

II.  It  is  contended  for  the  defendant  that,  even  under 
the  criterion  here  declared,  the  contributory  negligence  of 
the  plaintiff  was  conclusively  made  to  appear.     The  ''roll" 

which  has  been  referred  to  was  in  the  nature 

2.  Masteb  and 

SBBVANT :  of  a  defect  in  the  roof  in  that  such  a  f orma- 

mines :  un- 

miner^coStfnu-  ^^^^  oftcu,  if  not  usually,  is  attended  with  a 
SHiJtSS'n?/'  ''slip."  By  a  ''slip"  is  meant  a  break  or 
ugence  per  se.  cleavage  in  the  continuity  of  the  slate  struc- 
ture of  the  roof.  When  the  fall  of  slate  occurred,  the  line  of 
the  roll  represented  the  break  or  west  line  of  the  falling  roof 
The  plaintiff  had,  some  days  before,  requested  the  foreman 
to  timber  over  his  track  because  of  such  roll.  It  is  argued 
that  the  plaintiff,  as  an  experienced  miner,  must  have  known 
that  the  unpropped  area  was  large  and  that  the  roll  was 
liable  to  contain  a  "slip."  It  is  argued  further  that  the 
very  fact  that  he  had  repeatedly  requested  the  props  was 
conclusive  evidence  of  his  knowledge  of  their  need  and  the 
impending  danger  to  be  avoided  by  their  use,  and  that  he 
therefore  necessarily  knew  that  the  place  was  not  safe,  and 
he  was  not  justified  in  putting  himself  under  such  roof  for 
the  purpose  of  loading  coal.  The  evidence  is  by  no  means 
conclusive  that  a  "roll"  is  always  attended  with  a  "slip." 
Nor  is  it  conclusive  that  there  was  a  "slip"  in  this  case. 
The  evidence  does  show  that  the  slate  broke  at  or  near  that 
line,  but  this  fact  can  be  accounted  for  plausibly  by  the  fact 
that  the  roof  to  the  west  of  such  line  was  supported  by  the 
row  of  props.  It  also  appears  in  evidence  for  the  plaintiff 
that  there  was  no  slip  in  this  roll.  The  fact  that  plaintiff 
ordered  the  props  should  by  no  means  be  considered  as  evi- 
dence of  knowledge  of  imminent  or  impending  danger.  If 
this  contention  were  sustained,  a  miner  could  not  work  after 
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ordering  props  until  the  props  were  actually  received.  This 
would  result  in  very  intermittent  work,  because  some  reason- 
able time  must  elapse  l^fore  the  request  for  props  can  be 
complied  with.  The  general  practice  which  seems  to  obtain 
is  that  the  miner  must  foresee  his  needs  to  some  extent  and 
make  his  request  so  that  the  employer  shall  have  reasonable 
time  to  comply.  The  statute  impliedly  recognizes  the  fact 
that  the  roof  of  the  mine  presents  latent  and  potential  danger 
at  all  timeS)  even  though  such  danger  be  not  imminent  or 
impending.  The  potential  danger  may  become  imminent  at 
any  time  **in  the  hour  that  ye  think  not."  This  potential 
danger  is  not  eliminated  by  the  mere  fact  that  the  place  is 
found  safe  for  the  time  being.  The  imminent  danger  may  be 
guarded  against  temporarily  by  frequent  inspection  and  per- 
manently by  propping  and  timbering.  It  should  be  con- 
ceded that  the  unpropped  area  in  this  room  was  large  and 
that  the  call  fof  props  had  been  insistent  and  repeated  and 
that  its  potential  danger  was  naturally  becoming  imminent 
by  reason  of  the  area  and  elapsing  time.  If  this  were  all, 
these  circumstances  would  be  very  significant  and  persuasive. 
As  against  these,  however,  is  the  fact  that  the  plaintiff  was 
not  working  under  the  unpropped  area.  That  part  of  the 
roof  under  which  he  was  working  was  propped.  The  short 
row  of  props  on  the  east  side  extended  north  of  where  he 
was  standing,  a  distance  of  7  feet.  We  think,  therefore,  that 
the  evidence  of  contributory  negligence  was  not  of  such  a 
conclusive  character  as  to  require  a  directed  verdict  for  the 
defendant. 

III.  It  is  ui^d  for  the  defendant  that  its  negligence,  if 
any,  in  failing  to  furnish  the  props  was  not  actionable  in 
that  it  was  not  and  could  not  be  the  proximate  cause.    Par- 
ticular reliance  is  placed  upon  the  case  of 
^'  sBBv^f"^      Lammey  v.  Coal  Company,  144  Iowa  640,  and 
roof?  failure  *^    WHUams  V,  Cool  Company,  146  Iowa  489. 

to  furnish  ▼         i        /»  .      ••  t        •    .         i 

props:  proxi-     In  the  first  Cited  case,  the  injured  party 

mate  cause.  •  *r       v 

had  discovered  the  loosened  condition  of  the 
roof  in  advance  of  the  accident  and  had  feared  it,  but  reck- 
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lessly  continued  to  work  under  it,  nevertheless.  Contributory 
negligence  was  found.  In  the  Williams  Case,  the  room  was 
propped  as  close  to  the  working  face  as  the  convenience  of 
the  miner  would  permit.  In  the  unpropped  space  was  a  loos- 
ened stone,  which  would  have  been  discovered  by  the  cus- 
tomary inspection.  The  injured  miner  neglected  to  inspect. 
It  was  held  there  that  the  absence  of  props  had  no  causal  rela- 
tion to  the  accident.  Though  in  that  case  the  miner  had  put  in 
an  order  for  props,  it  was  in  anticipation  of  later  needs  and 
delivery  was  not  expected  except  in  the  ordinary  course, 
which  would  require  two  or  three  days.  And  if  the  props  had 
been  present  in  the  mine,  they  could  not  and  would  not  have 
been  used  prior  to  the  time  of  the  accident.  These  cases  do  not 
furnish  support  for  defendant's  contention  at  this  point.  If 
the  plaintiff  was  guilty  of  negligence,  then  such  negligence 
either  contributed  to  the  injury  or  was  the  independent  cause 
of  it.  In  either  case,  the  question  of  defendant's  negligence 
would  become  quite  immaterial.  If  the  plaintiff  was  not  guilty 
of  contributory  negligence,  was  the  accident  without  fault  of 
anyone  t  The  evidence  was  ample  to  justify  a  finding  that  the 
defendant's  failure  to  furnish  the  props  was  the  sole  reason 
for  the  failure  of  the  plaintiff  to  prop  and  that  the  plaintiff 
would  have  propped  the  entire  area  up  to  a  short  distance 
from  the  working  face  if  the  props  had  been  furnished.  It  is 
to  be  conceded  that  there  is  some  apparent  remoteness  between 
the  defendant's  negligence  and  the  accident.  This  apparent 
remoteness  arises  out  of  the  statutory  recital  of  the  respective 
duties  of  employer  and  miner.  Their  respective  duties  under 
the  statute  are  intervening  and  alternating.  The  duty  of  each 
is  split,  so  to  speak.  The  initial  duty  of  the  employer  is  to 
**keep  props  ready  for  use."  He  is  not  required  at  this  point 
to  send  them  down  to  the  miner.  Before  this  duty  arises,  the 
duty  of  request  must  be  performed  by  the  miner.  Thereupon, 
the  duty  to  send  the  props  down  to  the  miner  is  imposed  upon 
the  employer.  The  duty  of  the  miner  to  prop  does  not  arise 
until  the  antecedent  duties  have  been  performed.    He  is,  how- 
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ever,  at  all  times  under  the  duty  of  inspection  and  discovery 
of  those  ascertainable  indications  of  either  progressing  or 
imminent  danger.  The  duty  of  the  employer  is  predicated 
primarily  upon  the  potential  danger  of  the  unpropped  roof — 
a  danger  not  necessarily  imminent.  The  duty  of  inspection 
imposed  upon  the  miner  deals  with  the  more  imminent.  In 
that  sense,  the  miner  stands  between  the  employer  and  the 
consequences  of  his  negligence  or  delay,  if  any.  But  the 
employer  is  charged  also  with  the  knowledge  that  the  potential 
danger  of  the  unpropped  roof  may  become  the  imminent  dan- 
ger at  any  moment,  and  that  this  may  occur  in  a  way 
against  which  the  reasonable  diligence  of  the  miner  can- 
not provide  without  props,  and  in  a  way  to  prevent  dis- 
covery even  by  the  reasonable  diligence  of  the  miner.  If  we 
were  to  hold,  therefore,  that  the  failure  of  the  employer  to 
comply  with  the  provisions  of  this  statute  was  too  remote  to 
be  the  proximate  cause  of  the  ultimate  injury,  we  would  quite 
destroy  the  manifest  purpose  of  the  statute.  We  think,  there- 
fore, that  the  violation  of  the  statute  at  this  point  by  the 
employer  should  be  deemed  as  an  obstacle  in  the  way  of 
propping  the  mine  and  that  the  failure  of  the  miner  to  prop 
in  such  a  case  should  be  deemed  the  failure  of  the  employer. 
If  it  can  be  said,  therefore,  that  the  failure  to  prop  the 
mine  was  the  proximate  cause  of  the  accident,  then  the  alleged 
negligence  of  the  defendant  could  be  such  proximate  cause. 
Under  the  evidence  in  this  case,  the  question  was  properly 
for  the  jury. 

IV.  Considerable  argument  is  devoted  to  the  question  of 
assumption  of  risk.  The  argument  for  the  defendant  is  that, 
though  it  be  true  that  the  defendant  failed  to  furnish  the 

props,  such  fact  was  known  to  the  plaintiff, 

4.  Masteb  and  ,  ,  ,'        » 

sBSYANT :  and  that  the  danger  arising  therefrom  was  as 

mines:  failure  *'  ^ 

proM^'miner     ^^^^  known  and  appreciated  by  him,  as  an 

work^^aSromp-    experienced  miner,  as  it  could  have  been  to 

tion  6t  riak,       j^jg  employer.    The  trial  court  submitted  the 

question  of  assumption  of  risk  to  the  jury.    But  the  defendant 
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complains  of  the  form  of  the  instructions  whereby  it  was 
submitted.  Because  of  the  conclusion  we  reach,  we  will  not 
deal  with  the  specific  errors  presented  at  this  point  The 
question  of  assumption  of  risk  would  be  clearly  involved  in 
the  case,  were  it  not  for  chapter  219,  Acts  of  the  Thirty-third 
General  Assembly,  which  now  appears  as  Sec.  4999-a3,  Code 
Supplement  of  1913,  which  is  as  follows : 

**That  in  all  cases  where  the  property,  works,  machin- 
ery or  appliances  of  an  employer  are  defective  or  out  of  repair, 
and  where  it  is  the  duty  of  the  employer  from  the  character 
of  the  place,  work,  machinery  or  appliances  to  furnish  reason- 
ably safe  machinery,  appliances  or  place  to  work,  the  employee 
shall  not  be  deemed  to  have  assumed  the  risk,  by  continuing 
in  the  prosecution  of  the  work,  growing  out  of  any  defect  as 
aforesaid,  of  which  the  employee  may  have  had  knowledge 
when  the  employer  had  knowledge  of  such  defect,  except 
when  in  the  usual  and  ordinary  course  of  his  employment  it 
is  the  duty  of  the  employee  to  make  the  repairs,  or  remedy 
the  defects.  Nor  shall  the  employee  under  such  conditions 
be  deemed  to  have  waived  the  negligence,  if  any,  unless  the 
danger  be  imminent  and  to  such  extent  that  a  reasonably 
prudent  person  would  not  have  continued  in  the  prosecution 
of  the  work ;  but  this  statute  shall  not  be  construed  so  as  to 
include  such  risks  as  are  incident  to  the  employment;  and 
no  contract  which  restricts  liability  hereunder  shall  be  legal 
or  binding." 

If  we  are  correct  in  our  views  already  expressed  as  to  the 
causal  relation  between  the  negligence  of  the  defendant  and 
the  accident  in  question,  then  it  must  be  said  that  the  defect 
of  failure  to  prop  was  a  defect  of  appliances  which  it  was 
the  duty  of  the  defendant  to  furnish.  Knowledge  of  such 
failure  was  known  equally  to  the  employer  and  the  employee. 
The  purpose  of  this  statute  is  to  forbid  the  employer  to  lay 
upon  his  employee  the  consequences  of  his  own  failure  simply 
because  such  failure  was  known  to  the  employee.     There  is 
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a  certain  stress  or  momentum  in  the  industries  that  keeps  them 
moving  for  a  time  though  supports  be  broken  and  defects  be 
apparent  and  though  the  risk  of  accident  be  thereby  greatly 
increased.  This  stress  has  heretofore  been  borne  by  the 
employee.  The  manifest  purpose  of  this  statute  is  to  lay  it 
upon  the  employer.  It  is  argued  for  the  defendant  that  this 
case  is  governed  by  the  exception  stated  in  the  statute  above 
quoted,  viz.,  that  it  was  the  duty  of  the  plaintiff  in  the  ordi- 
nary course  of  his  employment  **  to  make  the  repairs  or  remedy 
the  defects."  That  is  to  say,  ordinarily  it  would  be  the  duty 
of  the  plaintiff  to  put  up  the  props.  As  we  have  already 
seen,  such  duty  would  not  arise  until  the  props  had  been 
furnished,  and  it  never  did  arise  in  the  case  before  us. 

We  are  clear,  therefore,  that  this  feature  of  the  case  is 
controlled  by  the  quoted  statute.  The  question  of  assumption 
of  risk,  therefore,  is  not  in  the  case.  The  case  must  turn  upon 
the  question  of  the  negligence  of  the  defendant  and  that  of  the 
contributory  negligence  of  the  plaintiff;  and  these  questions 
must  be  governed  by  the  terms  of  the  statute  which  we  have 
already  quoted. 

The  conclusions  announced  above  have  support  in  the  fol- 
lowing cases:  Low  v.  CleoAr  Creek  Coal  Company ^  (Ky.)  131 
S.  W.  1007,  and  Johnson  v.  Mammoth  Vein  Coal  Company, 
(Ark.)  114  S.  W.  722;  although  the  statutes  construed  in  the 
cited  cases  differ  somewhat  in  material  respects  from  those 
herein  construed. 

Y.  Complaint  is  urged  against  many  of  the  instructions. 
We  shall  not  deal  with  these  seriatim.  It  is  enough  to  say  that 
the  case  was  not  submitted  to  the  jury  upon  the  theory  that 

the  respective  rights  and  duties  of  the  parties 

^'  YKuvA^Tt^^      were   controlled   by   the   statutes  which   we 

to°pn)p  roof:*    have   above   quoted.     The   question    of   the 

essential  to        liability  of  the  defendant  was  submitted  as 

recovery.  ... 

the  common-law  liabibty  for  negligence  and 
without  regard  to  the  particular  statutory  provisions.  The 
burden  was  upon  the  plaintiff  to  show  (1)  that  he  had  re- 
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quested  the  props;  (2)  that  they  had  not  been  famished 
within  a  reasonable  time;  (3)  that  this  was  the  reason  for 
his  failure  to  prop  the  roof;  (4)  that  upon  entering  the  mine 
upon  the  morning  of  the  accident  he  made  a  diligent  examina- 
tion of  the  roof;  (5)  that  with  reasonable  diligence  in  his 
examination  he  could  not  discover  indications  of  a  loosening 
roof,  and  that  as  a  reasonably  prudent  man  he  believed  the 
same  to  be  safe  at  that  time.  All  of  the  foregoing  propositions 
are  based  upon  the  express  provisions  of  the  statute.  None 
of  these  questions  were  submitted  to  the  consideration  of  the 
jury. 

Complaint  is  directed  against  Instruction  VII,  which  was 
as  follows : 

**One  who  is  injured  by  the  negligence  of  another  can- 
not recover  compensation  for  his  injury  if  he  by  his  own 

ordinary  or  wilful  wrong  contributed  to  pro- 

^'  sBR\™Tf^"       d^ce  the  injuries  of  which  he  complains,  so 

contributoir'      that  but  for  his  concurring  and  co-operating 

advertent  '        fault,  the  injury  would  not  have  happened 

omlsflioii. 

to  him." 

It  is  quite  evident  that  the  word  ** negligence"  was 
omitted  by  inadvertence  after  the  word  "ordinary."  This 
was  the  only  instruction  given  on  the  subject  of  contributory 
negligence.  From  what  we  have  already  said,  it  is  manifest 
that  it  was  not  sufScient. 

Complaint  is  directed  against  instruction  VI,  which  pur- 
ports to  be  an  abstract  definition  of  negligence.  We  need  not 
set  it  out.  It  is  sufiScient  to  say  that  it  is  a  departure  from 
the  usual  definition  and  is  of  doubtful  accuracy,  to  say  the 
least.  An  appropriate  definition  is  set  forth  in  instruction 
VIII.    We  think  it  preferable  to  the  other. 

Complaint  is  urged  against  several  instructions  which 
deal  with  the  question  of  assumption  of  risk.  In  view  of  what 
we  have  said  in  division  IV  hereof,  we  need  not  deal  with 
these. 
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VI.  The  trial  court  withdrew  from  the  consideration  of 
the  jury  certain  allegations  of  negligence  made  in  the  petition 
and  withdrew  the  evidence  offered  hy  the  plaintiff  in  support 

thereof.    From  such  order,  the  plaintiff  has 

^'  BRBOB?'rui-^       appealed  and  has  argued  the  questions  thus 

to*winnin?^      presented.    The  plaintiff  won  his  verdict.  The 

petition  of  plaintiff  was  in  one  count  and  for 
general  damages.  The  trial  court  withdrew  no  cause  of  action, 
nor  did  it  withdraw  any  item  of  'damages ;  nor  did  the  order 
affect  the  measure  of  damages.  The  plaintiff  having  finally 
won  the  verdict,  such  rulings  of  the  court,  even  if  erroneous, 
were  necessarily  nonprejudicial.  Herman  &  Marks  v.  Ross, 
166  Iowa  340. 

The  only  relief  which  the  plaintiff  could  obtain  would  be 
a  new  trial.  He  obtains  that  upon  the  appeal  of  the  defendant. 
Our  appellate  practice  does  not  contemplate  that  we  shall  give 
abstract  consideration  to  the  grievances  of  the  winning  party 
unless  they  operated  to  the  reduction  of  the  recovery.  The 
effect  of  the  reversal  on  the  appeal  of  the  defendant  is  to  set 
aside  the  adjudication  and  to  re-open  the  case  for  trial. 

For  the  reasons  indicated,  a  new  trial  must  be  awarded 
and  the  judgment  below  is  accordingly — Reversed, 

Deemeb,  C.  J.,  Ladd  and  Preston,  JJ.,  concur. 


The  First  National  Bank  op  Webster  City,  Iowa,  Appel- 
lant, V.  Acme  Co-operative  Brick  &  Tile  Company  et  al., 
Appellees. 

ATTAOHBCEMT:  2>l8cliargd — Saving  Lien  by  Appeal—- Failure  to  Per- 
1  feet  wltliln  Two  Days.  An  'attachment  lien  lives  two  days  after 
an  order  of  discharge,  provided  plaintiff,  at  the  time  of  the  order, 
announces  his  intention  to  appeal  therefrom.  All  portions  of  the 
lien  not  preserved  bj  perfected  appeal  within  said  two  days  are 
wholly  lost.     (Sees.  3931,  3932,  Code.) 

PBINCIPLE  APPLIED:    An  attachment  was  levied  on  a  brick 
plant.    Neither  the  sheriff's  return,  the  pleadings,  nor  the  evidence 
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even  approximated  the  kind,  quantity^  or  value  of  the  attached 
parsonal  property.  The  cause  was  transferred  to  the  equity 
calendar  and  there  tried.  Within  two  days  after  the  discharge  of 
the  attachment,  an  appeal  was  perfected,  specially  stating  that 
no  appeal  was  taken  from  the  discharge  of  the  "real  estate, 
buildings,  machinery,  tools  and  appurtenances."  Six  months 
later,  a  supplemental  appeal  was  perfected,  attempting  to  largely 
broaden  the  first  appeal.  Held,  the  first  appeal  left  no  question 
for  the  consideration  of  the  appellate  court  on  the  attachment 
branch  of  the  case. 

ATTACHMENT:      DlBcharge— BecelTerahip — ^Effect    on   Attachment 

2  Lien.  The  necessity  to  perfect  within  two  days  an  appeal  from 
an  order  discharging  an  attachment,  in  order  to  preserve  the 
lien,  is  not  affected  by  the  fact  that  pending  the  litigation,  a  re- 
ceiver for  the  property  was  appointed,  "subject  to  the  attach- 
ment lien. ' '  In  such  case,  the  receivership  does  not  supplant  the 
attachment. 

APPEAL  AND  EBBOB:     BCatter  Not  in  lasae— Belief.     The  court 

3  cannot  assume  to  accord  relief  on  matters  not  in  issue— for  in- 
stance, an  attaching  plaintiff,  pleading  at  all  times  in  defense  of 
his  right  to  hold  certain  property  under  an  attachment,  cannot 
be  awarded  the  proceeds  of  collateral  securities,  not  covered  by 
the  levy,  but  turned  over  to  him  after  the  attachment,  and  later 
delivered  by  him,  on  demand,  to  a  receiver  of  the  property,  noi 
issue  as  to  this  collateral  being  made  in  the  pleading. 

BILLS  AND  NOTES:    Signature — Oenuineness — When  in  Iflsue— XTn- 

4  verifled  An0wer.  An  unverified  answer,  denying  authority  to 
execute  notes,  does  not  put  the  genuineness  of  the  signature 
thereof  in  issue.     (Sec.  3640,  Code.) 

APPEAL  AND   EBBOB:     Equitable  Belief  beyond  Pleading— No 

5  Ground  for  Complaint.  The  decreeing  of  insufficient  equitable 
relief,  entirely  beyond  the  pleading,  furnishes  no  ground  for  com- 
plaint by  the  party  to  whom  decreed.  The  party,  not  having  asked 
any  relief,  cannot  complain  because  the  court  did  not  grant  greater 
relief   than  it  did. 

PEINCIPLE  APPLIED:  Plaintiff  brought  an  action  in  at- 
tachment on  certain  notes  and  at  all  periods  of  the  proceeding 
stood  strictly  on  that  right.  The  defense,  by  interveners,  was 
that  the  defendant  in  attachment  had  no  interest  in  the  property. 
The  cause  was  tried  in  equity.  The  court  held  with  interveners, 
but  also  found  that  a  portion  of  the  money  for  which  plaintiff's 
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notes  were  given  was  used  in  discharging  liabilities  against  the 
attached  property  and  made  plaintiff  a  creditor  of  the  owner  of 
the  property  to  such  estimated  extent.  Plaintiff  had  prayed  for 
no  such  relief.    Held,  plaintiff  could  not  complain. 

VENDOR  AND  PXTBCXHASEB:  Sales — Transfers  on  Condition — Oon- 
6  ditions  Unfulfilled— No  Attadiable  Interest  Oonveyed.  The  for- 
mal conveyance  of  property  by  the  owner,  when  no  credit  is 
intended,  and  on  condition  that  the  owner  be  at  once  paid  there- 
for, which  condition  is  not  fulfilled,  creates  no  such  right  of  prop- 
erty in  the  tranferee  as  can  be  levied  on  by  his  attaching 
creditors. 

Appeal  from  HamiUon  District  Court. — Hon.  B.  M.  Wmght, 

Judge. 

Saturday,  November  28,  1914. 

Rehearing  Denied  Saturday,  October  2,  1915. 

Action  at  law  upon  promissory  notes  aided  by  attach- 
ment. Interveners  appeared,  claiming  the  attached  property. 
Upon  trial  had,  there  was  a  decree  discharging  the  property. 
The  plaintiff  appeals. — Modified  and  Affirmed. 

Wesley  Martin  and  W,  J.  CovU,  for  appellants. 

D.  C.  Chase,  for  defendant,  Acme  Co-operative  Brick  & 
Tile  Company,  and  interveners,  Webster  City  Brick  &  Tile 
Company,  Alice  H.  Soule. 

A.  N.  Boeye  and  /.  L.  Kamrar,  for  interveners,  Hamilton 
County  State  Bank,  Ethel  C.  Hathway,  G.  P.  Christianaon, 
B.  P.  Keltz,  John  Whaley,  appellees. 

Evans,  J. — The  plaintiff  brought  its  action  at  law  upon 
two  promissory  notes.  It  sued  out  a  writ  of  attachment  which 
was  levied  upon  certain  property  as  the  property  of  the  prin- 
cipal defendant,  Acme  Co-operative  Brick  &  Tile  Company. 

The  Webster  City  Brick  &  Tile  Company  and  certain 
of  its  stockholders  and  creditors  appeared  in  the  action  as 
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interveners.  They  pleaded  that  the  attached  property  was 
not  the  property  of  the  attachment  defendant,  and  that  it 
had  no  attachable  interest  therein,  but  that  the  same  was  the 
property  of  the  Webster  City  Brick  &  Tile  Company. 

The  petitions  of  intervention  were  all  denied  by  the 
plaintiff.  The  attached  property  was  a  certain  brick  and  tile 
plant  located  at  Webster  City,  together  with  all  its  appurte- 
nances and  stock  on  hand.  This  property  comprised  at  one 
time  all  the  assets  of  the  Webster  City  Brick  &  Tile  Company. 
The  story  preceding  the  attachment  is  involved  in  considerable 
dispute,  and  in  a  maze  of  attempted  proceedings.  The  net 
result,  however,  is  quite  simple. 

Prior  to  the  fall  of  1911,  the  Webster  City  Brick  &  Tile 
Company  was  an  operating  corporation  engaged  in  the  busi- 
ness  indicated  by  its  name.  It  was  capitalized  for  $90,000, 
and  was  supposed  to  have  property  of  equal  or  greater  value. 
Its  indebtedness,  however,  was  about  $50,000.  The  stock  was 
all  owned  in  one  family,  spoken  of  in  the  record  as  the  *  *  Soule 
family. "  This  included  Mrs.  Carey,  a  daughter  of  the  family, 
and  her  husband.  The  Soules  desired  to  sell  the  property  and 
to  liquidate  the  affairs  of  the  corporation  and  to  retire  from 
business. 

Defendant  Ward  was  a  promoter  residing  in  Minnesota. 
He  came  upon  the  ground  and  proposed  to  carry  out  a  scheme 
that  would  result  in  the  sale  of  the  plant  and  the  retirement 
of  the  corporation.  This  scheme  involved  the  organization  of 
a  new  corporation,  which  should  become  the  purchasing  cor- 
poration. Ward  proposed  to  find  purchasers  of  the  stock  of 
the  new  corporation,  and  in  that  way  to  finance  the  purchase 
of  the  plant. 

According  to  the  contention  of  interveners,  which  was 
sustained  by  the  decree  of  court,  the  purchasing  company  was 
to  pay  the  specified  debts  of  the  selling  company  and  was  to 
pay  to  the  Soule  family  the  further  sum  of  $100,000,  or  a 
total  of  $155,000. 

The  new  company  was  organized  under  the  laws  of  West 
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Virginia,  upon  an  authorized  capital  of  $250,000  preferred 
stock,  and  $250,000  common  stock.  The  plan  was  to  sell  the 
preferred  stock  at  par  and  to  donate  one  share  of  common 
stock  with  each  share  of  preferred  stock.  Ward  employed  a 
number  of  men  who  were  to  engage  in  the  business  of  selling 
the  stock.  They  came  upon  the  ground  and  did  so  engage 
in  attempted  sales  for  a  considerable  period. 

In  pursuance  of  the  plan,  the  selling  company  executed 
a  formal  deed  of  its  plant  and  appurtenances  to  the  new  com- 
pany, and  the  same  was  put  of  record.  To  protect  the  selling 
company  in  the  interim,  $155,000  of  stock  was  issued  in  the 
new  company  and  delivered  in  trust  to  the  secretary  of  the 
Belling  company,  the  intention  being  that  this  should  be 
released  to  purchasers  as  fast  as  the  same  should  be  sold.  It 
was  in  this  manner  that  the  purchase  money  for  the  selling 
company  was  proposed  to  be  procured. 

The  attempted  enterprise  never  progressed  any  further. 
Not  a  dollar's  work  of  stock  in  the  new  company  was  ever 
sold,  although  a  large  expense  was  incurred  in  paying  salaries 
of  salesmen,  which  was  paid  out  of  the  assets  of  the  selling 
company. 

Ward  was  the  president  of  the  new  company.  He  was 
active  in  its  purported  management.  He  had  been  active  in 
the  management  of  the  plant  before  its  actual  transfer.  Within 
a  few  weeks  after  the  transfer  of  property  was  made  to  the 
new  company,  Ward  procured  loans  from  the  plaintiff  for  the 
new  company  to  the  amount  of  $4,500,  and  gave  the  notes  of 
the  new  company  therefor,  and  endorsed  the  same  himself. 
It  is  upon  these  notes  that  this  suit  was  brought.  As  already 
indicated,  the  Webster  City  Brick  &  Tile  Company  and  its 
creditors  appeared  as  interveners.  The  substance  of  the  plead- 
ing of  the  old  corporation  was  that  the  deed  of  its  property 
was  delivered  conditionally,  and  as  a  part  of  the  transaction 
which  was  never  completed.  The  substance  of  the  condi- 
tion was  that  the  debts  of  the  old  corporation  were  to  bo 
paid,  and  the  purchase  price.    Because  of  the  failure  of  the 
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conditions  and  the  failure  of  the  contemplated  scheme,  it  was 
pleaded,  in  effect,  that  no  property  ever  passed  to  the  new 
company,  and  that  it  had  no  attachable  interest  therein. 
Issae  was  taken  by  reply  upon  these  allegations. 

On  behalf  of  plaintiff,  it  was  contended  that  the  agree- 
ment between  the  old  company  and  the  new  was  that  the  stock- 
holders of  the  old  should  receive  155,000  shares  of  the  stock 
of  the  new,  and  that  they  did  receive  the  same,  and  evidence 
was  introduced  in  support  of  this  contention. 

Because  of  the  petitions  of  intervention,  the  trial  court 
transferred  the  case  to  the  equity  side,  and  it  was  so  tried. 
The  decree  was  that  the  new  company  had  no  attachable 
interest  in  the  attached  property,  and  the  same  was  released 
from  the  attachment  and  in  effect  was  awarded  to  the  old  com- 
pany. A  receiver,  however,  had  been  appointed  pending  the 
litigation,  and  the  decree  awarded  the  property  to  such 
receiver,  free  from  the  attachment  lien. 

1.  The  plaintiff  perfected  an  appeal  within  two  days. 
The  appeal,  however,  purported  to  be  from  a  part  of  the 
decree  only,  and  especially  excepted  other  portions  thereof. 
1.  attachmbnt-     ^^^  notice  of  appeal  specified  the  exceptions 

dlBcbarge:  ac,  fnllAWfl- 

eavlnjc  lien  by     ^  lOllOWS . 
appeal :  fall- 

wfihin'iSJ?^*  "Excepting   that   no   appeal   has   been 

^^■'  taken  from  that  part  of  said  decree  discharg- 

ing the  real  estate,  buildings,  machinery,  tools  and  appur- 
tenances attached  from  the  lien  of  the  attachment  in  said 
cause,  and  that  said  property  be  restored  to  H.  M.  Sparboe, 
Receiver,  and  that  part  of  the  decree  directing  the  receiver 
to  sell  property,  and  no  appeal  is  taken  from  the  judgment 
against  B.  H.  Ward.  As  to  all  other  parts  of  the  said  find- 
ings, orders,  judgment  and  decree,  plaintiff  has  appealed  to 
the  Supreme  Court  of  Iowa.*' 

This  notice  of  appeal  was  served  on  June  28,  1913. 
Subsequently,  on  November  28,  1913,  a  supplemental  appeal 
was  taken  by  the  service  of  an  additional  notice.    This  pur- 
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ported  to  be  an  appeal  from  the  decree  with  the  following 
exception  only: 

'  *  Excepting  that  no  appeal  is  taken  from  that  part  thereof 
ordering  the  receiver  to  sell  said  property,  and  no  appeal  is 
taken  from  the  judgment  against  B.  H.  Ward,  and  the  rights 
of  previous  appeal  reserved.*' 

The  attachment  having  been  disehai^d  by  decree  of  the 
court,  such  discharge  became  absolute  and  conclusive,  unless 
appealed  from  within  two  days,  ^a  provided  by  sections  3931 
and  3932  of  the  Code.  We  cannot,  therefore,  review  the  order 
of  discharge  of  the  attachment,  so  far  at  least  as  it  relates  to 
the  property  excepted  in  the  first  notice  of  appeal. 

It  is  contended  for  appellant^  however,  that  there  was 
personal  property  attached,  being  in  the  form  of  stocks  on 
hand,  and  that  this  property  was  not  included  in  the  exception. 
This  may  be  theoretically  correct.  But  a  further  difficulty 
confronts  us  here. 

The  case  is  triable  de  novo  here.  We  must  try  it  upon  the 
evidence  in  the  record.  It  appears  inferentially  from  some 
portions  of  the  record  that  there  was  some  personal  property 
on  hand;  but  we  are  unable  to  find  definite  evidence  on  the 
subject. 

The  sheriff's  return  on  the  writ  of  attachment  contains  the 
following  reference  thereto  and  no  more:  '*And  this  levy 
also  includes  all  of  the  clay  products,  brick  and  tile  situated 
or  being  upon  the  said  described  land  levied  upon,  both  in  the 
yards  for  the  storage  of  brick  and  tile,  and  also  in  the  kilns 
in  which  said  brick  and  tile  are  burned." 

We  find  nothing  more  definite  than  this  either  in  the 
pleadings  or  in  the  evidence.  There  is  nothing  from  which  we 
could  approximate  the  kind,  quantity  or  value.  No  witness 
testified  on  the  subject.  Indeed,  from  the  very  nature  of  the 
issue  made  by  the  pleadings,  there  appeared  to  be  no  occasion 
for  differentiating  the  property. 
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Under  the  issues  as  made,  if  the  new  company  had  an 
attachable  interest  in  any  of  the  property,  it  had  such  in  all, 
and  vice  versa.  We  think,  therefore,  that  when  the  appellant 

excepted  from  its  first  notice  of  appeal  ''that 
'  d^hargeT^    part  of  Said  decree  discharging  the  real  estate, 
feet  on  attach-   buildings,    machinery,    tools    and    appurte- 
nances attached,"  it  left  nothing  to  be  re- 
viewed on  this  branch  of  the  case.    The  part  of  the  decree 
thus  referred  to  in  the  notice  of  appeal  was  as  follows : 

'*It  is  therefore,  on  thi^  28th  day  of  May,  1913,  ordered, 
adjudged  and  decreed  that  the  attached  property  be  dis- 
charged and  fully  released  from  any  alleged  Uen  by  virtue  of 
the  writ  of  attachment  herein;  that  said  property  be  restored 
to  H.  M.  Sparboe,  who  is  acting  as  receiver,  to  be  held  as 
the  property  of  the  Webster  City  Brick  &  Tile  Company ;  that 
said  property  and  the  proceeds  thereof  be  held  for  the  benefit 
of  the  creditors  of  the  Webster  City  Brick  &  Tile  Company, 
and  for  the  benefit  of  the  plaintiff  to  the  extent  hereinbefore 
stated,  subject  to  further  orders  of  this  court" 

There  was  no  attempt  at  differentiation  in  the  decree. 

It  is  urged  by  the  appellant  that  the  sections  of  the  statute 
above  referred  to  have  no  application  to  the  case  because  its 
attachment  was  supplanted  by  receivership,  and  that  it  now 
takes  its  rights  through  and  under  the  receiver.  Granting, 
without  deciding,  that  the  procedure  could  have  taken  that 
course,  this  was  not  done.  The  order  appointing  the  receiver 
specially  provided  that  the  receiver  took  the  property  subject 
to  the  plaintiff's  attachment  lien  and  subject  to  his  right  of 
special  execution,  in  case  it  should  be  found  upon  trial  that 
the  plaintiff  had  acquired  an  attachment  lien.  And  this  was 
made  to  apply  specifically  to  the  changing  form  of  products 
in  the  course  of  operation  of  the  plant.  Plaintiff's  attachment 
lien,  therefore,  continued  in  force  until  the  final  hearing  and 
until  the  final  decree.  The  final  decree  discharged  it,  and  we 
see  no  escape  from  the  sections  of  the  statute  above  cited. 

Vol.  171 U.— 81 
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The  order  of  sale  issued  to  the  receiver  was  issued  in  con^ 
nection  with  the  order  of  discharge  of  the  attachment,  and  was 
hostile  to  the  attachment.  Such  order  of  sale  was  excepted 
from  the  notice  of  appeal  in  express  terms.  This  only  empha- 
sizes the  difSculty  of  attempting  to  differentiate  between  the 
personal  property  and  the  realty  on  this  appeal. 

2.  It  is  urged  by  appellant  that  it  was  entitled  to  recover 
the  proceeds  of  certain  accounts  which  had  been  assigned  to  it 
by  Ward  as  president  of  the  new  company.  It  appeared  in 
o    A««-.,    -..       evidence  that  after  the  attachment  suit  was 

8.    APPEAL  AND 

SStTn  SitneV    ^^^f  Ward  assigned  to  the  plaintiflE  a  con- 
relief.  siderable  number  of  accounts  as  collateral 

security  to  the  debt,  and  that  thereafter,  the  plaintiff  turned 
them  over  to  the  receiver  upon  his  demand.  As  to  this  matter, 
the  pleadings  presented  no  issue.  In  two  of  the  petitions  of 
intervention,  it  was  alleged  that  such  assignment  had  been 
made  without  authority.  In  answer  to  one  of  such  petitions, 
the  plaintiff  pleaded  that  it  had  turned  the  same  over  to  the 
receiver.  No  further  reference  was  made  to  the  subject  by 
any  pleader. 

The  plaintiff  stood  at  all  times  upon  its  petition  as  an 
attaching  plaintiff.  All  its  answers  to  i>etitions  of  interven- 
tion were  defensive  of  its  right  to  hold  the  attached  property 
under  its  attachment.  The  question,  therefore,  whether  it  was 
entitled  to  hold  its  collateral  security  was  not  within  the  issues 
made.  The  decree  did  not  purport  to  pass  upon  the  same. 
The  question,  therefore,  cannot  arise  upon  this  appeal. 

3.  Appellant  complains  because  the  court  failed  to  enter 
judgment  upon  the  note  against  the  principal  defendant,  the 
Acme  Company.    The  decree  did  not  in  terms  discharge  such 

defendant,  neither  did  it  award  plaintiff  any 

4.  Bills  akd 

?S;??kenSn;.    judgment  against  it    There  was  an  evident 

SSeS^unvMi"    oversight  one  way  or  the  other.    We  are  in 

fled  anewer.       ^^^^  doubt  as  to  whether  the  plaintiff  ought 

not  to  have  brought  the  omission  to  the  attenticm  of  the 
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trial  court  and  obtained  there  a  correction  of  the  decree  before 
presenting  his  appeal  here. 

There  was  evidence  impeaching  the  authority  of  Ward 
to  execute  the  notes  in  suit  to  the  plaintiff  on  behalf  of  the 
company.  This  evidence  tended  to  show  that  it  was  done 
without  authority  from  the  board  of  directors,  and  therefore 
in  violation  of  the  by-laws  of  the  company.  The  difficulty, 
however,  with  the  consideration  of  this  evidence  is  that  no 
issue  was  properly  made  by  the  defendant's  answer  on  that 
question. 

The  principal  defendant  did  file  an  answer  denying 
the  authority,  but  it  was  an  unverified  answer.  The  notes 
were  set  forth  by  copy  in  the  petition.  Under  section  3640 
of  the  Code,  the  signatures  thereto  were  to  be  deemed  genuine, 
unless  denied  ''under  oath".  Under  this  section,  therefore, 
there  was  no  issue  made  as  to  the  genuineness  of  the  signa- 
tures. Presumptively,  therefore,  the  plaintiff  was  entitled 
to  a  personal  judgment  against  the  makers  of  the  notes. 

On  the  other  hand,  under  the  finding  of  the  decree,  the 
Acme  Company  had  no  property.  It  was  a  mere  name,  a 
purported  corporation  without  a  stockholder  and  without  a 
dollar  of  assets.  The  failure  of  the  court  to  render  judgment 
against  it  could  not  ordinarily  have  been  prejudicial.  It  is 
conceivable  that  the  adjudication  itself  might  be  important  to 
the  plaintiff  in  some  contingencies.  It  is  conceivable,  also, 
that  the  money  borrowed  from  the  plaintiff  by  the  corporation 
might  have  been  invested  in  property  which  would  constitute 
assets,  and  be  subject  to  execution.  But  the  testimony  is 
undisputed  that  the  money  was  not  thus  used,  but  that  it  was 
expended  in  the  payment  of  liabilities  of  some  kind  already 
incurred.  Inasmuch,  however,  as  plaintiff  was,  upon  the 
record,  legally  entitled  to  a  judgment  against  the  Acme  Com- 
pany, the  decree  will  be  modified  in  that  respect. 

4.  There  was  evidence  tending  to  show  that  a  consider- 
able portion  of  the  funds  borrowed  from  the  plaintiff  by  the 
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new  company  was  expended  in  discharging  the  liabilities  of 

the  old.    The  trial  court  estimated  the  amount 

5.  Appbal  and  ,    ,  ,  .    ,    ,  n         1-13 

bbbob:  equi-      go  expended  at  one  third  thereof,  and  ordered 

table  relief  ^  ' 

ingfno^-o^nd  **^^  *^  ^^^^  extent,  the  plaintiff  should  be 
for  complaint,  deemed  as  a  creditor  of  the  old  company,  and 
should  share  in  the  distribution  of  its  assets  at  the  hands  of 
the  receiver.  The  appellant  now  complains  that  the  amount 
thus  allowed  by  the  trial  court  was  materially  less  than  the 
amount  shown  by  the  evidence,  and  that  the  appellant  ought 
to  h^ve  been  permitted  to  share  to  greater  extent  in  the  distri- 
bution of  the  assets  of  the  old  company. 

We  are  confronted  at  this  point  also  with  the  difficulty 
that  no  such  issue  was  made  by  the  pleadings,  and  no  such 
relief  was  asked  by  the  plaintiff. '  The  order  of  the  trial  court 
was  equitable  as  far  as  it  went^  but  it  was  beyond  the  plead-  * 
ings.  The  plaintiff  stood  in  court  strictly  as  an  attaching 
plaintiff.  No  other  relief  was  asked  for  in  its  petition.  In 
its  answers  to  the  petitions  of  intervention,  it  pleaded  only 
in  defense  of  its  right  as  an  attaching  plaintiff. 

The  question  presented  was  primarily  one  of  right  of 
property  as  between  the  two  companies.  If,  as  between  them, 
the  purchasing  company  acquired  no  right  of  property,  then 
the  right  of  a  mere  attaching  plaintiff  rose  no  higher  than  the 
right  of  its  debtor.  And  this  was  the  only  question  made  by 
the  pleadings.  This  is  not  saying  that  the  plaintiff  might  not 
have  been  entitled  to  some  equitable  relief  as  against  the 
selling  company,  and  that  it  might  not  have  been  entitled  to 
make  itself  a  creditor  of  such  selling  company  to  the  extent 
of  the  benefits  conferred  upon  it.  But  this  could  only  be  done 
by  appropriate  pleadings  and  procedure  to  that  end.  The 
equities,  therefore,  extended  to  the  plaintiff  in  the  decree 
went  beyond  the  pleadings,  and  the  appellant  is  in  no  position 
to  complain  of  its  insufficiency. 

In  only  one  respect  can  we  conceive  of  a  x>08sible  prejudice 
to  the  appellant,  and  that  is  that  it  may  be  precluded  by  the 
adjudication  from  attempting  to  obtain   further  equitable 
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relief  in  the  future.  If  it  deems  itself  prejudiced  in  this 
respect,  the  decree  will  be  modified  at  its  election  so  as  to 
eliminate  this  relief  from  the  decree.  Otherwise,  the  order  in 
this  respect  will  stand  as  made.  Upon  this  record,  we  cannot 
review  its  correctness.  Whether  the  suggested  elimination 
would  be  legally  effective  to  save  to  plaintiff  any  right  to  seek 
equitable  relief  hereafter  is  a  question  upon  which  we  are 
neither  called  upon  nor  prepared  to  express  opinion. 

5.  The  foregoing  disposes  of  the  particular  questions  pre- 
sented for  our  consideration.  Because  the  appeal  is  from  a 
part  of  the  decree  only,  we  cannot  review  the  merits  of  the 

case  as  a  whole.  We  may  properly  say,  how- 
^*  P0RCHA8KB?       ovcr,  that  npon  consideration  of  the  entire 

sales :  trans-  .  ,  .  j   xt_   a  xi.  x 

fers  on  condi-     evidence,  we  are  impressed  that  the  contem- 
tions  unfui-       plated  transaction  between  the  two  companies 

filled :  no  at-  , 

tachabie  In-       was  incomplete :   that  there  was  no  intent  on 

terest  conyeyed. 

the  part  of  the  Soule  family  to  extend  credit 
to  the  new  company  or  to  purchase  its  stock;  that  the  passing 
of  the  property  of  the  old  company  to  the  new  was  done  in 
the  expectation  of  immediate  payment  therefor,  through  the 
promised  sale  of  stock.  As  between  the  two  parties,  no  right 
of  property  passed,  the  transaction  contemplated  being  still 
incomplete. 

Ordinarily,  the  rights  of  purchaser  and  seller,  when  no 
credit  is  extended,  attach  simultaneously,  even  though  one 
deliver  before  the  other.  Of  course,  delay  in  the  period  of 
transition  may  give  rise  to  equities  in  favor  of  innocent  third 
'parties.  But  a  mere  attaching  plaintiff  is  not  deemed  such. 
It  may  give  rise,  also,  to  equities  as  between  the  parties  them- 
selves, but  no  such  question  is  presented  here. 

The  decree  entered  below  will  be  modified  as  herein 
indicated,  and  in  all  other  respects — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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P.  C.  FiSHEB,  Appellee,  v.  Maple  Block  Coal  Company  et  al., 

Appellants. 

EMINENT  DOMAIN:  Statutory  Bight  to  Oondemn— Strict  Oonstnic- 
tlon — ^BAinlng  Lands.  A  coal  mining  company  having  access  to 
its  mining  lands,  in  part  by  a  public  way  and  in  part  by  private 
way,  cannot  condemn  a  right  of  way  for  a  railway  to  its  said 
lands,  under  Sees.  2028,  Sup.  Code,  1913,  and  2031,  Code,  said  sections 
clearly  limiting  such  right  to  him  who 'has  no  "public  or  private 
way"  thereto.  Especially  is  this  true  in  view  of  the  rule  that 
statutes  conferring  the  power  of  eminent  domain  are  to  be  strictly 
construed  in  favor  of  the  private  owner. 

PBINCIPLE  APPLIED:  In  instant  case,  the  court  says:  "The 
proposed  mutilation  of  the  Fisher  farm  and  the  fact  that  the 
benefits  to  accrue  therefrom  were  only  nominally  public  are  sug- 
gestive of  the  reason  why  the  power  to  condemn  should  be  doled 
with  a  sparing  hand." 

Appeal  from  Polk  District  Court. — Hon.  Charles  A.  Dud- 
ley and  Hon.  Hugh  Bbennan,  Judges. 

Wednesday,  March  10,  1915. 

BEHEABiNa  Denied  Saturday,  October  2,  1915. 

Suit  in  equity  to  enjoin  the  contemplated  condemnation 
of  land  for  the  purpose  of  egress  and  ingress  to  a  coal  mine. 
Temporary  injunction  was  issued  and  served.  Defendants 
moved  to  dissolve  the  temporary  writ.  A  hearing  was  had 
upon  such  motion  and  evidence  was  introduced.  Thereupon 
the  motion  was  denied.    The  defendants  appeal. — Affirmed. 

John  L.  Qillespie,  for  appellants. 

Stipp,  Perry  &  Starzinger,  for  appellees. 

Evans,  J. — Three  cases  are  presented  upon  the  same  sub- 
mission.   They  are  all  related  and  present  the  same  question. 
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P.  C.  Fisher  and  E.  P.  Fiaher  are  hnsband  and  wife  and 
owners  respectively  of  adjoining  farms,  the 
Sifi'Sflitiw^     first  of  200  acrea  and  the  second  of  240  acres, 
^'^u^  :*  '^     The  defendant  Maple  Block  Coal  Company 
■troctioD :  uiB-  IS  a  Corporation  engaged  in  the  bnsiness  indi- 
cated by  its  name  and  the  defendant  Qriffin 
is  the  sheriff  of  Polk  county.    The  coal  company  proposes  to 
extend  a  spar  track  of  railroad  over  the  lands  of  the  Fisbers 
for  the  parpose  of  reaching  proposed  shafts  in  certain  coal 
fields  which  it  holds.    The  following  map  will  aid  an  under- 
standing of  the  controversy : 


^KS3  Land  owned  b^  defendam. 
mi^  Mining  Eighth  owned  ty  defcndanh 
Bmnmiii  Land  owned  by  E.P  Fisher. 
i^^  Land  owoed  tyP,  C.Ftjhcr. 
-  —  Public  hiqhway. 

At  a  point  within  the  square  abntting  on  the  north  line 
of  the  SE  14  of  Sec.  28,  the  coal  company  has  maintained  a 
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Bhaft  for  several  years,  and  has  had  a  spur  of  railroad  track 
extending  from  such  shaft  south  to  the  main  line  of  the  Bock 
Island  Bailroad.  It  now  proposes  to  sink  a  shaft  in  the  E  ^ 
of  the  NE  ^  of  Sec.  29  and  one  in  the  NE  ^  of  the  SW  % 
of  Sec.  22  and  to  extend  its  spur  in  each  direction  to  such 
new  shafts,  forming  a  Y,  as  indicated  on  the  map.  For  that 
purpose,  it  proposes  to  condemn  a  right  of  way  across  the 
neoessary  lands  of  the  Fishers.  Its  right  to  condemn  is  chal- 
lenged by  the  Fishers.  The  first  action  was  brought  by  the 
coal  company  against  the  Fishers  to  enjoin  interference  with 
the  survey  of  the  ground  by  the  coal  company  and  its 
engineers.  The  other  two  suits  were  brought  by  the  Fishers, 
respectively,  each  asking  to  enjoin  the  coal  company  from  a 
purported  condemnation,  on  the  ground  that  there  is  no 
statutory  authority  for  the  same.  The  one  question  in  the 
case  involves  the  construction  of  Sees.  2028  of  the  Code  Sup- 
plement, and  2031  of  the  Code,  which  are  as  follows: 

"Sec.  2028.  Any  person,  corporation,  or  co-partnership 
owning  or  leasing  any  land  not  having  a  public  or  private 
way  thereto,  may  have  a  public  way  to  any  railway  station, 
street  or  highway,  established  over  the  land  of  another,  not 
exceeding  forty  feet  in  width,  to  be  located  on  a  division, 
subdivision  or  ** forty"  line  or  immediately  adjacent  thereto; 
but  if  a  railway  is  to  be  constructed  thereon,  as  provided 
in  section  two  thousand  and  thirty-one  (2031)  the  same  may 
be  located  wherever  necessary  and  practicable,  but  not  exceed- 
ing one  hundred  feet  in  width,  and  not  interfering  with 
buildings,  orchards,  gardens  or  cemeteries;  and  when  the 
same  shall  be  constructed  it  shall,  when  passing  through  en- 
closed land,  be  fenced  on  both  sides  by  the  person  or  corpora- 
tion causing  it  to  be  established." 

"Sec.  2031.  Any  owner,  lessee  or  possessor  of  lands  hav- 
ing coal,  stone,  lead  or  other  mineral  thereon,  who  has  paid 
the  damages  assessed  for  roads  established  as  above  provided, 
may  construct,  use  and  maintain  a  railway  thereon,  for  the 
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purpose  of  reaching  and  operating  any  quarry  or  mine  on 
such  land  and  of  transporting  the  products  thereof  to  market 
In  giving  the  notices  required  in  such  cases^  the  applicant 
shall  state  whether  a  railway  is  to  be  constructed  and  main- 
tained on  the  way  sought  to  be  established,  and,  if  it  be  so 
stated,  the  jury  shall  consider  that  fact  in  the  assessment  of 
damages. ' ' 

All  of  the  lands  owned  or  leased  by  the  coal  company 
abut  upon  the  public  highway,  except  the  NE  y^  of  the  SW  % 
of  section  22,  known  in  the  record  as  the  ''Kirk  forty. '*  This 
tract  does  not  abut  upon  the  public  highway,  but  it  is  con- 
nected therewith  by  a  strip  of  ground  33  feet  in  width, 
which  is  owned  and  used  by  the  coal  company  as  a  private 
way  from  the  highway  to  such  tract. 

The  coal  company  bases  its  alleged  right  to  condemn 
upon  the  sections  of  the  statute  above  quoted.  The  Fishers 
contend  that  by  the  terms  of  these  sections  they  are  applica- 
ble only  to  owners  or  lessees  of  **land  not  having  a  public  or 
private  way  thereto."  It  is  contended  for  the  coal  company 
that  such  a  construction  would  be  narrow  and  technical  and 
that  it  would  leave  the  statute  wholly  inadequate  to  meet  the 
exigencies  of  the  mining  of  coal.  It  is  shown  that  over  90 
per  cent,  of  the  coal  mined  by  this  company  is  shipped  to 
distant  points  on  the  railway.  It  is  probably  true  that  prac- 
tical coal  mining,  as  earried  on  today,  requires  a  rail  haul 
for  the  product.  It  is  probably  true,  also,  that  a  connection 
with  a  mere  public  highway  is  not  of  great  practical  value  to 
a  coal  mine.  The  fact  remains  that  we  must  read  the  statute 
as  it  is.  It  presents  no  special  difficulty  of  consxruction.  Its 
real  meaning  stands  out  quite  plainly.  If  it  has  become  inade- 
quate, since  its  enactment,  to  the  later  development  of  mining 
enterprise,  that  is  a  question  for  legislative  consideration  and 
not  for  ours. 

The  sections  above  quoted  had  their  origin  in  Sees.  1 
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and  4  of  chapter  34  of  the  Fifteenth  General  Assembly,  which 
were  as  follows : 

"Sec.  1.  That  any  person,  co-partnership,  joint^stock 
association,  or  corporation,  owning,  leasing,  or  possessing  any 
lands  having  thereon  or  thereunder  any  coal,  stone,  lead,  or 
other  mineral,  may  have  established  over  the  land  of  another 
a  public  way  from  any  stone-quarry,  coal,  lead,  or  other  mine, 
to  any  railway  or  highway,  not  exceeding  (except  by  the  con- 
sent of  the  owner  of  the  land  to  be  taken)  fifty  feet  in  width. 
When  said  road  shall  be  constructed,  it  shall,  when  passing 
through  enclosed  lands,  be  fenced  on  both  sides  by  the  person 
or  corporations  causing  said  road  to  be  established." 

''Sec.  4.  Any  owner,  lessee,  or  possessor  of  lands  having 
coal,  stone,  lead,  or  other  mineral  thereon,  who  has  paid  the 
damages  assessed  for  highways  established  under  this  act,  may 
construct,  use,  and  maintain  a  railway  on  such  way,  for  the 
purpose  of  reaching  and  operating  any  quarry  or  mine  on  such 
land  and  of  transporting  the  products  thereof  to  market.  In 
the  giving  of  the  notices  required  by  this  act,  the  applicant 
ahall  state  whether  a  railway  is  to  be  constructed  and  main- 
tained on  the  way  sought  to  be  established;  and  if  it  be  so 
stated  the  jury  shall  consider  that  fact  in  the  assessment  of 
damages." 

If  these  sections  had  not  been  amended,  they  would  fur- 
nish ground  for  the  coal  company's  contention.  But  Sec.  1 
was  subsequently  amended  and  it  now  appears  as  Sec.  2028, 
which  we  have  above  set  forth.  The  amendment  thus  indi- 
cated could  have  no  function  unless  it  were  to  restrict  the 
power  of  condemnation  to  the  class  or  circumstances  therein 
described,  viz.,  owners  and  lessees  of  ''lands  not  having  a  pub- 
lic or  private  way  thereto."  This  is  the  construction  which 
we  have  previously  put  upon  the  statute  in  its  present  form. 
Morrison  v.  Thistle  Coal  Co.,  119  Iowa  705 ;  Perry  v.  Super- 
visors, 133  Iowa  281 ;  Carter  v.  Barkley,  137  Iowa  510 ;  MUler 
V.  Kramer,  148  Iowa  460. 
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It  is  true  that  when  the  condemnor  comes  within  the 
statutory  conditions,  he  may  take  his  choice  as  between  a  high- 
way and  a  railway  connection.  But  he  can  have  only  the  one 
"way."  No  limitation  is  put  upon  Ws  use  of  such  way  as  he 
acquires.  He  may  use  it  as  a  wagonway  or  railway,  and  prob- 
ably both.  But  having  acquired  the  one  or  the  other,  he  may 
not  again  condemn  for  outlet  purposes;  and  it  matters  not, 
under  the  statute,  whether  he  has  acquired  his  previous  outlet 
by  condemnation  or  by  private  contract.  It  may  be  true,  as 
claimed  by  the  coal  company  in  this  case,  that  the  owner  with- 
out means  of  egress  is  in  a  more  advantageous  situation  than 
is  he  who  has  one.  That  depends  entirely  upon  the  plans 
of  such  owner.  These  are  his  own  and  known  to  him  alone. 
The  statute  has  been  proclaimed  in  advance  and  the  plans  of 
the  owner  are  made  in  its  knowledge. 

We  think  the  statute  is  not  fairly  capable  of  the  con- 
struction contended  for  by  appellant.  If  it  were,  we  would 
still  be  confronted  by  the  rule  that  statutes  conferring  the 
power  of  eminent  domain  are  to  be  strictly  construed  in  favor 
of  the  private  owner.  McElroy  v.  Kwnsas  City,  21  Fed.  257, 
260;  Wise  v.  Yazoo  City,  96  Miss.  507  (26  L.  R.  A.  (N.  S.) 
1130,  1132) ;  Ligare  v.  Chicago,  139  111.  46  (28  N.  E.  934, 
936) ;  Chicago  &  E.  I.  R.  Co.  v.  WUtsfe,  116  lU.  449,  456;  City 
of  East  St.  Louis  v.  St.  John,  47  111.  463,  467;  Bishop  v. 
North  Adams  Fire  Dist.,  167  Mass.  364,  369  (45  N.  E.  925) ; 
Rensselaer  &  S.  R.  Co.  v.  Davis,  43  N.  Y.  137, 146. 

The  proposed  mutilation  of  the  Fisher  farm,  as  indicated 
by  the  map  and  the  legs  of  the  Y,  and  the  fact  that  the 
benefits  to  accrue  therefrom  were  only  nominally  public,  are 
stiggestive  of  the  reason  why  the  power  to  condemn  should 
be  doled  with  a  sparing  hand.  This  doubtless  explains  the 
amendment  by  the  Twenty-fifth  General  Assembly  of  the 
enactment  of  the  Fifteenth  General  Assembly. 

We  are  clear  that  the  statute  as  it  is  was  correctly  con- 
strued by  the  trial  court.    Its  order  is  therefore — Affirmed. 

Deemer,  C.  J.,  Ladd  and  Preston,  JJ.,  concur. 
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Eugene  Hahnel,  Appellant,  v.  Highland  Park  College, 

Appellee. 

APPEAL  AND  EBBOB:     Directed  Verdict—Eyidence  Ckmsidered — 

1  Presamption.  The  presumption  exists  that  the  court,  in  ruling 
on  a  motion  for  a  directed  verdict,  considered  all  evidence  intro- 
duced up  to  that  stage  of  the  trial. 

APPEAL  AND  EBBOB:    Contract  of  Employment — ^Master  and  Senr- 

2  ant — ^Directed  Verdict.  Evidence  reviewed  and  held  to  present 
a  jury  question  on  a  contract  of  emploTment,  and  whether  the 
same  was  or  was  not  divisible. 

FBAX7DS,  STATUTE  OF:     Parol  Contract  of  Employment— Talcing 

3  Contract  Ont  of  Statute— Part  Performance.  A  parol  contract  of 
employment,  within  the  statute  of  frauds,  is  not  a  void  contract 
but  is  unprovable.  In  so  far  as  it  has  been  performed,  it  has  been 
taken  out  of  the  statute. 

Appeal  from  Polk  District  Court. — ^Hon.   C.  A.  Dudley, 

Judge. 

Monday,  May  10,  1915. 

REHEiUiiNG  Denied  Saturday,  October  2,  1915. 

Action  at  law  to  recover  a  balance  alleged  to  be  due  for 
services  rendered  by  plaintiff  to  the  defendant  as  a  teacher  of 
music  from  September  1,  1912,  to  September  1,  1913.  The 
petition  was  in  two  counts.  In  the  first,  the  plaintiff  alleged  a 
parol  contract  of  employment  at  the  rate  of  $1,800  per  year, 
and  the  payment  of  $1,650.  In  the  second  count,  plaintiff 
sought  to  recover  the  same  amount,  $150,  upon  a  qtianium 
meruit.  At  the  close  of  the  plaintiff's  evidence,  the  defendant 
moved  for  a  directed  verdict,  because,  as  to  the  first  ground, 
no  evidence  was  introduced  showing  a  verbal  contract  for  one 
year, — that  the  evidence,  if  it  proves  anything,  proves  a  ver- 
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bal  contract  for  three  years, — and  because  the  evidence  so 
far  shows  that  there  had  been  a  written  contract  for  five  years, 
which  had  expired,  and  these  services  rendered  afterwards 
were  without  any  special  contract  other  than  the  three  year 
contract;  that  no  recovery  could  be  had  upon  a  quantum 
meruU,  there  being  only  an  implied  contract  for  services  upon 
the  terms  of  the  previous  written  contract,  the  terms  of  which 
are  not  shown,  and  therefore  there  could  be  no  recovery  at 
all.  Before  the  ruling  upon  this  motion,  by  agreement  of 
parties,  the  defendant  offered  the  evidence  of  Dr.  Longwell, 
president  of  the  defendant  college,  who  identified  the  prior 
written  contract  of  employment  between  plaintiff  and  defend- 
ant from  September  1,  1907,  to  September  1,  1912,  at  $1,500 
per  year,  and  by  agreement,  the  contract  was  offered  in  evi- 
dence. This  written  contract  was  complied  with  by  both  par- 
ties. Dr.  Longwell  also  testified  as  to  the  conversation  between 
plaintiff  and  himself  in  regard  to  the  employment  of  plaintiff 
after  the  expiration  of  the  written  contract  from  September 
1,  1912,  which  will  be  later  referred  to.  Thereafter,  defend- 
ant's motion  was  sustained  and  judgment  rendered  against 
plaintiff  for  costs.    Plaintiff  appeals. — Reversed. 

Dunshee  &  Haines,  for  appellant. 

R,  L.  Parrish,  for  appellee. 

Preston,  J. — 1.  There  is  a  controversy  between  counsel 
as  to  whether  the  trial  court  did  or  should  have  considered  the 
testimony  of  Dr.  Longwell,  introduced  pending  the  motion  for 

a  directed  verdict  It  does  not  appear  whether 

1.  Appeal  and 

ERiK»:  di-         or  not  defendant  had  introduced  all  its  testi- 

rected  verdict : 

Bidered!  pre^'     ^^^7-    I*  is  stated  in  argument  that  the  testi- 
sumption.  mony  of  this  witness  was  taken  as  a  matter  of 

accommodation,  because  the  witness  could  not  be  present  later. 
We  do  not  know  whether  the  court  considered  the  testimony 
thus  introduced  on  behalf  of  defendant  or  not.  If  the  court 
did  not  consider  it,  then,  for  reasons  stated  later  in  the 
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opinion,  we  think  there  was  a  jury  question  on  the  undis* 
puted  evidence  of  plaintiff.  If  the  court  did  consider  the 
defendant's  evidence,  as  we  assume  it  did,  because  the  evi- 
dence was  offered  and  received  before  the  ruling,  then  we  think 
there  was  a  conflict  in  the  evidence  of  plaintiff  and  defend- 
ant for  the  determination  of  the  jury. 

2.  Defendant  in  its  answer  admitted  the  payment  of 
$1,650  and  alleged  that  this  was  all  plaintiff's  services  were 
worth,  and  filed  a  counterclaim  alleging  that  about  September 

1,  1912,  the  prior  written  contract  was  ex- 

^'  BMOB  f  con-       tended  by  verbal  arrangement,  by  which  plain- 

pioyment^:  '       tiff  was  to  Continue  in  the  employ  of  defend- 

master  and  ,    •  .  •    ,  i_ 

servant :  di-       ant  for  a  term  of  three  years  more  upon  sub- 

rected  verdict  .  „        ,  ,.  .  , 

stantnuly  the  same  conditions,  except  that 
plaintiff  was  to  have,  during  the  first  year,  a  salary  of  $1,800, 
the  second  year,  $1,900,  the  third  year,  $2,000  per  annum; 
that  plaintiff  entered  upon  the  performance  of  said  verbal 
agreement,  but  left  the  employment  of  defendant  and  repu- 
diated the  contract,  causing  defendant  damages  for  the  breach 
thereof  in  the  sum  of  $200. 

Plaintiff  demurred  to  the  counterclaim  on  the  ground  that 
the  three-year  verbal  contract  was  void  under  the  statute  of 
frauds.  The  demurrer  was  sustained.  It  is  contended  by 
appellee  that  plaintiff,  having  induced  the  court  to  hold  such 
a  contract  void,  may  not  change  his  position  and  now  rely 
upon  the  same  contract.  But  we  do  not  understand  plaintiff 
to  claim  there  was  a  three-year  contract,  or  to  rely  thereon. 
His  contention  is  that  the  contract  between  plaintiff  and  de- 
fendant is  enforcible  for  ihe  year  during  which  plaintiff  per- 
formed services  for  the  defendant,  at  the  rate  of  $1,800  per 
year.    Plaintiff  testified : 

''During  the  year  commencing  September  1,  1912,  and 
ending  September  1,  1913,  I  was  teaching  in  Highland  Park 
College.  I  know  the  reasonable  value  of  such  services.  They 
were  worth  $3,060.    About  the  first  of  September,  1912,  I 
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talked  with  Acting  President  Dr.  Longwell;  I  was  asked 
haw  much  salary  I  wished,  and  I  told  him  $2,000  a  year.  To 
this  he  replied  that  it  was  too  much,  but  be  would  give  me  a 
sliding  scale  for  three  years,  beginning  with  $1,800,  then 
$1,900,  and  finally  $2,000.  There  was  nothing  definite  stated 
as  to  how  long  I  was  to  remain  with  the  college.  There  was 
no  written  agreement  between  the  college  and  myself  after 
my  talk  with  Dr.  Longwell.  August  30th,  upon  receipt  of  a 
telegram  from  St.  Louis,  I  handed  in  my  resignation  to  take 
effect  September  1st.  At  first  Dr.  McQill  said  he  would  not 
let  me  go,  but  upon  my  stating  further  circumstances  he 
accepted  my  resignation  and  wished  me  well  and  God-speed." 

Dr.  Longwell,  whose  testimony  was  taken  xinder  the  cir- 
cumstances before  indicated,  testified  in  regard  to  this  con- 
versation and  gives  it  substantially  as  plaintiff,  except  that  he 
says: 

"As  I  remember,  Mr.  Hahnel  said  he  thought  that  he 
ought  to  have  the  $2,000,  but  that  he  was  willing  to  accept  the 
contract  on  the  sliding  scale.  Q.  That  is,  for  three  years  t 
A.  For  three  years.  If  plaintiff  had  simply  stayed  one  year, 
I  should  not  have  considered  his  services  worth  more  than 
$1,600.  I  make  the  distinction  between  working  for  three 
years  and  one  year  because  we  plan  ahead,  and  if  we  can 
have  a  man  two  or  three  years,  or  five  years,  we  can  get  more 
income  than  to  have  a  man  just  for  one  year  and  the  students 
don't  know  whether  he  is  going  to  be  there  the  next  year  or 
not." 

It  will  be  noticed  that  the  testimony  of  defendant's  wit- 
ness. Dr.  Longwell,  was  introduced  after  plaintiff's  demurrer 
to  the  counterclaim  was  sustained,  and  the  defendant  is  the 
one  who  is  now  claiming  that  the  contract  was  for  three  years, 
if  there  was  any  contract  at  all. 

3.  It  is  contended  for  appellee  that  where  a  contract 
is  entered  into  by  which  one  person  agrees  to  perform  ser- 
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for  the  three-year  term.  Plaintiff  did  perform  services  for 
the  first  year  and  was  paid  at  the  rate  of  $1,800  per  year. 
Defendant  itself  seems  to  have  placed  the  same  construction 
upon  the  contract  as  we  have  given  it,  at  least  for  the  first 
year,  and  we  think  plaintiff  has  an  enforcible  contract  for  the 
year  in  question ;  at  least  it  was  a  question  for  the  jury  under 
proper  instructions,  had  they  adopted  plaintiff's  version  that 
no  definite  time  was  agreed  upon.  We  do  not,  of  course, 
know  what  the  evidence  will  be  on  another  trial.  We  have 
discussed  the  question  on  the  record  as  now  presented.  As 
before  indicated,  under  the  evidence  of  either  plaintiff  or 
defendant,  there  was  a  jury  question,  under  proper  instruc- 
tions. 

5.  There  is  another  phase  of  the  question  as  to  the  three- 
year  parol  contract  and  the  statute  of  frauds.  This  has  not 
been  argued,  but  is  barely  suggested  by  counsel  for  one  of  the 

parties.    Even  though  it  be  conceded  that  the 

8.  Fbauds,  stat- 
ute OF :  parol     parol  Contract  was  within  the  statute,  it  would 

contract  of  ^  ' 

employment:      not  be  a  void  contract  in  the  strict  sense  of 

taking  cun- 

Btofute^'pa^rt  *^^  word,  but  a  contract  which  could  not  be 
performance.  proven ;  that  is,  the  statute  provides,  substan- 
tially, that  evidence  as  to  such  contract  is  not  admissible  unless 
it  is  in  writing.  Assuming  that  the  testimony  with  reference 
to  the  conversation  was  inadmissible  against  proper  objection, 
nevertheless  it  was  admitted,  and  now  the  record  shows  that 
there  was  an  understanding  both  on  the  part  of  plaintiff  that 
he  was  not  giving  his  services  at  the  rate  of  compensation 
fixed  in  the  old  written  contract,  and  on  the  part  of  Dr.  Long- 
well  that  the  college  was  not  receiving  his  services  on  the  basis 
of  the  former  compensation.  On  this  theory,  the  contract  has 
been  proven  by  the  defendant,  and  that  is  its  contention: 
that  there  was  a  three-year  contract.  The  testimony  of  Dr. 
Longwell  went  in  after  the  court  had  sustained  plaintiff's 
demurrer  to  the  counterclaim.  The  defendant  has  not  ap- 
pealed from  that  ruling  or  any  other. 

6.  We  have  held  that  contracts  for  services  partly  per- 
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formed  are,  to  the  extent  of  the  performance,  taken  out  of  the 
statute.    Murphy  v.  DeHaan,  116  Iowa  61. 

7.  In  view  of  what  has  been  said,  it  is,  perhaps,  unneces- 
sary to  discuss  the  question  of  quantum  meruit.  We  shall  not 
do  so  at  any  length.  The  second  count  is  on  the  theory  of 
recovering  in  the  absence  of  a  special  contract  for  the  reason- 
able value  of  the  services  performed.  Counsel  for  appellee 
concede  that  this  would  be  a  feasible  theory,  except  for  the 
presumption  which  exists  that  the  plaintiff's  services  were  to 
be  remunerated  at  the  same  rate  as  under  the  expired  term. 
It  is  appellee's  theory  that,  because  of  this  presumption,  the 
plaintiff  cannot  recover  on  a  quanixuni  meruit.  We  have 
already  indicated  that,  as  we  view  the  record,  the  presumption 
does  not  obtain.  The  appellant's  motion  to  strike  the  addi- 
tional abstract  is  overruled. 

For  the  reasons  given,  the  judgment  is — Reversed. 

Deemer,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


S.  M.  Henderson  et  al..  Appellants,  v.  The  Board  of  Super- 
visors OP  Polk  County,  et  al..  Appellees. 

DBAIK8:       Drainage    District — ^Efficiency — ^Benefits    Oommensurate 

1  witb  Ckwts.  Evidence  reviewed  and  held  to  show  that  the  drain- 
age scheme  in  question  was  practicable  and  would  benefit  the 
lands  to  an  appreciable  extent. 

APPEAL  AND  EBBOB:    Preparation  of  Appeal — ^Biile&— Violation^ 

2  When  Penalized.  A  violation  of  the  rules  governing  the  prepa- 
ration of  abstracts,  arguments,  etc.,  made  in  a  good-faith  effort 
to  aid  the  court,  will  not  necessarily  be  penalized.     (Rule  53.) 

PRINCIPLE  APPLIED:  In  presenting  an  appeal  from  an 
order  establishing  a  drainage  district,  the  appellant  included  in 
his  brief  a  condensation  of  the  testimony  of  each  witness.  Such 
condensation  did  aid  the  court  in  arriving  at  the  state  of  the 
evidence.    Held,  appellant  should  not  be  penalized. 

Appeal  from  Polk  District  Court, — Hon.  Hugh  Brennan, 

Judge. 
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Friday,  June  18, 1915, 
Rehearing  Denied  Saturday,  October  2,  1915. 

In  the  district  court,  this  proceeding  was  an  appeal  from 
an  order  of  the  board  of  supervisors  establishing  a  drainage 
district.  Upon  hearing  had,  the  order  of  the  supervisors  was 
confirmed  by  the  district  court.  From  such  order  of  the  dis- 
trict court,  this  appeal  is  prosecuted. — Affirmed. 

Thos.  A.  Cheshire,  for  appellants. 

Johi^  J,  HaUorcm  and  E.  J.  KeUey,  for  appellees. 

Evans,  J. — ^I.  The  proposed  district  comprises  between 
1,000  and  1,100  acres  of  land  adjacent  to  the  Skunk  River. 
The  proposed  ditch  will  be  about  three  miles  in  length  and  its 

estimated  cost  will  be  between  $10,000  and 

1.  Drains  :  drain-     .  ^  .  . 

jj^^j  diBtrict :  $11,000.  The  proposed  district  comprises 
mwwurtto""  certain  low,  flat  lands  lying  on  the  west  side 
with  coBti.  ^jf  ^^  present  Skunk  River.  The  width  of 
the  tract  varies  from  ninety  rods  to  three-quarters  of  a  mile. 
This  tract  is  bounded  on  the  westerly  side  by  certain  high 
land,  or  hills.  On  its  easterly  side,  it  is  bounded  by  the  Skunk 
River,  or  the  Skunk  River  ditch,  as  it  is  called  in  the  record. 
It  appears  that  about  thirty  years  ago,  an  artificial  ditch 
was  constructed  to  take  the  fiow  of  the  river.  This  ditch 
was  laid  in  a  practically  straight  line.  It  has  been  effective 
to  take  all  of  the  fiow  of  the  river,  and  the  old  river  channel 
has  been  thereby  superseded.  Between  this  river  ditch  and 
the  hills  to  the  west,  there  is  a  considerable  body  of  land 
which  is  lower  than  the  banks  of  the  river  ditch.  It  contains 
also  many  depressions.  The  water  from  the  hills  is  naturally 
thrown  upon  this  low  land.  It  finds  its  way  into  the  depres- 
sions and  becomes  stagnant.  In  case  of  fiood  overfiowing  the 
banks  of  the  main  stream,  a  like  result  follows.  The  proposed 
plan  contemplates  an  additional  ditch  which  shall  run  prac- 
tically parallel  with  the  main  stream  for  a  distance  of  about 
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three  miles  and  which  shall  discharge  into  the  main  stream 
at  its  lower  terminus.  The  purpose  to  be  subserved  is  the 
draining  of  these  stagnant  pools. 

The  appellants  are  owners  of  some  of  the  lands  included 
in  the  district.  The  general  nature  of  their  objections  is 
that  the  scheme  is  impracticable  and  that  the  benefit,  if  any, 
to  be  derived  is  not  commensurate  with  the  expense  to  be 
incurred.  It  is  shown  that  the  fall  is  slight  and  that  the 
current  will  necessarily  be  somewhat  sluggish.  As  indicated 
by  the  elevations  along  the  grade  line  or  bottom  of  the  ditch, 
the  fall  will  be  about  three  feet  to  the  mile.  The  objections 
of  the  appellants  may  be  summarized  into  two  general  propo- 
sitions: (1)  That  the  fall  along  the  course  of  the  ditch  is  so 
slight  that  it  will  immediately  fill  with  the  silt  deposits  as  a 
result  of  the  sluggish  flow;  and  (2)  that,  though  the  ditch 
be  constructed  as  proposed  and  be  kept  open  and  free  from 
the  natural  obstructions  of  silt  deposits,  it  cannot  be  effective 
to  drain  the  lands  involved. 

The  issue  between  the  parties  as  presented  here  is  purely 
one  of  fact.  The  conflict  of  evidence  is  largely  a  contest  of 
expert  opinion.  Such  expert  opinion  is  necessarily  largely 
hypothetical.  Six  engineers  have  testified  on  behalf  of  the 
appellants  and  four  have  testified  on  behalf  of  the  public 
authorities.  There  is  something  to  be  said  candidly  for  both 
sides  of  the  controversy.  The  water  that  comes  down  from 
the  hills  comes  with  considerable  velocity  until  it  strikes  the 
low  land  here  involved.  When  it  loses  its  velocity  at  the 
I'rot  of  the  hill,  it  naturally  precipitates  its  silt.  It  is  con- 
tended, therefore,  for  the  appellants  that  this  silt  will  imme- 
diately fill  the  ditch  and  render  it  useless.  It  appears,  also, 
that  the  main  stream  is  subject  to  considerable  overflow.  Such 
overflow  also  naturally  precipitates  its  silt  when  its  waters 
are  released  from  the  swifter  current  'of  the  main  stream.  It 
appears  that  the  banks  of  the  main  stream  are  about  two  feet 
higher  than  the  great  body  of  land  farther  away.  This  high 
elevation  of  the  banks  is  effective  to  create  the  pools  already 
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referred  to.  Whether  this  higher  elevation  of  the  banks 
has  been  caused  by  the  deposit  of  the  silt  or  whether  it  has 
been  caused  in  part  by  remnants  of  the  soil  banks  made  by 
the  original  construction  is  somewhat  in  dispute.  It  is  the 
contention  of  the  appellants  that  this  elevation  has  been 
caused  by  the  deposit  of  silt  and  that  the  same  deposit  will 
fill  the  new  ditch  proposed.  The  engineers  on  both  sides 
agree  that  the  overflowing  waters  of  a  stream  will  always 
deposit  the  greatest  amount  of  silt  next  to  the  stream.  This 
is  BO  because  the  water  loses  its  current  velocity  when  it 
escapes  over  the  banks  and  the  loss  of  velocity  causes  the 
precipitation. 

Assuming  that  the  higher  elevation  of  the  banks  in  this 
case  is  the  result  of  silt  deposits  from  the  overflow  of  the 
main  stream,  the  fact  remains  that  silt  deposits  have  never 
heretofore  extended  far  beyond  such  banks.  It  is  contended 
for  the  appellants,  also,  that  the  water  which  comes  from  the 
hills  is  heavily  charged  with  silt  and  that  this  will  neces- 
sarily be  discharged  into  the  new  ditch.  It  appears  that 
there  are  various  ditches  and  ravines  which  discharge  the 
water  from  the  hills  onto  the  low  ground.  It  is  urged  for 
appellants  that  these  ditches  have  invariably  filled  with  silt. 
Such  filling,  however,  appears  to  be  at  the  base  or  toe  of  the 
hill  in  every  case.  The  effect  of  this  is  to  build  up  the  land 
at  the  base  of  the  hill  and  at  the  outer  edge  of  the  low  ground. 

Taking  the  testimony  of  all  the  engineers  pro  and  con, 
we  are  impressed  that  no  great  amount  of  silt  has  ever 
reached  the  lower  ground  along  which  the  line  of  the  pro- 
posed ditch  is  to  run,  and  this  is  one  reason  why  it  is  low 
ground.  If  there  had  been  silt  enough  to  build  up  the 
ground  to  as  high  an  elevation  as  the  banks  of  the  stream, 
the  particular  drainage  problem  now  presented  would  be  more 
simple.  It  is  true  that  this  proposed  ditch  must  be  more  or 
less  sluggish  according  as  the  water  in  the  main  stream  shall 
be  high  or  low.  At  the  outlet,  there  must  be  more  or  less 
backwater,  and  this  will  tend  to  the  deposit  of  all  the  silt 
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which  the  water  contains.  On  the  other  hand,  we  are  quite 
satisfied,  alsO;  that  the  problem  of  clearing  the  stream  and 
keeping  it  open  will  not  be  a  difScult  one. 

As  to  the  eflSciency  of  the  proposed  ditch  at  its  best,  it  is 
urged  that  it  cannot  prevent  the  usual  overflows  of  the  main 
stream  and  that  therefore  it  can  be  of  no  eflEective  service 
for  the  purpose  of  drainage.  It  is  undeniably  true  that  the 
proposed  ditch  will  have  no  influence  whatever  to  prevent  the 
overflow  in  times  of  flood  of  the  main  stream.  Nor  could  it 
serve  any  particular  function  during  the  period  of  an  over- 
flow. If  we  were  to  assume  a  perpetual  flood  overflowing  such 
stream,  then  it  could  truly  be  said  that  the  proposed  ditch 
could  render  no  service  whatever.  But  the  flood  is  not  per- 
petual. The  very  purpose  of  the  proposed  ditch  is  to  carry 
away  the  pools  of  residue  which  would  otherwise  be  left 
after  the  flood  has  passed  by  and  after  the  stream  has  re- 
turned to  its  banks.  Granting  that  the  proposed  ditch  can- 
not be  effective  to  render  all  the  low  land  tillable,  the  fact 
remains  that  it  will  render  some  of  it  tillable  and  that  it 
will  render  much,  if  not  all,  of  it  more  useful  for  meadow 
and  pasture  purposes.  In  other  words,  it  will  benefit  the  land 
to  an  appreciable  extent.  It  appears  that  similar  ditches 
have  been  heretofore  constructed  for  similar  purposes  along 
the  line  of  the  Skunk  Biver.  Some  of  them  have  been  con- 
structed in  the  same  county  as  the  present  proposed  ditch. 
It  is  in  dispute  between  the  parties  as  to  whether  such  ditches 
have  been  successful  or  not.  Their  practical  efficiency,  such 
as  it  was,  came  within  the  observation  of  the  board  of  super- 
visors which  acted  upon  the  present  petition.  It  appears  also, 
as  already  indicated,  that  the  main  stream  of  the  Skunk  River 
has  been  carried  by  an  artificial  ditch  for  more  than  thirty 
years.  Such  main  ditch  is  more  than  14  or  15  miles  long  in 
this  part  of  the  course.  This  main  ditch  has  been  efficient 
and  has  gradually  enlarged  and  deepened  itself.  So  far  as 
its  grade  line  is  concerned,  it  cannot  be  materially  different 
from  the  grade  line  of  the  proposed  ditch.    These  are  prac- 
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tical  facts  which  are  open  to  observation  and  are  entitled  to 
their  appropriate  weight  in  reaching  a  conclusion  as  to  the 
probable  efficiency  of  the  proposed  ditch.  It  may  be  true 
that  the  land  at  the  head  of  the  ditch  may  gain  a  greater 
benefit  therefrom  than  that  nearer  its  outlet.  Even  then, 
such  inequality,  if  any,  can  be  met  in  the  assessment  of 
benefits. 

Upon  the  whole  i-ecord,  we  are  satisfied  that  the  board 
of  supervisors  was  justified  in  reaching  a  conclusion  favor- 
able to  the  establishment. 

II.  Some  dispute  is  presented  in  the  brie£3  as  to  the 
method  of  presentation  adopted  by  the  appellants  and  we 
are  asked  by  the  appellees  to  penalize  the  appellants  there- 
„    .  for.    The  record  as  presented  in  the  abstract 

2.    APPIAL  AMD  '^ 

ration  o^'*'!*"  ^  ^^^  voluminous.  The  appellants  have  in- 
yfoift tion^f*  ■  eluded  in  their  brief  a  condensation  of  the 
wbeo  penaiiied.  testimony  of  csch  witness  so  far  as  the  same 
bears  upon  the  material  points  of  the  case.  It  was  done  with 
a  view  of  reducing  the  labor  of  the  court  in  arriving  at  the 
state  of  the  evidence.  The  appellees  deny  the  correctness  of 
the  condensation  in  toto,  and  ask  that  we  disregard  the  same 
and  penalize  the  appellants  therefor.  We  see  no  reason  for 
questioning  the  good  faith  of  appellants'  counsel  in  the 
method  adopted.  It  has  been  an  aid  to  us  in  arriving  at  the 
real  state  of  the  evidence.  It  was,  of  course,  open  to  the 
appellees  to  point  out  omissions  or  inaccuracies,  if  any,  and 
this  would  have  been  of  equal  aid  to  us.  A  mere  sweeping 
denial  in  such  case  is  not  as  helpful  as  specifications. 

For  the  reasons  already  indicated,  the  order  of  the  court 
below  must  be — Affirmed. 

Deemeb,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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JESSEN  Liquor  Company,  Appellant,  v.  Phoeniz  Distilleby 

Company  et  al.,  Appellees-.  *« 

BEPLEVIK:     Nature  of  Action — Off-sets — ^Issoes  Allowable.    Mat- 

1  ters  which  are  not  pleaded  and  whieh  cannot  properly  be  pleaded 
in  an  action  of  replevin  (Sec.  4164,  Code,  1897)  cannot  be  de- 
terminative of  the  right  to  maintain  the  action. 

PBINCIPLE  APPLIED:  Defendant,  as  agent  of  plaintiff, 
shipped  plaintiff's  property  to  him  (plaintiff),  but  in  so  doing 
made  advancements  for  the  plaintiff  and  claimed  the  right  to 
the  possession  of  the  property  until  the  advancements  were  paid. 
Plaintiff  brought  replevin,  simply  claiming  absolute  ownership 
and  the  right  of  possession.  At  the  trial,  plaintiff  attempted  to 
neutralize  defendant's  claim  for  advancements  by  showing  that 
defendant  was  indebted  to  plaintiff  on  a  former  and  different 
transaction.  Held,  such  matter  was  wholly  immaterial  because 
plaintiff  (a)  did  not  plead  it,  and  (b)  could  not  properly  plead 

it  under  Sec.  4164,  Code,  1897. 

> 

PBINOIPAL  AND  AGENT:    lien  of  Agent— Expenses  and  Adyance- 

2  ments — ^Bepleyln.  An  agent  has  a  particular  lien  upon  the  goods 
of  the  principal  lawfully  in  his  possession  as  agent  for  the 
amount  due  him  as  agent  in  respect  to  the  property  subject  to 
the  lien. 

PBINCIPLE  APPLIED:  The  principal  bought  eleven  barrels 
of  whisky  in  bond,  agreeing  to  pay  the  Federal  revenue  tax  when 
it  was  unbonded.  He  directed  his  agent  to  pay  the  tax  and  draw 
draft  with  bill  of  lading.  The  agent  did  so,  attaching  the  draft 
to  the  bill  of  lading.  The  principal  refused  to  pay  the  draft. 
Held,  the  agent  had  a  lien  on  the  whisky  both  (a)  at  common  law 
and  (b)  under  the  express  terms  of  the  correspondence. 

JUDOMENTS:     Fonn — ^Bepleyln.     It  is  immaterial  that  the  final 

3  judgment  in  a  replevin  action  was  labeled  a  ' '  decree, ' '  the  matters 
therein  contained  being  such  as  the  law  commanded.  The  law 
concerns  itself  with  the  substance,  not  the  shadow  of  things. 

Appeal  from  Pottawattamie  Disirict  Court. — Hon.   B.   B. 

Woodruff,  Judge. 
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Monday,  June  21,  1915. 

Rehearing  Denied  Saturday,  October  2,  1915. 

Action  in  replevin  to  recover  the  possession  of  personal 
property.  Trial  to  court  without  jury.  Judgment  for  de- 
fendant and  plaintiff  appeals.  The  facts  are  stated  in  the 
opinion. — Affirmed. 

Mayne  dt  Oreen,  for  appellant. 

W.  8.  StUlman,  for  appellees. 

Weaver,  J. — The  defendant  distilling  company,  doing 
business  at  St.  Louis,  Missouri,  owned  quantities  of  barrelled 
whisky  stored  in  a  government  warehouse  at  that  place.  In 
July,  1912,  defendant  sold  to  the  plaintiff,  a  dealer  in  Council 
Bluffs,  eleven  barrels  of  whisky  and  received  payment  there- 
for at  the  agreed  price.  The  sale  was  made  in  bond  and 
subject  to  the  payment  of  the  Federal  revenue  tax  by  plain- 
tiff. The  transaction  was  evidenced  by  the  delivery  by  defend- 
ant to  plaintiff  of  warehouse  certificates  or  receipts  for  the 
requisite  number  of  barrels,  the  intention  being  that  the  goods 
would  be  withdrawn  from  storage  by  the  plaintiff  at  its  con- 
venience or  upon  its  order  and  the  payment  of  the  revenue 
tax.  About  the  time  of  the  sale  or  soon  thereafter,  plaintiff 
called  for  and  received  six  barrels  of  the  whisky  and  paid 
the  tax  thereon.  On  September  13,  1912,  plaintiff  wrote  to 
defendant,  enclosing  the  warehouse  receipts  for  the  remaining 
five  barrels,  and  saying: 

'*  Enclosed  find  warehouse  receipt  for  5  bbls.  Please  pay 
tax  and  ship  us  these  five  bbls.  reduced  to  95  proof.  Draw 
on  us  through  the  Commercial  National  Bank  with  B/L  for 
the  tax.    Please  do  not  delay  as  we  have  the  most  of  it  sold." 

On  September  14,  1912,  the  defendant  acknowledged 
receipt  of  the  letter  and  added : 
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"To  facilitate  your  unbending  we  would  kindly  ask  you 
to  send  us  your  check  for  $250.00  to  cover  the  government 
tax  which  is  approximately  the  amount  on  five  barrels  of 
whisky.  Whatever  the  difference  may  be,  should  there  be  any 
we  shall  account  for  same. 

'*The  distillery  is  now  unbonding  hundreds  of  barrels 
of  whisky  each  day  which  means  an  outlay  of  thousands  of 
dollars  for  the  government  tax  and  they  have  therefore  now 
made  a  strict  rule  that  the  government  taxes  must  be  sent  in 
before  the  whisky  is  unbonded. 

**  Kindly  send  us  in  your  check  at  once  so  that  there  is 
no  delay  for  you  in  getting  your  goods." 

To  this  the  plaintiff  responded  as  follows : 

"This  is  a  unusual  request  we  have  unbonded  many  a 
hundred  bbls.  of  whisky  and  this  is  the  first  instant  that  we 
ever  waa  called  on  to  advance  the  money  for  unbonding.  We 
will  pay  draft  with  B/L  and  if  you  won't  do  that  send  us 
the  original  warehouse  receipt  and  we  will  unbond  it  ourself 
at  the  distillery.  Hoping  you  will  attend  to  this  at  once,  and 
oblige.'' 

Thereupon,  the  defendant  closed  the  correspondence 
with  a  letter  to  the  effect  that  it  would  attend  to  the  matter 
of  unbonding  the  whisky  as  requested  and  draw  on  plaintiff 
for  the  amount  of  the  tax.  Defendant  then  proceeded  to  pay 
the  tax  on  the  liquor,  $248.19,  and  having  forwarded  the  ship- 
ment to  Council  Bluffs,  sent  the  bill  of  lading,  accompanied 
by  a  draft  for  that  amount,  to  a  bank  for  collection  and  de- 
livery. The  shipment  having  reached  its  destination,  plain- 
tiff paid  the  freight  charges,  but  as  it  refused  to  pay 
the  draft  except  upon  a  reduction  of  an  amount  to  cover 
damages  alleged  to  have  been  sustained  because  the  first 
shipment  was  of  a  poorer  grade  or  quality  of  whisky  than 
it  purchased,  the  bank  declined  to  deliver  the  bill  of  lading 
and  the  railway  company  held  the  goods,  awaiting  settlement 
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of  the  controversy.  The  plaintiff  then  brought  this  action, 
claiming  to  be  the  unqualified  owner  and  entitled  to  the 
possession  of  the  goods,  which  it  alleged  were  wrongfully 
detained  by  the  carrier  under  instructions  from  the  defend- 
ant .distillery  company  to  withhold  delivery  until  plaintiff 
paid  its  demand.  It  was  further  alleged  that  the  sum  so 
demanded  was  not  due  or  owing  the  distillery  company  and 
that  the  possession  of  the  goods  was  wrongfully  retained  for 
the  purpose  of  forcing  the  plaintiff  to  pay  an  amount  of 
money  which  it  did  not  owe.  The  distillery  company  ap- 
peared to  the  action  and  answered  and  pleaded  the  facts  of 
the  transaction  substantially  as  we  have  stated  them  and 
asserted  its  right  to  withhold  the  delivery  of  the  shipment 
until  plaintiff  had  repaid  the  amount  of  money  which  defend- 
ant had  advanced  to  take  the  goods  out  of  bond.  A  jury  was 
waived  and  cause  tried  to  the  court,  resulting  in  judgment 
for  defendant,  as  already  indicated.  There  is  little  or  no  sub- 
stantial dispute  concerning  the  facts  set  out  in  the  foregoing 
statement. 

Upon  the  trial,  in  justification  of  its  refusal  to  pay  the 
amount  of  the  draft,  plaintiff  introduced  evidence  tending 
to  show  that  the  warehouse  certificates  for  the  eleven  barrels 
of  whisky  described  the  same  as  having  been  put  in  bond  in 
the  year  1909;  but  that  when  defendants,  at  plaintiff's  re- 
quest, unbonded  and  shipped  the  first  six  barrels,  they  proved 
to  have  been  bonded  in  1911 ;  and  that  the  difference  in  age 
made  a  difference  in  the  market  value  of  the  whisky  to  the 
amount  of  30  cents  per  gallon,  and  plaintiff  was  damaged 
to  that  extent.  Whether  there  has  been  any  dispute  or  con- 
troversy between  the  parties  over  this  alleged  difference  in 
age  and  value  of  the  whisky  is  not  shown  in  evidence,  but  it 
is  conceded  that  plaintiff  requested  and  procured  the  defend- 
ant to  pay  the  tax  upon  the  last  five  barrels  for  the  undis- 
closed purpose  of  getting  possession  of  them  and  thereby 
forcing  the  defendant  to  seek  its  remedy  in  the  courts  of 
this  jurisdiction,  if  it  is  desired  to  contest  the  claim  for  dam- 
agea    Upon  the  record  so  made,  the  trial  court  found  for  the 
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defendant  and  entered  judgment  against  plaintiff  for  a  re- 
turn of  the  property  taken  on  the  writ,  or  in  default  thereof, 
for  the  recovery  of  the  full  amount  of  the  draft  and  for 
costs. 

The  one  question  presented  is  whether,  upon  the  undis- 
puted facts,  the  plaintiff  was  entitled  to  the  possession  of  the 
property  without  paying  the  amount  of  the  defendant's  draft 
which  accompanied  the  hill  of  lading. 

I.  It  will  be  observed  from  the  foregoing  statement  that 
the  issues  disclose  an  ordinary  action  in  replevin,  in  which 
the  plaintiff  asserts  absolute  ownership  and  right  of  posses- 
sion of  the  goods  described  and  the  defend- 

^*  naturTo^'ac-     &nt  pleads  a  right  of  possession  until  it  is 

tlon :  off-sets :  •■lAt.  i-'T-'xji  jiai* 

issues  allow-      repaid  the  money  which  it  advanced,  at  plain- 
'^"^^  tiff's  request,  in  obtaining  such  possession 

from  the  bonded  warehouse.  The  controversy  between  the 
parties  over  the  first  shipment  is  not  mentioned  in  the  plead- 
ings, and  plaintiff's  claim  for  damages  in  that  transaction  is 
nowhere  pleaded  or  put  in  issue.  Indeed,  under  our  practice 
act,  as  is  well  understood,  there  can  be  no  joinder  of  causes 
of  actions  not  of  the  same  kind  in  an  action  of  replevin,  nor 
is  any  counterclaim  allowed.  Code,  Sec.  4164.  For  the  double 
reason,  then,  that  the  question  of  damages  to  plaintiff  on 
account  of  matters  relating  to  the  first  shipment  is  not  put 
in  issue  by  the  pleadings,  and  that  such  issue  could  not 
properly  be  joined  with  an  action  for  replevin  of  the  goods 
constituting  the  second  shipment,  it  must  be  held  that  plain- 
tiff's right,  if  any,  to  recover  damages  of  that  nature  is  in  no 
manner  determinative  of  his  right  to  maintain  this  action. 

II.  The  one  question  to  be  determined  in  replevin  is  the 
right  to  the  possession  of  the  property  in  dispute  at  the  time 
the  action  is  commenced.    That  plaintiff  had  then  the  general 

ownership  may,  for  the  purposes  of  this  case, 

2.  Pkikcipal  Ain>  .  ,  .  .  . 

aoknt:  lien  of    be  Conceded,  and  this  ownership  carried  with 

agent:  ex-  '  ^ 

▼ancOTiStof^"    ^*  *^®  right  to  possession  unless,  under  the 
replevin.  admitted  facts,  defendant  could  properly  re- 

tain the  possession  in  its  own  hands  or  in  the  hands  of  the 
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carrier  until  repaid  the  advancements  it  had  made.  That 
it  had  such  right  of  detention  is  not  open  to  reasonable 
doubt.  In  the  first  place,  an  agreement  that  defendant  might 
thus  secure  itself  for  its  advances  is  implied,  if  not  expressed, 
in  the  written  agreement  which  is  evidenced  by  the  letters 
passing  between  the  parties.  The  duty  to  pay  the  tax  rested 
upon  the  plaintiff  and  not  upon  the  defendant.  In  with- 
drawing the  goods  from  bond,  the  defendant  was  acting  as 
the  agent  of  plaintiff,  and  there  is  no  better  settled  principle 
of  the  law  of  agency  than  that  by  which,  where  an  agent  is 
entitled  to  compensation  or  reimbursement  on  account  of 
advances  made  at  the  principal's  request,  and  the  property 
of  the  principal  with  reference  to  which  the  advancement 
has  been  made  is  in  the  agent's  hands,  he  has  a  lien  thereon 
for  the  amount  which  entitles  him  to  retain  the  possession 
until  his  claim  is  paid.  In  1  Clark  &  Skyles  on  Agency,  Sec. 
373,  the  rule  is  stated  as  follows : 

**An  agent  who  performs  services  for  another,  and  as  a 
result  thereof  comes  into  the  possession  of  property  or  funds 
for  his  principal,  has  a  lien  on  such  property  or  funds  for 
his  compensation,  advances  and  expenditures  in  the  transac* 
tion;  or,  in  other  words,  he  has  a  right  to  retain  such  prop- 
erty or  funds  until  his  claim  ...  is  satisfied,  provided 
his  services,  advances  and  expenditures  were  proper,  neces- 
sary and  incidental  to  his  due  execution  of  the  agency." 

Other  authorities  need  not  be  cited  in  support  of  this 
elementary  principle.  Assuming,  as  we  must,  that  the  parties 
knew  the  law  in  this  respect  and  were  doing  business  with 
reference  thereto,  it  must  be  said  that  plaintiff,  by  request- 
ing the  defendant  to  pay  the  tax  and  forward  the  goods,  made 
the  defendant  its  agent  for  that  purpose  and  clothed  the 
latter  with  the  right  and  authority  to  assert  a  lien  upon  the 
goods  for  its  advances.  Moreover,  the  plaintiff's  letter  ask- 
ing the  defendant  to  make  the  advance  and  send  draft  for 
the  amount  with  bill  of  lading  may  fairly  be  construed  as 
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express  authority  to  hold  the  possession  of  the  goods  until  the 
advances  were  repaid.  Plaintiff  must  have  well  understood 
the  common  custom  and  usage  of  the  business  world  by 
which  a  shipper  who  desires  to  avoid  risk  of  nonpayment  of 
his  charges  upon  goods  shipped  to  a  consignee  sends  the  bill 
of  lading  accompanied  by  a  draft  for  the  amount  of  such 
charges  to  a  bank  or  other  correspondent,  with  directions  to 
deliver  the  bill  only  upon  payment  of  the  draft.  In  such 
case,  the  shipper  retains  a  qualified  title  or  interest  in  the 
shipment  to  secure  payment  of  his  claim,  and  as  a  general 
rule  at  least,  neither  the  carrier  nor  the  bank  has  any 
authority  to  deliver  the  goods  or  surrender  the  bill  of  lading 
until  the  draft  is  paid ;  and  until  such  payment  is  made,  the 
consignee  has  no  right  of  possession  upon  which  to  sustain  an 
action  in  replevin.  In  explicitly  directing  and  authorizing 
the  defendant  to  ship  the  goods  and  send  draft  with  bill  of 
lading  to  the  bank  for  collection,  and  in  again  promising  to 
**pay  the  draft  with  B/L,'*  plaintiff  assumed  an  obligation 
to  take  up  the  draft  as  a  condition  precedent  to  the  delivery 
of  the  shipment.  That  promise  is  not  redeemed  or  fulfilled 
by  saying  to  the  defendant  or  its  correspondent  bank  that 
the  plaintiff  has  an  unliquidated  claim  for  damages  to  an 
amount  which,  if  allowed,  will  be  equal  in  whole  or  in  part 
to  the  draft,  of  the  acceptance  of  which  it  had  given  repeated 
assurance.  We  may  also  add  that  the  fact  that,  in  all  this  cor- 
respondence, plaintiff  studiously  avoided  any  mention  of  its 
claim  for  damages  upon  the  first  shipment  and  that  it  re- 
peatedly promised  to  pay  the  draft  with  bill  of  lading,  while 
cherishing  a  secret  purpose  not  to  pay  more  than  a  fraction 
thereof,  and  that  it  knew,  as  it  must  have  known,  that,  if 
such  purpose  were  understood  by  defendant,  it  would  have 
promptly  refused  to  make  the  advancement  at  all,  clearly 
evinces  an  intent  to  mislead,  and  it  is  but  just  that  the  agree- 
ment so  procured  be  enforced  in  the  sense  and  to  the  extent 
which  plaintiff  knew  it  was  understood  by  the  defendant. 
III.  Plaintiff  seems  to  labor  under  the  impression  that 
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defendant  is  here  asserting  a  right  to  be  subrogated  to  the 
lien  which  the  government  of  the  United  States  held  upon 
the  barrels  of  whisky  for  the  payment  of  the  revenue  tax 
We  do  not  understand  the  defendant  to  ui^  any  such  right 
or  claim,  and  for  the  purposes  of  this  case  we  may  assume 
that  there  can  be  no  such  subrogation.  But^  as  we  have 
said  already,  the  common-law  right  to  a  lien  (which  is  here 
nothing  more  than  a  right  under  certain  circumstances  to 
retain  possession  of  an  item  of  personal  property  until  the 
claim  of  the  possessor  for  some  service  or  expense  or  advance- 
ment with  reference  to  such  property  has  been  satisfied)  is 
one  which  the  defendant  may,  in  this  case,  properly  invoke. 
When  this  action  was  begun,  defendant's  claim  had  not  been 
paid,  and  the  lien  therefor  still  attached.  Plaintiff  having 
failed  to  establish  its  alleged  right  of  present  possession  at 
the  time  this  action  was  begun,  the  judgment  for  defendant 
was  properly  entered. 

Complaint  is  made  that,  while  this  is  undoubtedly  an 
action  at  law,  the  court  below  entered  a  decree  as  in  equity. 
The  fact  that  the  record  entry  is  labeled  "decree"  is  imma- 
.    .  terial.    The  substance  of  the  entry  is  a  judg* 

form :  replevin,  mg^t  at  law  that  plaintiff  is  not  entitled  to 
recover  the  possession  of  the  property  and  that  defendant  be 
awarded  a  return  thereof,  in  default  of  which  it  shall  recover 
the  value  of  its  interest  therein,  which  is  the  amount  of  the 
advancements  made  at  plaintiff's  request,  and  for  costs.  This 
is  the  ordinary  judgment  in  replevin  cases  where  the  finding 
or  verdict  is  against  the  plaintiff,  and  we  discover  nothing 
therein  to  which  any  just  exception  can  be  taken. 

It  follows  that  the  judgment  below  must  be  and  it  is 
hereby — Affirmed. 

Deemeb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Jewbttt  Lumber   Company,   Appellee,  v.   Martin   Conroy 

Company  et  al..  Appellants. 

BILIiS  AND  NOTES:    Oonstrnction— Difference  in  Understanding  of 

1  Teims.  The  principle  ''that  when  the  terms  of  an  agreement 
have  been  intended  in  a  different  sense  by  the  parties,  that 
sense  is  to  prevail  against  either  party  in  which  he  had  reason 
to  suppose  the  other  understood  it"  (Sec.  4617,  Code,  1897)  can- 
not prevail  over  the  plain  and  definite  language  of  the  writing 
and  the  equally  definite  conduct  of  the  parties  out  of  which  the 
writing  arose. 

OONTBAOTS:     Consideration— Snffldency— Bills  and  Notes.    A  con- 

2  sideration  sufficient  to  support  a  contract  is  (a)  either  a  benefit 
moving  to  the  promisor  or  (b)  a  detriment  agreed  to  be  suffered 
by  the  promisee. 

PRINCIPLE  APPLIED:  A  school  district  was  owing  C,  its 
principal  contractor,  for  the  erection  of  a  schoolhouse.  G  had 
let  part  of  the  work  to  L,  and  an  action  was  pending  in  court 
between  C  and  L  as  to  the  amount,  if  anything,  due  L  from  0. 
L  was  owing  J  for  material  used  in  the  building  and  J,  claiming 
he  could  hold  whatever  sum  was  due  to  L  from  C,  perfected  a 
claim  for  a  lien  on  the  funds  in  the  hands  of  the  district.  In 
this  condition  of  conflicting  interests,  C  gave  his  promissory  note 
to  J  for  the  amount  L  was  owing  J,  and  J  then  released  all  claim 
on  the  fund  in  the  hands  of  the  district,  and  G  received  his 
money  from  the  district.  Held,  the  consideration  for  the  note 
was  ample. 

Appeal  from  Polk  District  Court, — Hon.  Charles  A.  Dudley, 

Judge. 

Monday,  May  10,  1915. 

Behearinq  Denied  Saturday,  October  2,  1915. 

Action  at  law  to  recover  in  the  first  count  upon  an  ac- 
count, and  in  the  second  count  upon  a  note.     Trial  to  the 

Vou  171  lA.— 83 


514  Jbwbtt  Lbr.  Co.  v.  M.  Conroy  Co.     [171  Iowa 

court  without  a  jury.     Judgment  for  plaintiff  on  both  the 
account  and  the  note.    Defendants  appeaL — Affirmed. 

John  T.  Conroy  and  A.  A.  McOarry,  for  appellants. 

Frank  N.  Jacks  and  Marion  B.  Seevers,  for  appellee. 

Preston,  J. — The  defendant,  Martin  Conroy  Company, 
is  a  partnership,  and  Martin  Conroy  and  J.  C.  O'Donnell  are 
the  partners.  About  June  12,  1909,  plaintiff  and  defendant 
company  entered  into  a  verbal  contract  to  furnish  lumber  and 
materials  for  a  school  building;  under  such  agreement  they 
furnished  lumber  and  other  materials  as  ordered  by  defend- 
ant company  and  delivered  same  to  defendants  at  the  build- 
ing. The  amount  claimed  on  the  account  is  $284.08,  with 
interest.  The  second  count  is  upon  a  note  in  the  following 
form: 

$678.65  Des  Moines,  la.,  October  1st  1910. 

On  or  before  the  First  day  of  March,  1911,  for  value 
received,  We  promise  to  pay  to  jewett  lumber  company,  or 
order  six  hundred  seventy-eight  a  65-100  dollars.  At  their 
office  in  Des  Moines,  with  interest  at  eight  per  cent  per  annum, 
payable  semi-annually : 

And  interest  and  principal  in  arrears  shall  draw  eight 
per  cent  till  paid ;  and  in  case  non-payment  of  interest  when 
due,  or  any  other  payments  as  herein  agreed,  the  whole  sum 
of  principal  and  interest  to  become  due  and  collectible  at  the 
holder's  option.  If  this  note  is  not  paid  at  maturity,  the 
undersigned  agree  to  pay  the  expense  of  collection,  including 
attorney's  fees.  Any  justice  of  the  peace  shall  have  jurisdic- 
tion in  rendering  judgment  to  the  amount  of  three  hundred 
dollars.  Makers  and  endorsers  waive  demand,  notice  and 
protest.  This  note  is  given  for  lumber  used  in  the  improve- 
ments and  if  the  case  of  Lair  &  Kirkendall  vs,  Martin  Conroy 
Co.  now  pending  in  the  district  court  of  Polk  county,  la.  is 
not  settled  or  tried  in  said  court  by  the  time  this  note  be- 
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comes  due,  we  Jewett  Lumber  Go.  agree  to  extend  the  time 
until  said  sait  is  determined,  said  extension  in  no  event  to 
exceed  one  year.  Recovery  on  this  note  is  not  dependent 
upon  the  outcome  of  said  suit 

(Signed)     Martin  Conrot  Co. 

Per  M.  Conroy, 
P.  O.  Not  transferable 

The  trial  court  made,  findings  as  follows: 

1st  I  find  as  a  fact  that  prior  to  the  sale  of  material  by 
the  plaintiff  to  the  defendants  to  be  used  by  them  in  the  con- 
struction of  the  Hubbell  School  building  for  the  Independent 
School  District  of  Des  Moines  plaintiff  had  furnished  the  de- 
fendants with  a  quotation  or  price  list  for  certain  material  to 
be  used  by  the  defendants. 

2nd.  I  further  find  that  the  material  charged  in  Exhibit 
A  is  not  in  accordance  in  all  particulars  with  this  price  list. 
That  it  should  be  figured  in  accordance  with  said  price  list 
and  computing  the  material  set  forth  in  Exhibit  1  as  the  price 
list  shown  the  amount  had  for  material  in  Count  I  of  the  peti- 
tion is  $249.71  on  which  plaintiff  is  entitled  to  interest  at  6% 
from  the  1st  day  of  July,  1912,  to  this  date  making  an  ag- 
gregate due  from  defendant  to  plaintiff  upon  Count  I  of 
$269.97. 

3rd.  I  further  find  that  the  defendants  had  a  contract 
with  the  Independent  School  District  of  Des  Moines,  to  erect 
and  furnish  the  material  there  for  two  school  buildings,  named 
the  Oakland  and  the  Hubbell  school  buildings  and  that  Lair 
and  Kirkendall  entered  into  a  contract  with  the  defendants 
to  plaster  and  furnish  the  material  for  the  plastering  of  said 
buildings,  that  the  contract  price  for  said  plastering  of  the 
Hubbell  school  building  between  Lair  and  Kirkendall  and  the 
defendants  was  $2472  and  for  the  Oakland  school  building 
the  contract  price  was  $1253. 

4th.  I  further  find  that  including  the  payment  of  $600.00 
the  defendants  by  Lair  and  Kirkendall  on  account  of  the 
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Hubbell  school  building  the  sum  of  $2465.75  and  on  account 
of  the  Oakland  schoolhouae  $139.43.  These  payments  exag- 
gerated by  reason  of  extras  something  more  than  the  contract 
price  for  the  plastering  of  said  buildings. 

5th.  I  further  find  that  the  defendant  knew  that  the 
plaintiff  was  furnishing  material  to  Lair  and  Eirkendall  for 
plastering  both  of  said  school  buildings  and  also  had  knowl- 
edge of  that  fact  at  the  time  of  the  payment  of  $600.00  in 
June,  1910. 

6th.  I  further  find  that  the  plaintiff  within  thirty  days 
after  the  furnishing  of  the  last  material  for  the  said  Hubbell 
school  building  gave  notice  to  the  Independent  School  Dis- 
trict of  its  claim  for  material  furnished  to  the  sub-contractors, 
Lair  and  Kirkendall  and  the  defendants  as  by  statute  re- 
quired. 

7th.  I  further  find  that  some  time  prior  to  October  1st, 
1910,  the  plaintiff  was  making  efforts  to  secure  money  from 
the  defendants  on  account  of  material  sold  to  Lair  and  Kir- 
kendall. That  there  were  efforts  made  on  or  about  said  date 
to  obtain  a  settlement  or  satisfaction  between  Lair  and  Kir- 
kendall and  the  defendants  and  that  prior  to  this  date  a  note 
was  made  for  the  above  amount  and  offered  to  the  plaintiff, 
containing  a  condition  that  the  amount  of  the  note  should  be 
subject  to  the  outcome  of  the  suit  of  Lair  &  Kirkendall  vs. 
the  defendants.  But  the  plaintiff  declined  to  accept  said  note 
and  would  only  accept  the  note  set  out  and  described  in  Count 
II  of  the  petition. 

8th.  I  further  find  said  note  being  paid  at  maturity,  the 
defendants  have  had  the  benefit  of  the  extension  of  more  than 
one  year  for  the  payment  of  said  note. 

9th.  I  further  find  that  at  the  time  the  note  was  given 
October  the  1st,  1910,  that  Lair  &  Kirkendall  for  material 
furnished  for  plastering  the  Hubbell  school  building  was  in- 
debted to  the  plaintiff  in  the  sum  mentioned  in  said  note  to 
wit,  $678.65. 

10th.  I  further  find  that  at  the  time  the  $600.00  payment 
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was  made  to  wit  June  the  9th,  1910,  the  firm  of  Lair  &  Kir- 
kendall  was  indebted  to  the  plaintiff  upon  two  counts.  One 
for  material  furnished  for  the  erection  of  the  Oakland  school 
building  and  one  for  material  furnished  for  the  erection  of  the 
Hubbell  building  and  that  there  was  nothing  said  about  the 
application  of  the  payment  of  the  said  $600.00  and  that  said 
$600.00  was  applied  by  plaintiff  so  far  as  necessary  to  pay  the 
claim  of  Lair  &  Kirkendall  to  plaintiff  for  material  furnished 
for  the  Oakland  school  building  and  the  balance  applied  to 
discharge  the  claim  for  material  furnished  for  the  ITubbell 
school  building  and  that  after  making  such  application  the 
balance  remaining  unpaid  offered  Lair  &  Kirkendall  to  plain- 
tiff on  the  Hubbell  school  building  was  said  sum  of  $678.65. 

11th.  I  further  find  that  the  firm  of  Lair  &  Kirkendall 
was  largely  indebted  to  the  plaintiff  on  other  accounts  and  for 
material  furnished  for  purposes  other^than  to  erect  the  two 
said  school  buildings. 

12th.  I  further  find  that  the  only  condition  attached  to 
said  note  and  the  giving  thereof  is  the  one  which  is  mentioned 
in  the  note  itself.  And  that  the  right  to  recover  upon  this 
note  does  not  depend  upon  the  out  come  of  the  suit  of  Lair  & 
Kirkendall  against  the  defendants.  No.  19470  Law. 

13th.  I  further  find  that  there  was  no  settlement  between 
Lair  and  Kirkendall  and  the  defendants  wanted  the  check 
for  $600.00  was  given  by  defendants  to  plaintiff  on  account 
of  Lair  and  Kirkendall. 

14th.  I  further  find  that  there  is  as  between  Lair  &  Kir- 
kendall and  the  defendants  an  unsettled  claim  for  extras  fur- 
nished by  Lair  and  Kirkendall  for  the  plastering  of  the  two 
buildings  above  mentioned,  but  the  conclusion  in  this  case 
shall  not  be  an  adjudication  of  any  matters  pending  between 
said  Lair  and  Kirkendall  and  the  defendants. 

15th.  I  further  find  that  the  payment  by  the  defendants 
to  Lair  and  Kirkendall  of  the  contract  price  for  the  plaster- 
ing and  material  furnished  for  said  two  school  buildings  is 
not  a  discharge  or  payment  of  the  liability  of  defendants  for 
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the  material  furnished  by  the  plaintiff  to  said  Lair  & 
kendall  for  the  construction  of  said  buildings. 

As  a  conclusion  of  law  the  plaintiff  is  entitled  to  recover 
from  the  defendants  upon  Count  I  the  sum  of  $269.97  with 
interest  at  6%  from  this  date  and  upon  Count  II  the  sum  of 
$845.50  with  interest  at  S%  from  this  date  and  attorney's 
fees  and  costs. 

Judgment  was  entered  in  accordance  with  the  findings. 

1.  Plaintiff  furnished  defendants  a  large  amount  of 
lumber  and  building  material,  amounting  to  several  thousand 
dollars,  and  defendants  made  a  number  of  payments,  from 
time  to  time.  Plaintiff  had  furnished  defendants  with  a  spe- 
cial price  list,  which  appears  in  the  abstract 

As  to  Count  1,  the  issue  involved  is  a  matter  of  computa- 
tion; that  is,  to  what  extent,  if  at  all,  does  plaintiff's  account 
differ  from  the  price  list  furnished  defendants?  Appellants' 
assignment  of  error  is  that  the  court  erred  in  the  amount 
found  due  the  plaintiff  on  the  first  count.  Many  pages  of  the 
abstract  and  arguments  are  taken  up  with  the  account,  one 
line  of  which  is  like  this : 


No. 

Date 

Item 

Feet 

Price 

Amount 

27 

Dec.  2 

22  5x10-14 

1283 

29.00 

38.21 

We  are  asked  to  go  through  the  account  and  the  evidence 
and  make  computations.  The  items  are  not  all  disputed. 
Many  are.  We  have  compared  the  disputed  items  with  the 
special  price  list  and  are  convinced  that  the  conclusion  reached 
by  the  trial  court  is  correct. 

2.  The  assignment  of  error  as  to  the  second  count  is  that 
the  court  erred  in  finding  that  there  was  any  consideration 
for  the  note  in  suit.  It  is  said  by  appellants  that  there  is  a 
claim  that  plaintiff  had  a  lien  on  the  building  for  material, 
lumber  and  cement  furnished  to  Kirkendall  &  Lair,  and  that 
no  lien  is  given  either  by  statute  or  law,  citing  Code  Sec.  3102, 
and  cases.    That  all  the  plaintiff,  under  its  lien.  Exhibit  ''C," 
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could  do  was  to  hold  sach  amount  as  was  due  Lair  &  Eir- 
kendall  from  Martin  Conroy  &  Company,  and  that  Mr.  Lair 
testifies  that  he  was  paid  all  of  the  contract  price, — ^at  is, 
the  contract  he  had  with  Martin  Conroy  &  Company;  that 
therefore  there  was  nothing  due  and  there  could  be  nothing 
due  from  Conroy  &  Company  to  Lair  &  Eirkendall ;  and  that 
if  this  is  so,  they  ask  what  was  due  for  which  the  note  was 
given.    The  testimony  of  Mr.  Lair  referred  to  is  as  follows: 

'*I  have  been  paid  over  the  contract  price  as  far  as  the 
contract  price.  I  had  received  over  the  contract  price  when 
I  received  the  $600.00  from  Martin  Conroy  Company.  We 
had  a  dispute  about  the  $338.00  due,  the  time  we  were  trying 
to  settle.  We  tried  to  make  a  final  settlement  of  the  eztras 
and  did  not  come  to  an  agreement." 

But  Mr.  Lair  also  testified  that  there  is  still  money  due 
his  company  on  this  job,  that  there  were  some  extras,  and 
that  there  is  due  for  extras  a  balance  of  $1,170  or  $1,180. 

They  also  cite  Code  Sec.  4617  as  bearing  upon 

1.  Bills  and  ,  ,  •11 

^S'ction^^dif  question,  which  provides  that  when  the 

deratanding^'f    ^**°^s  of  an  agreement  have  been  intended  in 
**""■•  a  different  sense  by  the  parties  to  it,  that 

sense  is  to  prevail  against  either  party  in  which  he  had  reason 
to  sappose  the  other  understood  it,  and  claim  that  defendant 
intended  this  note  to  be  only  in  the  nature  of  collateral 
security  for  the  amount  due  Lair  &  Kirkendall  from  de- 
fendants. The  testimony  shows  that  plaintiff  refused  to 
accept  the  note  unless  it  expressly  stated  that  it  was  not 
dependent  upon  the  outcome  of  the  case  of  Lair  &  Kirkendall 
v.  Martin  Conroy  Company.  A  prior  note  was  made,  which 
plaintiff  refused  to  accept.  After  the  first  note  was  refused, 
this  one  was  given.  It  was  executed  and  delivered  by  Martin 
Conroy  in  the  presence  and  with  the  approval  of  his  attorney. 
As  before  shown,  the  lower  court  found  that  the  only  condi- 
tion attached  to  the  note  and  the  giving  thereof  is  the  one 
mentioned  in  the  note  itself,  and  that  plaintiff's  right  to 
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recover  does  not  depend  upon  the  outcome  of  the  suit  of 
Lair  &  Eirkendall  v.  Conroy.  We  think  that,  under  the 
evidence  and  the  record,  the  trial  court  correctly  construed 
the  provisions  of  the  note. 

3.  We  are  also  of  opinion  that  there  was  a  valid  and 

sufficient   consideration    for   the   note.     The   argument   of 

appellants  is  that  want  of  consideration  may  be  shown  as 

,       between  the  parties,  and  they  cite  Sec.  3070 

8ufflcfen?y**'° '  ®^  ^®  ^^®  *"^^  ^^®  dccisious  cited  under  that 
biiia  and  notes,  section.  They  say  ' '  this  is  so  plain  a  propo- 
sition that  we  need  not  pursue  it  further;  that  by  this  law 
it  is  conclusively  shown  that  Lair  &  Eirkendall  did  not  owe 
anything  on  the  contract  price;  that  they  did  not  directly 
or  indirectly  agree  to  pay  for  the  extras.  Then,  not  owing 
anything  to  Lair  &  Eirkendall  on  the  contract  price,  the  note 
was  without  consideration,  as  there  was  nothing  on  which 
to  base  the  note." 

But  the  record  shows  that  by  agreement  plaintiff  released 
the  claim  it  had  filed  with  the  school  district,  and  defendants 
gave  plaintiff  the  note  in  question.  A  definition  for  con- 
sideration is  that  it  is  either  a  benefit  moving  to  the  promisor 
or  a  detriment  agreed  to  be  suffered  by  the  promisee.  Kin^ 
head  v.  Peet,  136  Iowa  590,  595. 

Both  are  present  here.  Defendants  obtained  the  release 
of  plaintiff's  claim  and  received  their  money  from  the  school 
district;  plaintiff  released  his  claim  and  relinquished  all 
claims  of  receiving  payment  from  the  school  district.  Plain- 
tiff gave  up  its  right  of  litigating  the  questions  of  law  and 
fact  as  to  the  effect  of  its  claim. 

In  Brown  v.  Jennett,  130  Iowa  311,  312,  we  said : 

**We  think  there  are  two  answers  to  the  contention  for 
appellant  that  his  agreement  to  pay  the  firm  of  H.  L.  Craven 
&  Co.  the  sum  of  one  hundred  and  fifty  dollars  was  with- 
out consideration.  In  the  first  place,  he  entered  into  the 
arrangement  with  the  understanding  that  the  obligation  of 
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Solid  to  the  firm  for  a  commission  should  be  released  by  the 
firm  and  defendant's  obligation  substituted  therefor.  It  is 
plain  that,  if  the  firm  undertook  to  release  Solid  and  accept 
defendant  as  their  debtor  for  the  amount  of  the  commission, 
the  firm  incurred  a  detriment  which  would  support  defend- 
ant's agreement.  WhiteseU  v,  Heiney,  58  Ind.  108;  Millard 
V.  Porter,  18  Ind.  503 ;  Smith  v.  Finch,  3  111.  321 ;  Flanagan 
V,  Hutchinson,  47  Mo.  237;  Smith  v.  Mayo,  1  Allen  (Mass.) 
160.  In  the  second  place,  the  agreement  of  Solid,  through 
plaintiff  as  his  agent,  that  the  contract  between  him,  and 
defendant,  whether  valid  or  not,  should  be  canceled  and  dis- 
charged, so  that  no  further  controversy  could  arise  under  it, 
was  sufficient  consideration  for  defendant's  agreement  to  pay 
to  H.  L.  Craven  &  Co.  the  obligation  of  Solid  to  them  for 
the  commission.  If  the  agreement  had  been  that  Solid  should 
relinquish  the  written  instrument  executed  by  him  and  de- 
fendant on  Sunday,  the  consideration  for  defendant's  promise 
would  have  been  sufficient,  although  the  contract  evidenced 
by  such  instrument  was  not  valid  and  enforceable.  Brooks 
V,  HcAgh,  10  Ad.  &  El.  323.  It  is  not  necessary  that  the 
consideration  be  a  thing  of  pecuniary  value  or  reducible  to 
such  value.  Bainbridge  v.  Firmstone,  8  Ad.  &  El.  743;  9 
Cyc.  315;  Wald's  Pollock  on  Contracts,  (3d  Ed.,  by  Willis- 
ton)  193;  Langdell,  Contracts,  Sec.  54.  And  the  relinquish- 
ment by  Solid  of  his  right  to  litigate  the  question  of  law  or 
fact  as  to  defendant's  liability  under  the  contract  of  pur- 
chase was  likewise  a  valid  consideration.  MUes  v.  New  Zea- 
land, Alford  Estate  Co.,  (1885-86)  32  Ch.  Div.  266;  Wald's 
Pollock  on  Contracts,  (3d  Ed.)  214.  And  see  Richardson 
<&  Boynton  Co,  v.  Independent  District,  70  Iowa  573;  Leach 
V.  Reach,  7  Iowa  232." 

This  language  is  quite  in  point.  Lair  &  Eirkendall  owed 
plaintiff  money  for  materials  used  in  the  Hubbell  and  Oak- 
land schools.  Lair  &  Kirkendall  were  subcontractors  in  the 
erection  of  those  buildings ;  the  school  district  owed  money  to 
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defendants  on  said  buildings;  and  plaintiff  had  filed  a  claim 
against  the  school  district  under  Sec.  3102  of  the  Code.  The 
one  question  of  fact  is  involved  whether  defendants  owed 
money  to  Lair  &  Eirkendall  for  work  on  these  buildings.  As 
before  stated,  Mr.  Lair  testified  that  defendants  owed  him 
a  balance  of  $1,170  or  $1,180,  and  prior  to  the  making  of 
the  note,  Lair  &  Eirkendall  sued  defendants  for  this  amount, 
and  this  suit  was  pending  at  the  time  the  note  was  given, 
also  at  the  time  of  the  trial  below.  If  defendants  owed  Lair 
&  Eirkendall  an3rthing  on  the  buildings,  plaintiff  would  have 
the  right  to  insist  on  payment  of  the  claim  by  the  school 
district  out  of  the  money  the  district  owed  defendants.  The 
question  of  defendants'  liability  to  Lair  &  Eirkendall  was 
not  only  in  dispute,  but  actually  in  litigation.  If  Lair  & 
Eirkendall  should  win  their  suit,  plaintiff  would  be  entitled 
to  receive  the  amount  of  its  claim  from  the  school  district, 
and  it  relinquished  that  right.  Doubtful  questions  of  fact 
arising  from  a  conflict  in  the  evidence  are  controlled  by  the 
findings  of  the  trial  court,  the  action  being  at  law,  and  such 
findings  have  the  force  of  the  verdict  of  a  jury. 

Our  conclusion  is  that  the  judgment  of  the  trial  court 
was  right,  and  it  is  therefore — Affirmed. 

Deemeb,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


Frank  B.  Leonard,  Appellant,  v.  E.  R.  Zweifel  et  aL, 

Appellees. 

EXTRADITION:      <<  Fugitive    from    Justice  "^Facts   OonBtitiitlng. 

1  The  old  rule  that,  to  constitute  one  a  fugitive  from  justice,  he 
must  actually  flee  from  the  state  in  order  to  avoid  prosecution, 
has  long  ago  been  abandoned.  A  ' '  fugitive  from  justice, ' '  within 
the  meaning  of  Federal  law,  is  one  who  commits  a  crime  within 
one  state  jurisdiction  and,  when  called  upon  to  answer  therein, 
is  not  there — that  is,  has  removed,  it  matters  not  in  what  manner 
or  for  what  purpose,  to  another  state  jurisdiction. 

PRINCIPLE  APPLIED:     The  accused,  for  several  years,  and 
in  the  course  of  his  employment,  collected  money  for  his  em- 
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ployer.  On  Boverftl  oecaaionBy  he  waa  short  in  his  acconnts.  His 
employer  rebuked  him,  bat  gave  him  time  to  make  good  his  abort- 
age,  and  even  encouraged  him  to  remain  in  hia  employ.  The  ac- 
cused finally  told  his  employer  the  amount  of  hia  shortage,  and 
that  he  was  going  to  Iowa  to  enter  into  other  busineaa  in  order 
to  earn  enough  to  make  good  the  shortage.  The  employer  did 
not  object.  Later,  when  the  accused  reached  Iowa,  he  so  informed 
his  former  employer  and  sent  him  a  small  payment.  Extradition 
proceedings  soon  thereafter  were  instituted  in  the  foreign  state. 
Held,  the  accused  was  a  fugitive  from  justice. 

EXTRADITION:    Guilt  or  Tnnocmice  of  Accused— Dntj  of  Qorsnior. 

2  It  is  not  the  duty  or  even  the  right  of  the  governor  to  pasa  upon 
the  question  of  the  guilt  or  innocence  of  one  sought  to  be  extra- 
dited aa  a  fugitive  from  justice.  Hia  duty  ia  discharged  when  he 
determines  (a)  that  an  extraditable  offense  haa  been  regularly 
charged  and  (b)  that  the  accused  was  within  the  jurisdiction  of 
the  demanding  atate  when  such  offense  was  committed. 

BXTKADmOK:    Habeas  Oorpus— Motive  of  Prosscntloii.    When  a 

3  requisition  ia  made  in  due  form  and  honored  by  the  governor,  it 
ia  not  within  the  province  of  the  court  upon  habeaa  corpus  to 
inquire  into  the  motive  which  actuates  the  prosecution  in  the 
foreign  state. 

Appeal  from  Polk  District  Court.— Hoif.  C.  S.  Bbadshaw, 

Judge. 

Wednesday,  April.  7,  1915. 

Bbhbarino  Denied  Saturday,  October  2,  1915. 

The  plaintiff  was  charged  with  the  crime  of  embezzle- 
ment committed  in  Wisconsin  and  proceedings  for  his  arrest 
and  prosecution  were  begun  in  one  of  the  courts  of  that  state. 
It  appearing  that  plaintiff  was  then  in  Iowa,  the  governor 
of  Wisconsin  issued  a  requisition  demanding  his  arrest  and 
return  to  the  latter  state  as  a  fugitive  from  justice,  and  the 
defendant  Zweifel  was  named  as  agent  of  the  state  of  Wis- 
consin to  receive  the  accused  and  return  him  to  that  state  for 
trial.  The  requisition  was  duly  honored  by  the  governor  of 
Iowa,  who  issued  a  warrant  upon  which  plaintiff  was  arrested 
and  delivered  to  Zweifel,  and  thereupon  a  writ  of  habeas 
corpus  for  his  release  was  sued  out.    A  return  to  the  writ 
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was  made,  showing  the  facts  as  above  stated,  and  upon  hearing 
the  evidence,  the  trial  court  dismissed  the  proceeding  and 
ordered  the  remand  of  plaintiff  to  the  custody  of  the  Wis- 
consin agent.    Plaintiff  appeals. — Affirmed. 

Gratumi  &  Oraham,  for  appellant. 

Tho8,  J.  Outhrie  and  MiUer  &  Wallingford,  for  appellees. 

Weaver^  J. — The  evidence  offered  by  appellant  tended 
to  show  that  for  several  years  he  was  employed  in  Wisconsin 
as  agent  for  one  Whitney  for  the  sale  of  pianos.  On  several 
occasions,  his  yearly  settlement  found  him  short  in  his  ac- 
count of  collections  made.  Whitney  rebuked  him  for  his 
manner  of  doing  business,  but  kept  him  in  his  service  and 
gave  him  time  to  make  the  payment.  Plaintiff  at  different 
times  complained  to  Whitney  that  the  business  was  becoming 
unprofitable  and  that  he  wished  to  change,  but  was  encouraged 
to  continue,  until,  in  July,  1913,  he  announced  to  Whitney 
that  he  was  going  to  Iowa,  where  he  had  opportunity  to  enter 
othfir  business.  He  told  Whitney  he  was  short  in  his  collec- 
tions to  the  amount  of  several  hundred  doUai's  and  that  his 
reason  or  purpose  in  going  was  to  enable  him  to  earn  or 
obtain  the  money  with  which  to  make  the  necessary  payment. 
Whitney  did  not  object.  On  reaching  Des  Moines,  plaintiff 
informed  Whitney  of  his  location  and  sent  him  a  small  pay- 
ment. Soon  thereafter,  Whitney  instituted  the  criminal 
proceedings  and  later  informed  the  sheriff  where  the  accused 
could  be  found. 

No  objection  is  raised  to  the  form  or  substance  of  the 
requisition  papers,  but  it  is  denied  that  the  facts  show  plain- 
tiff to  be  a  fugitive  from  justice.  It  is  further  said  that  the 
^    „  evidence  clearly  shows  that  the  prosecution 

Justice'*-  facto    ^®  ^^  attempt  to  make  use  of  the  criminal  law 
conatituting.       g^g  j^  measure  for  the  purpose  of  enforcing  the 

collection  of  the  debt  due  Whitney.  Counsel  say,  though  it 
does  not  otherwise  appear  in  the  record,  that  the  governor 
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of  this  state  was  strongly  inclined  to  refuse  to  honor  the 
requisition,  and  that  the  court  was  also  of  the  mind  to  sus- 
tain the  writ  of  habeas  corpus,  except  for  what  seemed  to 
be  the  decisive  precedent  found  in  the  opinion  of  this  court 
in  Taylor  v.  Wise,  172  Iowa  1.  It  is  conceded  in  argument 
that,  under  the  doctrine  of  the  cited  case,  appellant  must  be 
classed  as  a  fugitive  from  justice  under  the  meaning  of  the 
Constitution  and  the  law  upon  the  subject,  but  counsel  submit 
that  the  decision  is  too  sweeping  and  should  be  so  modified 
or  limited  as  not  to  include  cases  of  this  kind.  In  that 
case,  Taylor  left  the  state  of  Kansas  under  circumstances 
tending  to  negative  the  idea  that  he  was  absconding  or 
seeking  to  escape  prosecution,  but  we  held  that  this  alone 
did  not  relieve  him  from  liability  to  extradition.  We 
there  said  : 

*'The  fact  that  be  left  the  state  of  Kansas  openly,  or 
that  when  he  left  he  did  not  do  so  in  flight  or  with  any  intent 
to  avoid  arrest,  is  not  a  decisive  consideration.  If  the  act 
charged  was  in  fact  committed  by  him  in  that  state,  and 
when  proceedings  were  begun  for  his  prosecution  he  was 
found  to  be  within  the  jurisdiction  of  another  state,  the  ques- 
tion how  or  in  what  manner  he  made  the  change  of  residence 
is  immaterial,  and,  if  he  declines  to  return  voluntarily  to 
meet  the  accusation  made  against  him,  he  becomes  a  fugitive 
within  the  meaning  of  the  law  governing  extradition  of  per- 
sons accused  of  crime." 

This  holding  then  seemed  to  us,  and  still  seems,  tu  be 
not  only  a  logical  and  legal  necessity,  if  we  are  not  to  open 
an  easy  door  to  the  practical  nullification  of  the  constitutional 
provision,  but  also  to  be  required  by  the  judicial  construction 
which  has  been  placed  thereon  by  the  court  of  last  resort. 
In  Roberts  v.  ReiUy,  116  U.  S.  80,  speaking  directly  upon  this 
subject  it  is  said: 

''To  be  a  fugitive  from  justice,  in  the  sense  of  the  act 
of  Congress  regulating  the  subject  under  consideration,  it  is 
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not  necessary  that  the  party  charged  should  have  left  the 
state  in  which  the  crime  is  alleged  to  have  been  committed, 
after  an  indictment  found,  or  for  the  purpose  of  avoiding 
the  prosecution  anticipated  or  begun,  but  simply  that,  having 
within  a  state  committed  that  which  by  its  laws  constitutes 
a  crime,  when  he  is  sought  to  be  subjected  to  its  criminal 
process  to  answer  for  his  offense,  he  has  left  its  jurisdiction 
and  is  found  within  the  territory  of  another." 

That  the  appellant  in  this  case  is  a  fugitive  withm  the 
meaning  which  the  Supreme  Court  of  the  United  States  has 
placed  upon  that  term  and  the  meaning  which  we  ourselves 
have  placed  upon  it,  there  is  no  room  for  doubt  He  is 
charged  with  embezzlement  committed  within  the  state  of 
Wisconsin.  The  courts  of  that  jurisdiction  alone  have  the 
power  to  try  the  question  of  his  guilt  or  innocence.  He  is  in 
the  state  of  Iowa  and,  unless  he  voluntarily  returns  to  the 
state  of  Wisconsin  or  is  taken  back  under  a  warrant  of  extra- 
dition, he  escapes  trial,  and,  if  in  fact  guilty,  he  escapes 
punishment.  All  the  precedents  seem  to  be  quite  in  accord 
with  our  holding  in  the  Taylor  Case  unless  it  be  7n  re  Tod^ 
12  S.  D.  386,  and  in  so  far  as  that  decision  appears  to  hold 
otherwise,  we  think  it  cannot  be  approved.  The  clear  pur- 
pose of  the  Constitution  in  providing  for  extradition  is  to 
prevent  the  individual  states  from  becoming  houses  of  refuge 
for  persons  charged  with  offenses  against  the  laws  of  other 

states.     Broadly  speaking,  the  governor  to 

^'  STf^o"iS?n<H    whom  a  requisition  is  directed  does  not  and 

cased :  dxLtj  of   ought  not  to  attempt  to  pass  upon  the  ques- 

tion  of  the  guilt  or  innocence  of  the  accused 
or  the  circumstances  of  the  alleged  offense,  except  so  far  as 
is  necessary  to  determine  that  an  extraditable  offense  has 
been  regularly  charged  and  that  the  accused  was,  at  tiie  date 
of  such  alleged  offense,  within  the  jurisdiction  of  the  state 
from  which  the  requisition  issues.  It  is  true  that  the  gov- 
ernor to  whom  the  requisition  is  directed  is  to  some  degree 


Oct.  1915]  Lbonabd  v.  Zweifel.  527 

his  own  interpreter  of  the  Constitution,  and  extraordinary 
circumstances  have  sometimes  arisen  under  which  he  has 
looked  beyond  the  formality  of  the  papers  and  proofs  l^d 
before  him  and  refused  to  order  an  extradition  because  he 
believed  it  was  not  demanded  in  the  furtherance  of  justice. 
Of  the  propriety  or  legality  of  the  executive  action  in  such 
cases,  we  are  not  here  called  to  speak.  The  requisition  has 
been  honored,  the  executive  warrant  has  been  issued,  and  the 
accused  is  in  the  hands  of  the  proper  officer  to  be  returned 
to  Wisconsin.  For  the  reasons  stated,  the  propriety  and 
correctness  of  the  governor's  finding  that  he  is  a  fugitive 
cannot  be  successfully  questioned. 

Adverting  briefly  to  the  claim  that  the  criminal  law  is 
being  made  use  of  by  Whitney  to  coerce  the  payment  of  a 
debt,  we  think  it  must  be  said  that,  where  a  requisition  is 
.    ,^  made  in  due  form  and  is  honored  by  the  gov- 

mo^ye  of  7ro»-'   ^^^^^  ^^  the  state,  it  is  not  within  the  province 
ecution.  of  the  court  upon  habeas  corpus  to  inquire 

into  the  motive  which  actuates  the  prosecution.  However 
little  credit  it  may  reflect  upon  human  nature,  it  is  doubtless 
true  that  in  very  many,  if  not  in  a  majority  of  cases  where 
there  has  been  a  conversion  of  money  or  property  by  an  em- 
ployee or  agent,  the  offense  is  condoned  by  the  employer 
or  principal  if  the  debt  is  paid  or  made  good,  and  that  many 
of  the  cases  actually  prosecuted  would  never  have  been  begun 
if  the  defaulting  servant  or  agent  or  their  friends  had  been 
able  to  right  the  flnancial  wrong.  Many  other  cases  of  a 
criminal  character  are  instituted  by  complaining  witnesses 
out  of  personal  spite  or  in  a  spirit  of  revenge  or  malice.  These 
facts,  while  pertinent  as  bearing  upon  the  credibility  of  testi- 
mony, are  never  considered  a  sufficient  reason  for  refusing 
to  investigate  a  case  or  for  discharging  the  accused  if  his 
guilt  be  fairly  established.  It  is  to  be  presumed  that  the 
accused  will  be  given  a  fair  trial  in  the  jurisdiction  to  which 
he  is  returned  and  that  the  courts  there  will  not  permit  them- 
selves to  be  made  the  mere  instruments  of  private  malice. 
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Jhe  appellant  may  be  entirely  innocent  of  crime.  The  fact, 
if  it  be  a  fact,  that  he  was  repeatedly  allowed  to  use  for  his 
own  purposes  tiie  money  of  his  employer  may  be  found  suffi- 
cient evidence  of  implied  authority  to  so  use  the  money  in 
the  instance  complained  of  to  justify  a  reasonable  doubt  of 
his  guilt  and  call  for  his  acquittal;  but  all  these  matters  are 
for  the  consideration  of  the  tribunal  having  jurisdiction  of 
the  case  on  its  merits.  It  is  manifestly  impossible,  not  to  say 
improper,  to  consider  and  pass  upon  such  questions  in  a 
habeas  corpus  proceeding  in  a  foreign  state,  and  the  trial 
court  did  not  err  in  so  ruling.  The  fact  that  the  prosecuting 
witness  may  have  known  of  the  appellant  *s  departure  from 
Wisconsin  or  may  -even  have  consented  thereto  is  of  no 
moment  except  so  far  as  it  may  bear  upon  the  merits  of  the 
question  whether  he  had  not  expressly  or  impliedly  consented 
to  appellant's  use  of  the  money.  It  cannot  affect  the  validity 
of  the  warrant  of  extradition. 

It  follows  that  the  order  of  the  trial  court  remanding 
the  appellant  to  the  custody  of  the  agent  holding  the  warrant 
must  be — Affirmed. 

Debmbb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


WiLLUM  Louden  et  al.,  Appellants,  v.  J.  P.  Starr,  Mayor, 

et  al..  Appellees. 

MUMIOIPAL  COBPOEATIONS:    Streets — ^Dedlcatioii — ^Acceptance — 

1  How  Shown.  Acceptance  of  the  dedication  of  a  public  street  may 
be  shown  by  use,  and  recognition  on  the  part  of  the  city  and  pub- 
lic generally.  V^ritten  acceptance  by  way  of  ordinance  or  resolu- 
tion is  not  exclusive.     (Sec.  751,  Code,  1897.) 

MUMIOIPAL  OOBPOEATIONS:    Streets— Vacation— Disposal  of  Va«- 

2  cated  Street^-Beylew  by  Oourts— Arbitrary  Action.  A  city  or 
town  has  undoubted  power  to  vacate  a  public  street  (Sec.  751, 
Code,  1807)  and,  after  vacation,  to  dispose  of  the  land  as  it  deems 
best  (Sec.  883,  Code,  1897),  even  by  conveyance,  for  instance,  to 
a  railway  company;  and  the  exercise  of  such  powers  will  be  in- 
terfered with  by  the  courts  only  in  a  clear  case  of  arbitrary  and 
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unjust  exercise  of  the  power.    In  instant  case,  held,  vacation  not 
arbitrary. 

PBINCIPLB  APPLIED:  Certiorari  to  annul  the  vacation  of 
a  street.  A  railway  track  and  plaintiffs'  place  of  business  abut- 
ted on  the  west  and  east  sides^  respectively,  of  a  north  and  south 
street,  66  feet  wide,  and  not  in  general  use  by  the  public  for 
travel.  Plaintiffs,  on  the  east  side,  were  practically  opposite  the 
freight  and  passenger  depots.  A  switch  crossed  said  intervening 
street  and  furnished  plaintiffs  with  adequate  trackage.  Neither 
the  east  and  west  street  to  the  south  nor  the  one  to  the  north  of 
plaintiffs'  main  buildings  was  opened  across  the  railway  tracks, 
the  path  of  the  one  to  the  south  being  blocked  by  the  passenger 
depot.  The  public  would  be  served  if  tho  east  and  west  street 
north  of  the  passenger  depot  were  opened  across  the  tracks.  The 
city  vacated  and  conveyed  to  the  railway  company  the  west  half 
of  this  north  and  south  intervening  street  from  the  south  line  of 
plaintiffs'  main  building  to  a  point  some  three  blocks  north,  in 
consideration  of  the  railway  company's  opening  across  its  tracks 
the  east  and  west  street  north  of  its  passenger  depot  and  main- 
taining the  crossing.  The  railway  company  accepted  the  vacation 
and  complied  therewith.  After  the  vacation  and  conveyance,  no 
change  appears  to  have  been  made  in  thie  use  of  the  street.  Plain- 
tiffs yet  had  33  feet  of  street  to  the  west  of  their  buildings,  a 
street  both  to  the  north  and  to  the  south,  and  an  alley  on  the  east. 
Held,  vacation  was  not  arbitrary. 

MUinciPAL  OOBPOBATIONS:     Streets— Vacation— OonstHntional- 

3  ity  of  Statute— Special  Laws.  The  legislative  department,  having 
plenary  power  over  the  highways  of  the  state,  may  delegate  to  a 
city  or  town  the  power  to  vacate;  therefore.  Sec.  751,  Code,  1897, 
investing  all  cities  and  towns  with  power  to  vacate,  is  not  a 
special  law  within  the  meaning  of  Art.  3,  Sec.  30,  Constitution. 

MUNIOIPAL  COBFOBATIONS:    Streets— Vacatioii— Power  Not  Oon- 

4  ditioned  on  Prior  Payment  of  Damages — Oonstitutional  Law. 
The  *  *  vacation  "  of  a  public  street  is  not  a  taking  of  private  prop- 
erty for  public  use  within  the  Constitution,  Art.  1,  Sec.  18,  even 
though,  as  a  consequence  of  such  vacation,  an  abutting  property 
owner  is  damaged.  Such  vacation  may  be  legally  ordered  without 
first  having  the  consequential  damages,  if  any,  to  abutting  prop- 
erty, assessed  and  paid  or  secured;  therefore.  Sec.  751,  Code,  1897, 
is  not  unconstitutional  because  containing  no  provisions  for  first 
assessing  and  paying  the  damages  consequent  on  vacation. 

Appeal  from  Jefferson  District  Court, — Hon.  Frank 

EiCHELBERGER,  Judge. 
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Saturday,  October  2,  1915. 

Action  in  certiorari  to  declare  void  a  certain  ordinance 
passed  by  the  defendant  city  vacating  a  certain  street.  Judg- 
ment for  the  defendants. — Affirmed. 

Rollins  J.  WUson,  Leggett  &  McKemey,  for  appellants. 

E.  F.  Simmons,  City  Solicitor,  J.  P.  Starr,  and  B.  J, 
Bannister,  for  appellees. 

QATNORy  J. — This  18  a  proceeding  in  certiorari  to  have 
an  ordinance  of  the  city  of  Fairfield  declared  invalid.  The 
issue  tried  was  whether  the  city  council  exceeded  its  author- 
ity and  acted  illegally  in  vacating  the  west  half  of  North 
Seventh  Street  and  conveying  the  part  vacated  to  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company.  The  cause  was 
tried  to  the  court  upon  evidence  taken  in  open  court,  and 
upon  a  final  hearing,  it  was  found  that  the  ordinance  in  ques- 
tion was  a  valid  ordinance ;  that  the  city  council,  in  adopting 
the  ordinance,  was  in  the  exercise  of  the  powers  granted  by 
the  legislature  to  the  councils  of  cities  and  towns.  The  writ 
of  certiorari,  theretofore  issued  by  the  court,  was  quashed 
and  the  ordinance  sustained.  From  this  action  the  plaintiffs 
appeaL 

The  brdinance  in  question  is  known  as  No.  134,  and  is, 
so  far  as  material  to  this  controvensry,  as  follows : 

''Sec.  2.  That  all  that  part  of  the  west  one-half  of  North' 
Seventh  Street,  between  the  south  line  of  West  Grimes  Street 
and  the  north  line  of  West  Broadway  Street  in  the  city  of 
Fairfield,  Jefiferson  county,  Iowa,  be  and  the  same  is  hereby 
vacated. 

*  *  Sec.  3.  That  all  rights  which  may  have  been  acquired 
by  the  public,  in  a  certain  way  across  the  depot  grounds  of 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company  between 
West  Broadway  Street  and  West  Burlington  Street  in  the 
city  of  Fairfield,  be  and  the  same  are  hereby  surrendered  and 
the  said  public  way  is  hereby  vacated. 
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"Sec.  4.  That  all  that  part  of  North  Seventh  Street  in 
the  city  of  Fairfield,  Jefferson  county,  Iowa,  which  is  vacated 
by  section  2  of  this  ordinance  be  and  the  same  is  hereby 
granted  to  the  Chicago,  Bock  Island  &  Pacific  Railway  Com- 
pany for  railroad  purposes. 

**Sec.  5.  That  there  is  hereby  granted  to  the  Chicago, 
Bock  Island  &  Pacific  Bailway  Company  the  right  to  main- 
tain and  operate  a  certain  railway  track,  now  located  in  North 
Seventh  Street,  commencing  at  or  near  the  north  line  of 
West  Broadway  Street  and  extending  in  a  northerly  direction 
across  West  Briggs  Street  and  then  in  a  northwesterly  direc- 
tion to  a  connection  with  one  of  the  tracks  of  said  railway 
company.  There  is  also  granted  to  the  Chicago,  Bock  Island 
&  Pacific  Bailway  Company  the  right  to  lay  down  and  main- 
tain a  track  along  the  east  line  of  North  Seventh  Street,  be- 
tween the  north  line  of  West  Briggs  Street  and  the  south  line 
of  West  Orimes  Street,  and  to  cross  North  Seventh  Street  at 
or  near  the  south  line  of  West  Qrimes  Street,  the  east  rail  of 
said  track  when  constructed  shall  not  be  a  greater  distance 
than  six  feet  from  the  east  line  of  North  Seventh  Street.  The 
said  railway  company  is  to  have  the  right  to  connect  said 
track  with  the  track  first  mentioned  in  this  section  at  or 
near  the  north  line  of  West  Briggs  Street,  or  may  build 
and  operate  said  track  independently  from  the  afore-men- 
tioned track.  The  right  to  construct  and  operate  the  said 
track,  between  the  north  line  of  West  Bri^s  Street  and  the 
south  line  of  West  Orimes  Street,  is  conditioned  upon  the 
said  railway  company  first  paying  or  satisfying  the  legal 
damages  which  may  accrue  to  the  abutting  property  owners. 

"Sec.  6.  In  consideration  to  the  foregoing  grants,  the 
said  Chicago,  Bock  Island  &  Pacific  Bailway  Company  grants 
to  the  city  of  Fairfield,  Iowa,  a  strip  or  tract  of  land  sixty- 
six  feet  in  width,  over  and  across  its  depot  grounds  in  the 
city  of  Fairfield  including  that  part  of  North  Seventh  Street 
vacated  by  section  two  of  this  ordinance  as  an  extension  of 
and  opening  up  of  West  Briggs  Street  in  the  city  of  Fair- 
field, Iowa,  being  the  street  opened  up  across  the  said  depot 
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grounds  under  the  terms  of  said  ordinance  number  124,  and 
agrees  to  maintain  reasonable  safe  and  adequate  crossings 
over  said  railway  tracks  for  vehicles  and  pedestrians,  which 
shall  include  the  construction  of  approaches,  plank  crossing 
and  cement  walks,  in  accordance  with  the  ordinances  of  the 
city  of  Fairfield,  at  the  point  where  said  West  Briggs  Street 
crosses  its  depot  grounds.  And  said  railway  company  also 
grants  to  said  city  any  and  all  rights  they  may  have  obtained 
or  acquired,  under  and  by  virtue  of  ordinance  No.  124,  to 
that  part  of  the  east  half  of  North  Seventh  Street  laying 
between  the  north  line  of  West  Burlington  Street  and  the 
south  line  of  West  Grimes  Street  in  said  city.  Nothing  in  this 
ordinance,  however,  shall  be  construed  to  prevent  the  said 
railway  company  from  constructing  and  maintaining  rail- 
way tracks  across  that  portion  of  West  Briggs  Street  granted 
to  the  city  of  Fairfield  and  operating  railway  trains  there- 
over. 

"Sec.  7.  This  ordinance  shall  not  be  effective  until  ac- 
cepted by  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany by  written  acceptance  to  be  filed  with  the  city  clerk 
within  sixty  days  after  the  passage  hereof,  which  written 
acceptance  shall  be  entered  on  the  records  of  the  city  as  a 
part  thereof  and  which  written  acceptance  shall  be  construed 
and  held  as  a  grant  to  the  city  of  Fairfield,  Iowa,  by  said 
railway  company  of  that  part  of  its  depot  grounds  in  that 
city,  sufficient  to  make  an  extension  of  West  Briggs  Street 
sixty-six  feet  in  width  over  and  across  its  said  depot  ground, 
subject  to  the  terms  of  this  ordinance  and  when  said  ac- 
ceptance is  filed  as  aforesaid,  the  same,  together  with  its  ordi- 
nance, shall  constitute  a  contract  between  the  said  railway 
company  and  the  city  of  Fairfield. 

"Sec.  8.  When  the  written  acceptance  of  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  is  filed  and  entered 
of  record,  as  required  by  Sec.  7  of  this  ordinance,  then,  this 
ordinance  shall  be  published  by  one  insertion  in  the  Fairfield 
Daily  Journal,  and  this  ordinance  shall  be  in  full  force  and 
effect  from  and  after  its  publication." 
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This  ordinance  and  its  conditions,  so  far  as  the  railroad 
Company  was  involved,  were  duly  accepted  by  the  company 
on  the  10th  day  of  June,  1912. 

It  appears  that  the  plaintiffs  herein,  as  trustees  for  the 
Louden  Machinery  Company,  hold  the  legal  title  to  the  west 
half  of  Lots  2  and  3  in  Block  4,  and  all  of  Lots  2,  3,  5  and  6 
in  Block  9  of  Gage's  Addition  to  the  city  of  Fairfield,  and 
are  the  successors  in  interest  and  privies  in  title  to  Electa 
W.,  Theodore  S.,  Cranmore  W.  and  Sarah  J.  Qage ;  that  this 
land  lies  immediately  east  of  and  abuts  on  North  Seventh 
Street,  and  is  between  West  Broadway  on  the  south  and 
West  Hempstead  Street  on  the  north;  that  there  is  a  street 
running  east  and  west  between  Blocks  4  and  9,  known  as 
Briggs  Street 

li  appears  that,  prior  to  the  9th  day  of  August,  1870, 
the  Oages  were  the  owners  of  the  land  now  owned  by  the 
plaintiffs,  with  other  land,  situated  in  the  north  half  of  the 
southwest  quarter  of  Section  26,  Township  72,  Range  10 ;  that 
on  said  9th  day  of  August,  the  Gages,  being  the  owners  of 
and  then  in  possession  of  said  land,  sold  and  conveyed  to  the 
Chicago,  South  Western  Railway  Company  a  portion  of  the 
land  then  owned  by  them;  that  in  the  deed  of  conveyance 
it  was  agreed  that  each  party  to  said  deed  should  keep  open 
for  public  use  a  street  four  rods  wide  along  the  east  side  of 
the  tract  therein  conveyed,  two  rods  in  width  to  be  taken  from 
the  land  conveyed,  and  two  rods  in  width  from  the  land  of 
the  grantors  adjoining  this  strip;  and  that  North  Seventh 
Street  is  the  street  referred  to  in  said  deed. 

The  plaintiffs  allege  in  their  petition  that  the  street  so 
set  apart  as  North  Seventh  Street  was  dedicated  to  the  public 
by  the  joint  action  of  the  Gkiges  and  the  Chicago,  South 
Western  Railway  Company.  It  appears  that  these  plaintiffs 
are  the  successors  in  title  from  the  Gages  to  the  land  now 
owned  by  them,  and  that  the  Chicago,  Rock  Island  &  Pacific 
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Bailway  Company,  mentioned  in  the  ordinance,  is  the  suc- 
cessor of  the  Chicago,  South  Western  Railway  Company. 

We  herewith  attach  a  plat  of  a  portion  of  North  Seventh 
Street  and  the  lots  adjacent  thereto  on  the  east. 

The  railroad  track  on  the  east  side  of  Seventh  Street, 
shown  on  the  plat,  adjacent  to  plaintiflEs'  property,  was  placed 
there  under  and  by  virtue  of  an  agreement  entered  into  be- 
tween the  plaintiffs  and  the  Rock  Island  Railway  Company. 
The  freight  house  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  is  immediately  west  of  plaintiffia*  build- 
ings, as  shown  upon  this  plat,  and  west  of  the  street  known 
as  North  Seventh  Street.  The  passenger  depot  of  the  rail- 
way company  stands  across  West  Broadway.  West  Broad- 
way, in  its  full  width,  is  eighty  feet  wide.  The  track  on  the 
west  side  of  plaintiffis'  buildings  is  used  by  the  railway 
company  in  carrying  freight  to  plaintiffs'  buildings.  The 
greater  part  of  the  freight  is  taken  from  the  car  directly 
into  the  building.  There  are  doors  on  the  west  side  of  the 
building  on  Block  9,  for  receiving  freight  from  the  cars,  and 
there  are  no  platforms  in  front  of  these  doors.  The  freight 
is  delivered  directly  from  the  cars  into  the  building.  No 
other  cars,  except  those  carrying  freight  to  plaintiffs'  ware- 
house, were  permitted  to  use  or  to  occupy  this  track.  This 
track  is  about  four  feet,  eight  inches  wide,  and  the  east 
rail  about  two  feet  from  plaintiffs'  building,  leaving  just 
room  enough  to  allow  a  car  to  pass  freely  down  the  track. 

There  does  not  appear  to  have  been  any  change  in  the 
use  of  North  Seventh  Street  since  the  vacation  of  it.  There 
are  no  buildings  on  North  Seventh  Street  north  from  Broad- 
way that  open  or  face  on  Seventh  Street,  except  the 
plaintiffisi'. 

After  the  passage  of  this  ordinance,  the  railway  com- 
pany opened  Briggs  Street,  as  provided  in  the  ordinance, 
over  their  right  of  way.  Sidewalks  and  plank  crossings  have 
been  put  in. 
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There  is  an  alley  extending  north  and  south,  dividing 
Block  9  through  the  center,  and  extending  from  West  Briggs 
Street  to  West  Broadway. 

This  is  all  of  the  record  which  we  need  set  out  in  order 
to  give  an  understanding  of  the  controversy  here  and  the 
disposition  which  is  made  of  it  in  this  court. 

Section  751  of  the  Code  provides : 

'*  Cities  and  towns  shall  have  power  to  establish,  lay  out, 
open,  widen,  straighten,  narrow,  vacate,  extend,  improve  and 
repair  streets,  highways,  avenues,  alleys,  public  grounds,  etc. ; 
but  no  street,  avenue,  highway,  or  alley  which  shall  hereafter 
be  dedicated  to  public  use  by  the  proprietor  of  the  ground  in 
any  municipal  corporation  shall  be  deemed  a  public  street, 
avenue,  highway,  or  alley,  or  be  under  the  use  or  control  of 
such  municipality,  unless  the  dedication  shall  be  accepted  and 
confirmed  by  an  ordinance  or  resolution  specially  passed  for 
Buch  purpose.'* 

We  think  we  are  justified  in  assuming,  from  this  record, 
that  North  Seventh  Street,  in  controversy,  was  dedicated  to 
the  public  use  by  the  proprietors  of  the  ground  upon  which 

it  rests;  that  this  dedication  was  duly  ac- 

1.  Municipal 

coBPORATioNs :  ccptcd  by  the  city.  It  does  not  appear, 
an^*:*hSw*'  affirmatively,  that  it  was  accepted  by  ordi- 
sbown.  nance,  yet  it  is  assumed  and  practically  con- 

ceded by  the  plaintiffs,  in  their  application  for  this  writ  that 
it  was  a  public  street,  used  as  such,  recognized  as  such,  and 
conceded  to  be  such,  and,  whether  accepted  by  ordinance  or 
not,  it  wafif  a  public  street  under  the  rule  laid  down  in  Byerlff 
V.  City  of  Anamosa,  79  Iowa  204,  City  of  Waterloo  v.  U^iion 
Mill  Co.,  72  Iowa  437,  Shea  v.  City  of  Ottumwa,  67  Iowa  39, 
and  Snouffer  v.  Cedar  Rapids  &  Marion  RaXLway  Co,,  118 
Iowa  287-297.  These  plaintiffs  and  the  railway  company,  in 
dealing  with  this  street,  treated  it  as  a  public  street,  and 
recognized  the  authority  of  the  city  over  it  as  a  public  street. 
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This  question  needs  no  further  consideration.  See  also,  as 
bearing  upon  this  question,  Vorhes  v.  Tovm  of  Ackley,  127 
Iowa  658 ;  Bachman  v.  City  of  Oskdloosa,  130  Iowa  600. 

Sec.   751,  above  set  out,  by  its  terms 
^'  co^cmi^Ns:    gives  to  cities  and  towns  the  power  to  nar-  ^ 
tion^^disposai     TOW  or  vacatc  its  public  streeta    The  power 
streets:  re-        in  the  city  to  do  this  has  been  consistently 

Tlew  by 

courts :  arbi-      recognized  by  this  court. 

trary  action.  °  ^ 

In  Gray  v.  Iowa  Lamd  Co.,  26  Iowa  387, 
389,  it  was  said:  **If  the  city  authorities  had  the  power  to 
order  the  vacation,  plaintiff's  case  is  at  an  end,  for  the  objec- 
tion made  goes,  as  we  understand,  to  the  want  of  power,  and 
not  to  the  manner  of  its  exercise." 

The  charter  under  which  the  city  of  Clinton  acted  in 
vacating  the  streets  expressly  declared  that  the  city  council 
had  power  to  lay  off,  open,  widen,  straighten,  narrow,  vacate 
or  extend,  etc.,  and  in  that  case  it  was  held  that  the  city, 
under  such  a  charter,  had  the  power  to  vacate  a  public  street* 

In  McLacJUan  v.  Tovm  of  Gray,  105  Iowa  259,  an  action 
to  enjoin  the  city  from  vacating  a  highway  within  its  limits, 
it  was  said:  **We  understand  the  General  Assembly  has 
plenary  power  over  streets  and  may  vacate  or  discontinue  the 
public  easement  in  tliem,  and  may  invest  municipal  corpora- 
tions with  this  authority. ' '  It  was  further  said :  *  *  It  is  estab- 
lished in  this  state,  as  elsewhere,  that  under  authority  from 
the  General  Assembly,  the  municipalities  have  power  to  vacate 
streets."  In  this  case,  most  of  the  authorities,  preceding  the 
pronouncement  therein  made,  are  reviewed. 

In  Spitzer  v.  Burvyan,  113  Iowa  619,  the  plaintiff  sued 
out  a  writ  of  certiorari  to  test  the  validity  of  an  ordinance 
passed  by  the  city  of  Vinton,  whereby  certain  streets  and 
alleys  were  vacated,  and  the  land  comprised  therein  granted 
to  the  Burlington,  Cedar  Rapids  &  Northern  Railway  Com- 
pany for  depot  purposes.  This  court,  in  discussing  the 
authority  of  the  city  to  so  do,  said:     "Sec.   751    .    .    . 
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authorizes  cities  and  towns  to  vacate  streets  and  alleys.  It 
is  said  by  appellants  that  this  power  can  be  exercised  only 
for  some  public  purpose,  and  that  the  purpose  here  is  not 
public.  While  the  power  to  vacate  is  not  arbitrary  and  may 
to  some  extent  be  controlled  by  the  courts,  the  cases  are  ex- 
ceptional where  such  interference  is  authorized"  (citing 
authorities).  It  is  therein  recognized  that  the  city  may 
vacate  public  streets  or  alleys  and  devote  the  same  to  private 
use. 

See  City  of  MarshaUtoum  v.  Forney,  61  Iowa  578 ;  Har- 
rmgton  v.  Railway  Company,  126  Iowa  388;  Lake  City  v» 
Fulkerson,  122  Iowa  569,  and  Walker  v.  City  of  Des  Moines, 
161  Iowa  215. 

Code  Sec.  883,  in  defining  the  powers  of  cities  and  towns, 
provides  : 

''They  shall  have  power  to  dispose  of  and  convey  lands 
unsuitable  or  insufScient  for  the  purpose  for  which  they  were 
originally  acquired,  but  when  such  lands  are  so  disposed  of, 
enough  thereof  shall  be  reserved  for  streets  to  accommodate 
adjoining  property  owners.  Conveyances  executed  in  accord' 
ance  with  this  section  shall  extinguish  all  the  rights  and  claims 
of  the  city  or  town  existing  prior  thereto.  They  shall  have 
power  also  to  dispose  of  the  title  or  interest  of  such  corpora- 
tion  in  any  real  estate,  or  any  lien  thereon,  or  sheriff's  cer- 
tificate therefor,  owned  or  held  by  it,  including  any  street  or 
portion  thereof  vacated  or  discontinued,  however  acquired  or 
held,  in  such  manner  and  upon  such  terms  as  the  council 
shall  direct" 

As  construing  and  applying  this  statute,  see  Spitzer  v. 
Euwyam,  Mayor,  et  al.,  113  Iowa  619,  in  which  it  is  said:  ''If, 
then,  we  must  accept  as  valid  the  vacation  of  these  streets 
and  alleys,  the  only  question  remaining  is  the  right  of  the 
city  to  grant  the  land  they  covered  to  the  railroad  company. 
Sec.  883  of  the  Code  settles  this  matter  in  defendant's  favor." 
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As  bearing  upon  this  question,  see  Lake  Ciiy  v.  Fviker- 
9on,  supra;  Harrington  v.  Railway  Company,  126  Iowa  388. 

We  have,  therefore,  statutory  and  judicial  authority  for 
saying  that  a  city  or  town,  through  its  council,  may  vacate 
or  narrow  a  public  street,  and,  having  done  so,  is  invested 
with  the  authority  to  dispose  of  the  land  covered  by  the  street 
80  vacated,  and  that,  where  this  power  has  been  exercised  by 
the  council  in  good  faith,  and  for  what  it  believes  to  be  the 
public  good,  the  courts  will  not  interfere  with  their  action  in 
so  doing. 

The  power  of  the  city  to  vacate  a  street,  when  exercised 
for  the  public  good,  is  practically  unlimited,  and  the  condu' 
don  of  the  city  council  as  to  what  is  for  the  public  good  on)i' 
narily  is  conclusive.  Some  of  the  cases  herein  cited  perhaps 
go  to  the  limit  in  affirming  the  rights  of  the  ciiy,  but  such 
cases  are  modified,  if  we  may  call  it  so,  by  what  is  said  in 
Walker  v.  City  of  Des  Moines,  161  Iowa  215,  which  expresses 
the  rule  to  which  this  court  is  now  committed.  This  last  case, 
with  the  others,  recognizes  the  power  of  the  city,  under  Sec. 
751,  to  vacate  its  streets  and  alleys,  and  to  do  this  in  such 
manner  and  upon  such  terms  as  the  council  directa  It  also 
recognizes  the  doctrine  that,  having  effected  the  vacation, 
the  title  to  the  street  continues  in  the  city,  and  that  it  may 
convey  the  ground  vacated  to  another,  to  be  used  for  private 
purposes ;  that,  when  vacated,  it  ceases  to  be  a  street,  and  the 
right  of  the  public  is  divested ;  and  that  in  all  essentials^  after 
vacation,  it  becomes  the  private  property  of  the  city.  But  it 
is  therein  said:  ''It  is  well  settled  that,  though  the  city  has 
the  power  to  vacate  its  streets  and  alleys,  this  power  may  not 
be  exercised  arbitrarily,  and  in  disregard  of  the  trust  for  the 
use  of  the  public,"  citing  2  Elliott  on  Boads  and  Streets,  Sec. 
1182,  in  which  it  is  said:  "Whetlier  it  is  expedient  to  dis- 
continue a  highway  is  a  question  for  legislative  decision,  and 
when  the  authority  to  discontinue  is  delegated  to  local  officers, 
and  no  restrictions  are  placed  upon  its  exercise,  the  officers 
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are  invested  with  a  very  broad  discretion,  and  unless  this  dis- 
cretion has  been  abused,  the  courts  cannot  interfere." 

A  question  has  arisen  in  many  cases  in  which  it  was 
claimed  that  the  city,  in  the  exercise  of  the  power  to  vacate, 
had  acted  arbitrarily,  wantonly,  or  in  total  disregard  of  the 
public  right,  and  it  seems  to  be  thought  by  many  courts  that, 
even  where  this  power  is  conferred  on  the  city,  its  action  may 
be  controlled,  annulled  or  set  aside,  where  it  is  apparent  that 
the  public's  interest  was  not  a  moving  factor  in  the  doing  of 
the  act;  that  is,  where  the  city,  under  a  pretense  of  exer- 
cising its  authority  under  this  statute,  seeks  to  destroy  the 
public  right  ut  and  use  of  the  street,  and  does  this,  not  for 
the  public  good,  but  for  the  purpose  of  enabling  private  per- 
sons to  occupy  it,  or  to  obtain  the  exclusive  use  or  control 
of  it,  the  courts  will  interfere  to  prevent  such  action  on  the 
theory  that  the  city  is,  in  so  doing,  exercising  the  power 
granted  in  violation  of  the  trust  imposed.  This  question  is 
discussed  in  Horton  v.  WUliams,  99  IVIich.  423,  and  in  Smith 
V.  McDowell,  148  111.  51,  reported  in  22  L.  R.  A.  393. 

Applying  this  limitation  upon  the  authority  of  the  city 
council  to  the  case  at  bar,  we  find  that  the  street  in  question 
was  not  a  street  generally  used  by  the  public  for  travel ;  that, 
in  the  judgment  of  the  council,  it  was  necessary  that  there  be 
a  way  open  over  the  railway  company's  right  of  way  through 
Briggs  Street  for  the  accommodation  of  citizens  of  the  city 
residing  in  the  east  portion  thereof ;  that  Briggs  Street,  when 
properly  opened  and  devoted  to  the  purposes  of  travel, 
afforded  a  convenient  and  accessible  way  for  the  people  of  the 
city  (numbering  something  like  eight  hundred)  to  reach  the 
business  portion. 

In  consideration  of  the  vacation  of  the  west  half  of  North 
Seventh  Street  between  the  points  indicated,  and  the  convey- 
ance of  this  strip  so  Vacated  to  the  company,  the  Chicago, 
Bock  Island  &  Pacific  Railway  Company  granted  to  the  city 
a  strip  or  tract  sixty-six  feet  wide  over  and  across  its  depot 
grounds,  as  an  extension  of  and  opening  up  of  West  Briggs 
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Street,  and  agreed  to  maintain  the  crossing  so  made  reason- 
ably safe  and  adequate  for  vehicles  and  pedestrians,  and  that 
this  should  include  the  construction  of  approaches,  plank 
crossings,  and  cement  walks,  in  accordance  with  the  ordinance 
of  the  city. 

We  find  no  evidence  of  an  arbitrary  or  unjust  exercise  of 
the  power  granted  to  the  city.  It  acquired  what  it  considered 
of  greater  value  to  the  city  and  the  public  than  was  that 
which  it  surrendered. 

The  state  has,  and  has  always  assumed,  control  over  all 
the  public  highways  within  its  borders.     Through  its  legis- 
lature, it  has  authority  to  and  has  delegated  to  cities  the  con- 
trol of  public  highways,  streets,  and  alleys 
^'  coRPo^Tioxs:    within  the  limits  of  the  city.    All  municipal 
tioS*:  1:oMtuu-    Corporations  are  the  creatures  of  the  state, 
statute :  spe-      and   come   into   existence   and   derive   their 

clal  laws.  1,1  1   1 

rights  and  powers  through  the  general  laws 
of  the  state.  The  state,  through  its  legislature,  has  delegated 
to  municipalities  so  created,  certain  powers.  In  this  way,  it 
seeks  to  and  does  exercise  its  original  powers  through  the 
instrumentality  of  these  municipalities.  When  we  assume 
that  the  state  has  power  over  all  public  highways, — ^power  to 
control  and  regulate  the  same, — and,  through  its  legislative 
bodies,  has  power  to  create  municipalities  and  to  bestow  upon 
them,  when  created,  powers  of  local  self-government,  we  are 
very  near  to  the  conclusion  that  the  legislature  has  a  right  to 
delegate  to  these  municipalities  control  over  the  public  high- 
ways within  their  limits.  This  certainly  is  not  class  legisla- 
tion. The  powers  are  general,  and  are  granted  to  all  munici- 
palities created  by  the  legislature  in  the  same  way  and  to 
the  same  extent,  when  they  are  of  like  character,  and  the 
granting  of  this  power  is  not  in  violation  of  Article  3,  Sec. 
30,  of  the  Constitution  of  this  state. 

It  is  insisted  that  the  state,  through  its  legislative  author- 
ity, cannot  take  private  property  for  public  use  without  first 
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making  compensation;  that  such  act  woiQd  be  in  contraven- 
tion of  the  provisions  of  Article  1,  Sec.  18, 

^'  SSSSJSfTwif s :  o^  the  Constitution,  which  reads:  ''Private 
Sn^VowSr*'  property  shall  not  be  taken  for  public  use 
on^prtorpay^  without  just  compensation  first  being  made, 
ages :  constitu-    Or  Secured  to  be  made,  to  the  owner  thereof," 

tfonal  law. 

etc. ;  and  it  is  contended  that,  as  thig  power 
does  not  lie  in  the  legislature,  it  cannot  delegate  to  the  city 
authority  to  do  that  which  it  could  not  do  itself;  that  Sec. 
751  of  the  C!ode,  heretofore  referred  to,  authorizing  the  vaca- 
tion and  narrowing  of  streets,  makes  no  provision  for  the  pay- 
ment  of  any  damages  which  may  be  suffered  by  a  private 
citizen  by  reason  thereof,  and  is,  therefore,  void  as  in  contra- 
vention of  the  constitutional  provision. 

It  is  further  argued  that  this  ordinance  is  void  because 
it  made  no  provision  for  compensation  to  abutting  property 
owners. 

No  part  of  the  plaintiffs'  property  was  taken  by  the 
vacation  of  this  street.  The  most  that  can  be  contended  is 
that  plaintiffs'  property  was  damaged  by  the  action  of  the 
city  in  vacating  the  street.  Conceding,  for  the  sake  of  argu- 
ment, (the  question  is  not  directly  involved  here)  that  the 
plaintiffs  did  suffer  some  damage  by  the  exercise  of  the  power 
granted  to  the  city  council,  yet  the  constitutional  provision 
above  referred  to,  and  the  inhibition  therein  do  not  cover 
the  question  of  damages  to  property.  In  many  .of  the  states 
it  does.  In  many  of  the  states,  the  Constitution  provides  for 
the  payment  of  damages,  and  in  some  states  it  is  held  that  the 
word  ''taken"  includes  damages  that  are  the  proximate  result 
of  such  act,  even  where  the  Constitution  does  not  so  provide. 
But  in  none  of  the  states  where  the  Constitution  is  silent 
as  to  damages  has  it  been  required  that  compensation  first  be 
made  before  the  damages  are  inflicted.  The  damages  in  such 
case  are  only  consequential,  and  cannot  be  ascertained  or 
determined  with  any  degree  of  accuracy  before  the  c<miple- 
tion  of  the  act  out  of  which  the  damage  arises ;  and  in  those 
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states  where  it  is  held  that  damages  are  recoverable,  the  party 
suffering  the  damages  is  left  to  his  legal  remedy  to  recover. 
See  Ridgwafy  v.  City  of  Osceola,  139  Iowa  590.  This  was  an 
action  to  recover  damages  occasioned  to  the  plaintiff  by  the 
vacation  of  a  public  street  and  alley.  In  this  case,  the  right 
to  recover  was  recognized  when  it  was  shown  that  the  dam** 
ages  suffered  by  the  abutting  landowner  were  different  from 
those  of  the  general  public,  but  it  was  there  held:  ''If  the 
owner  still  has  free  access  to  his  property  and  to  the  improve* 
ments  thereon,  and  his  means  of  ingress  and  egress  are  not 
substantially  interfered  with,  no  damages  may  be  recovered." 

There  is  a  difference  between  the  vacation  of  a  publio 
street  and  damages  incident  thereto,  and  the  taking  of  pri- 
vate property  for  use  as  a  public  street  In  the  taking  of 
private  property  for  a  street,  the  injury  is  direct,  imme- 
diate, and  ascertainable  at  once  and  the  constitutional  pro* 
vision  applies,  and  compensation  must  be  first  made;  but  in 
the  vacation  of  a  street,  the  damages  are  not  direct,  imme* 
diate,  or  at  once  ascertainable.  In  fact,  the  vacation  of  a 
street  may  be  a  direct  benefit  to  abutting  property  owners. 
The  damages  in  such  case  are  merely  consequential,  and 
though  recoverable  in  an  action  against  the  city,  it  is  not 
necessary  that  they  be  first  ascertained  and  x)Aid. 

As  supporting  this  proposition,  see  Vanderburgh  v.  Ciiy 
of  Minneapolis,  (Minn.)  108  N.  W.  480.  In  that  case  it  was 
said:  ''Originally  our  Constitution  .  .  .  provided  that 
private  property  should  not  be  taken  for  public  use  without 
compensation  first  being  paid  or  secured  to  the  owner.  It 
was  subsequently  amended,  and  now  provides  that  private 
properly  shall  not  be  taken  or  'damaged'  without  compen- 
sation. '  *  That  case  was  an  action  against  the  city  to  recover 
damages  for  vacating  a  public  street,  and  the  contention  of 
the  plaintiff  was  that  the  ordinance  vacating  the  street  was 
invalid  because  no  provision  was  made  for  compensating 
abutting  owners  at  the  time  the  council  adopted  the  resolu- 
tion vacating  the  street    The  court  said:    "If  we  were  to 
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follow  the  general  rule  on  the  subject,  and  hold  that  because 
plaintiff's  damages  were  not  previously  ascertained  and  paid, 
the  action  of  the  council  in  vacating  the  street  was  void,  it 
might  cause  much  litigation  and  confusion  in  the  cities  and 
other  municipalities  of  the  state.  No  doubt  many  streets  and 
alleys  have  heretofore  been  vacated  under  circumstances  pre- 
cisely like  those  shown  in  this  case,  no  compensation  by  way 
of  damages  having  been  ascertained  or  paid.  .  .  .  The 
damages  for  injuries  of  this  nature,  where  no  property  is 
actually  taken,  are  consequential,  not  direct.  No  person  is 
actually  deprived  or  dispossessed  of  his  property,  and  the 
authorities  hold  that  prepayment  is  unnecessary.  The  dam- 
ages in  such  case  may  be  recovered  against  the  municipality. 
That  remedy  is  adequate  and  sufficiently  protects  all  consti- 
tutional rights.'' 

See  Clemens  v.  Connecticut  MuituU  Life  Insurance  Co., 
(Mo.)  82  S.  W.  1;  WetheriU  v.  Pennsylvania  Ry.  Co.,  (Pa.) 
45  Atl.  658;  Af orris  v.  City  of  Philadelphia,  (Pa.)  49  AtL  70; 
McGee's  Appeal,  (Pa.)  8  Atl.  237;  Parker  v.  Catholic  Bishop 
of  Chicago,  (111.)  34  N.  E.  473.  This  last  named  case  was  an 
action  involving  the  vacation  of  a  street.  It  appears  that  the 
street  had  been  vacated  by  the  action  of  the  city  council.  It 
was  thought  by  the  plaintiff  that  such  action  was  void  because, 
although  no  part  of  the  complainant's  property  was  taken, 
yet  by  the  provisions  of  the  Constitution  of  the  state,  similar 
to  ours,  the  vacation  was  void,  for  the  reason  that,  before 
such  vacation  would  be  valid,  the  city  council  was  required 
to  first  ascertain  and  pay  the  complainant  damages.  In  that 
case  it  was  held  that  such  contention  was  not  sound.  It  was 
further  said:  ** While  private  property  cannot  be  taken  by 
public  authority  for  private  use,  it  may  be  taken  or  damaged 
for  a  public  use  upon  payment  of  just  compensation.  .  .  . 
It  seems  to  be  well  settled  .  .  .  that  where  no  part  of  the 
land  or  property  of  the  complaining  owner  is  physically  taken 
for  or  in  making  the  proposed  public  improvement  and  the 
damages  claimed  to  result  are  therefore  consequential  cmly, 
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this  provision  of  the  Constitutioii  does  not  require  the  ascer- 
tainment and  payment  of  such  damages^  as  a  condition  prece- 
dent to  the  exercise  of  the  right  or  power" — citing  Stetson 
V.  Railroad  Co.,  75  111.  74,  76 ;  Insurcmce  Co.  v.  Heiss,  141  111. 
35.  The  case  further  says:  ''It  seems  to  be  sufficient  to 
answer  the  constitutional  requirement  that  a  remedy  is  pro- 
vided for  the  recovery  of  such  damages."  The  court,  refer- 
ing  to  the  Stetson  Case,  supra,  said :  ' '  It  was  there  held,  and 
it  has  been  repeatedly  since  followed,  that  the  damages  there 
referred  to  were  direct  and  physical,  resulting  from  a  taking 
of  a  portion  of  the  land,  and  that  where  no  portion  of  the 
land  was  taken,  the  damages  suffered  are  consequential,  and 
that  condemnation  proceedings  were  not  required  to  be  insti- 
tuted to  ascertain  the  same." 

The  rights  of  the  plaintiffs,  if  any  they  have,  against  the 
Rock  Island  Railway  Company  to  have  the  west  side  of  North 
Seventh  Street  kept  open  for  public  use,  are  not  involved 
in  this  suit,  and  we  do  not  make  any  pronouncement  upon 
that  question. 

There  are  other  questions  argued  in  the  submission  of 
this  cause,  but  they  are  not  relevant  to  the  matter  here  sub- 
mitted for  our  determination.  We  find  no  error  in  the 
action  of  the  court  and  the  cause  is  therefore — Affirmed. 

Debmeb,  C.  J.,  Ladd,  Weaver,  Evans,  Preston,  JJ.,  con- 
cur; Salinqer,  J.,  specially  concurs. 

Salinger^  J.  (concurring  specially).  I  concur  in  affirm- 
ance, but  I  do  so  upon  the  single  ground  that  the  city  has  fuU 
power  to  order  the  vacation  of  a  street  or  alley,  and  to  trans- 
fer the  ground  after  the  vacation  has  been  completed.  It  fol' 
lows  that  certiorari  will  not  lie,  for  that  reviews  only  an  ex- 
ceeding of  power  or  other  illegal  action.  I  am  not  inclined 
to  follow  the  case  of  Caiifornia  P.  B.  Co.  v.  Central  Pacific 
Railroad  Co.,  47  Cal.  528,  which  sustains  certiorari  because 
vacation  had  been  ordered  without  pre-ascertainment  and  pre- 
payment of  damages.    But  I  think  the  decision  has  no  occa- 

VOL.  171  lA.— 86 
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sion  to  determine  whether  our  constitutional  provision  re- 
garding pre-ascertainment  and  prepayment  of  damages 
applies  here.  I  dissent  from  so  much  of  the  opinion  as  does 
this  for  reasons  fully  stated  in  the  dissent  in  Hubbell  v.  CUff 
of  Des  Moines,  decided  at  this  present  term. 


S.  J.  McCoBD,  Appellant,  v.  Page  Countt,  Iowa,  Appellee. 

SHEBIPFS  AND  00N8TABLES:  Salary— "Beeeipts  of  Olllce"^ 
Oonstmction  of  Statute.  A  statute  should  be  construed  in  the 
light  of  subsequent  and  existing  companion  statutes  on  the  same 
subject-matter.  Therefore,  it  is  held  that  the  fees  to  the  sherijf 
for  summoning  juries,  as  provided  by  Sec.  511,  Code,  1897,  though 
''to  be  paid  out  of  the  county  treasury,"  constitute  "receipts  of 
the  office"  within  the  meaning  of  8ec.  511-a,  Sup.  Code,  1913, 
subsequently  enacted,  which  provides  for  a  minimum  salary  to 
be  paid  out  of  the  "receipts  of  the  office."  Therefore,  such  fees 
should  be  charged  to  the  sheriff  in  adjusting  his  salary. 

Appeal  from  Page  District  Court. — Hon.  A.  B.  Thobnell^ 

Judge. 

Thubsday,  April  8, 1915. 

Beheabino  Denied  Saturday,  October  2,  1915. 

Action  to  recover  an  alleged  balance  due  the  plaintiff  on 
his  salary  as  a  former  sheriff  of  the  defendant  county.  A 
demurrer  to  the  petition  was  sustained.  The  plaintiff  elected 
to  stand  thereon  and  his  petition  was  dismissed.  He  appeals* 
— Affirmed, 

Earl  B.  Ferguson,  C.  R.  Barnes,  and  T.  F.  WHUs,  for 
appellant 

Levi  E.  Mattox,  for  appellee. 

Evans,  J. — The  plaintiff  was  the  sheriff  of  Page  county 
from  January  1,  1904,  to  January  1,  191L    He  claims  a  bal- 
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ance  due  on  his  statutory  salary  for  each  of  the  years  of  his 

incumbency.  The  dispute  between  the  par- 
co  "tIbli»  r**  ties  arises  over  a  construction  of  the  statute, 
ceipts  of  ^-       It  is  conceded  that  the  plaintiff  was  entitled  to 

flee" :  con-  .    .  .•  m  a.-*  nnn 

Btriiction  of       a  minimum  compensation  of  $1,800  per  year; 

that  this  amount  was  to  be  made  up  primarily 
from  the  receipts  of  the  office ;  that,  if  the  receipts  of  the  office 
for  any  year  were  less  than  $1,800,  the  county  was  required  to 
pay  the  difference.  The  plaintiff  received  fees  for  summon- 
ing jurors.  The  amounts  thus  received  ranged  from  $100  to 
$150  per  year.  The  board  of  supervisors  of  the  defendant 
county  treated  these  amounts  as  a  part  of  the  '' receipts  of 
the  office.''  Upon  such  basis,  they  allowed  the  sum  necessary 
to  make  the  compensation  $1,800.  It  is  the  contention  of  the 
plaintiff  that  the  amounts  received  by  him  should  not  be 
deemed  as  a  part  of  the  receipts  of  the  office  within  the  mean- 
ing of  the  statute  and  that  the  computation  adopted  by  the 
defendant  county  deprived  him  of  his  salary  to  that  extent 
The  controlling  question  in  the  case,  therefore,  is:  Are  the 
fees  received  by  the  sheriff  for  summoning  jurors  a  part  of 
the  ''receipts  of  the  office"  within  the  meaning  of  the  statute? 
This  question  involves  a  construction  of  Sec.  510-a  and  Sec. 
511,  Code  Supplement,  1902.  So  far  as  is  material  to  this 
inquiry,  these  sections  are  as  follows: 

**Sec.  510-a.  In  counties  having  a  population  of  over 
11,000  and  less  than  28,000  the  'sheriff  shall  receive  in  full 
compensation  for  his  services,  including  the  salary  provided 
by  Sec.  511  of  the  Code,  the  sum  of  two  thousand  ($2,000) 
dollars  per  annum,  the  same  to  be  paid  out  of  the  receipts  of 
the  office.  And  any  excess  over  the  sums  provided  in  all  coun- 
ties shall  be  paid  into  the  county  treasury  annually.  In  all 
counties,  the  expenses  necessarily  incurred  and  actually  paid 
while  engaged  in  the  performance  of  official  duties  in  serving 
criminal  processes,  or  commitments  to  the  penitentiaries,  in- 
dustrial schools  or  asylums,  shall  be  allowed  by  the  board  of 
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supervisors  and  paid  as  other  claims  against  the  county,  and 
he  shall  be  allowed  to  retain  all  mileage  collected  by  him  in 
the  service  of  civil  process.  Provided,  .  .  .  that  in  counties 
having  a  less  population  than  28,000,  in  which  the  receipts 
of  the  ofSce  and  salary  allowed  under  Sec.  511  of  the  Code 
do  not  amount  to  the  sum  of  $1,800  per  annum,  the  board  of 
supervisors  shall,  at  the  January  session  thereof  following, 
make  an  allowance  to  the  sheriff  of  a  sum  equal  to  the  dif- 
ference between  the  receipts  of  the  oflBce  in  the  previous  year, 
and  $1,800.  .  .  .  And  provided  further,  that  all  fees 
earned  and  uncollected  at  the  end  of  each  year  shall  belong 
to  the  county,  and  when  paid  shall  by  the  clerk  of  the  district 
court  be  reported  to  the  board  of  supervisors  and  paid  into 
the  county  treasury." 

''Sec.  511.  Each  sheriff  is  entitled  to  charge  and  receive 
the  following  fees:    .    .    . 

**3.  For  each  warrant  served,  two  dollars,  and  the  repay- 
ment of  any  amount  actually  paid  by  him  as  necessary  ex- 
penses in  executing  such  warrant,  as  sworn  to  by  the  sheriff; 
if  service  of  the  warrant  cannot  be  made,  the  repayment  of 
all  necessary  expenses  actually  paid  by  the  sheriff,  while 
attempting  in  good  faith  to  serve  such  warrant  within  this 
state,  and  such  reasonable  compensation  as  the  board  of  super- 
visors may  deem  just  and  equitable ; 

'*4.  For  serving  and  returning  a  subpoena,  for  each  per- 
son served,  twenty  cents; 

**5.  For  summoning  a  grand  or  trial  jury,  for  each  per- 
son served,  sixty  cents,  to  be  paid  out  of  the  county  treasury ; 
and  such  sum  shall  be  in  full  compensation  for  such  service ; 

''6.  For  summoning  a  jury  to  assess  the  damages  to  the 
owners  of  lands  taken  for  public  improvements,  and  attend- 
ing them,  five  dollars  per  day.     .    .    . 

''12.  Mileage  in  all  ctuses  required  by  law,  going  and 
returning,  five  cents  per  mile ;    .    •    . 
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''23.  The  sheriff  is  also  entitled,  for  attending  the  dis^ 
trict  court,  and  for  other  services  for  which  no  compensation  is 
allowed  by  law,  except  in  counties  having  a  population  of 
over  28,000,  an  annual  salary,  which  shall  be  fixed  by  the 
board  of  supervisors,  but  in  no  case  leas  than  $200  nor  more 
than  $400.  When  sheriffis  perform  official  duties  in  justices' 
courts,  their  fees  shall  be  the  same  as  allowed  constables." 

It  will  be  noted  that  we  have  set  forth  some  portions 
of  See.  511  which  are  not  directly  applicable  to  this  case. 
We  have  set  them  forth  for  the  purpose  of  differentiation 
only. 

We  have  held  that  provisions  for  mileage  and  expenses 
are  additional  to  this  salary  and  as  such  are  not  to  be  deemed 
as  ''receipts  of  the  office."  Bybee  v.  Marion  County,  128 
Iowa  610. 

We  have  also  held  that  the  salary  fixed  by  the  board 
of  supervisors,  under  the  provisions  of  Subsec.  23  of  Sec. 
511.  is  to  be  included  as  receipts  of  the  office  and  is  not, 
therefore,  in  addition  to  the  larger  salary  provided  for  by 
Sec.  510-a.    Dallas  County  v.  Hanes,  135  Iowa  550. 

It  will  be  noted  that  Subsec.  5  of  Sec.  511  allows  to 
the  sheriff  sixty  cents  for  each  juror  served  with  summons 
and  provides  that  this  shall  be  full  compensation  for  such 
service.  The  argument  for  the  plaintiff  is  that  this  fee  is 
intended  to  cover  expenses  and  nothing  more.  Such  is  not 
the  language  of  the  statute.  It  is  argued  that  the  amount 
allowed  is  so  meager  that  it  could  not  have  been  intended 
for  anything  but  expenses.  This  provision  of  the  statute  was 
enacted  many  years  prior  to  Sec.  510-a.  The  service,  there- 
fore, was  required  of  the  sheriff  long  before  there  was  any 
provision  for  a  minimum  salary.  This  proviso  was  enacted 
by  the  Nineteenth  General  Assembly.  Prior  to  that  time. 
Sec.  3788,  Code  of  1873,  provided  as  follows:  "Summoning 
a  grand  or  trial  jury,  for  each  panel,  including  mileage, 
to  be  paid  out  of  the  county  treasury,  $8.00." 
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Whether  provision  ought  to  have  been  made  for  ex- 
penses is  not  the  question  before  us.  There  is  some  expense 
attendant  upon  all  performance  of  official  duties.  Some  of 
these  expenses  are  provided  for  by  statute.  Others  are  not. 
What  is  plain  to  us  is  that  there  is  no  provision  for  expenses 
as  such  for  service  of  summons  upon  jurors.  The  legislature 
doubtless  took  notice  of  the  well-known  fact  that  the  expense 
usually  incurred  in  the  service  of  summons  upon  jurors  is 
nominal  only.  The  service  is  usually  and  efficiently  done  by 
mail  and  telephone.  The  time  and  service  of  the  officer 
belongs  to  the  office.  Under  the  former  law,  it  was  intended 
to  be  compensated  by  the  flat  fee.  Such  compensation,  both 
under  the  Code  of  1873  and  under  Sec.  511  of  the  present 
Code,  was  undoubtedly  a  part  of  the  ** receipts  of  the  office" 
prior  to  the  enactment  of  Sec.  510-a  by  the  Twenty-Ninth 
General  Assembly.  It  became  no  less  a  part  of  the  ''receipts 
of  the  office"  after  the  enactment  of  Sec.  510-a. 

It  is  further  argued  that  the  sixty-cent  fee  was  not 
deemed  a  part  of  the  ** receipts  of  the  office"  because  of  the 
provision  in  the  statute  that  it  is  *  'to  be  paid  out  of  the  county 
treasury."  It  is  urged  that  the  use  of  this  language  indi- 
cates the  intention  of  the  legislature  to  eliminate  the  item 
from  the  receipts  of  the  office  as  such  for  the  purpose  of 
adjusting  the  minimum  salary.  As  already  indicated,  how- 
ever, this  statute  was  formulated  and  enforced  for  twenty 
years  before  the  enactment  of  Sec.  510-a,  and  before  there 
was  any  provision  for  a  minimum  salary.  The  purpose  of 
this  provision  was  to  make  the  county  liable  to  the  sheriflf 
to  this  extent  for  this  service.  Without  such  provision,  the 
county  would  not  have  been  liable  and  the  sheriff  could  have 
received  nothing  for  his  service.  In  this  respect  an  analogous 
situation  is  presented  in  Subsec.  23  of  Sec.  511  above  quoted. 
By  such  provision,  the  board  of  supervisors  was  required  to 
make  a  moderate  allowance  to  the  sheriff  for  services  not 
otherwise  provided  for.  This  provision  also  was  enacted 
long  prior  to  Sec.  510-a.    As  heretofore  indicated,  any  sum 
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thus  allowed  by  the  board  of  supervisors  is  counted  as  a  part 
of  the  receipts  of  the  ofSce  for  the  purpose  of  adjusting  the 
minimum  salary.    Dallds  County  v.  Hemes,  supra. 

It  is  argued  also  that  the  effect  of  the  ruling  below 
would  be  to  require  the  sheriff  to  count  as  a  part  of  the 
*' receipts  of  his  office"  the  amounts  received  for  boarding 
prisoners.  If  this  were  so,  it  would  not  be  an  argument  for 
the  different  construction.  The  real  plausibility  of  the  argu- 
ment rests  ui>on  the  distinction  in  the  two  provisions.  Under 
the  statute,  the  amount  to  be  allowed  for  the  boarding  of 
prisoners  is  to  be  fixed  by  the  board  of  supervisors,  subject 
to  the  limitation  of  a  very  moderate  maximum.  Presumably 
the  board  of  supervisors  would  take  account  of  the  fair 
cost  of  such  a  performance  and  fix  the  rate  accordingly; 
but  the  statute  does  not  contemplate  that  the  feeding  of 
prisoners  should  be  a  source  of  profit  to  the  public  officer 
as  distinguished  from  the  fair  cost  of  food  and  service. 

We  think  that  the  statute  clearly  contemplates  the  fees 
in  question  as  a  part  of  the  '^receipts  of  the  office."  The 
demurrer,  therefore,  was  properly  sustained.  Our  conclu- 
sion at  this  point  is  decisive  of  the  case  and  we  need  not 
consider  the  question  of  the  statute  of  limitations. 

The  judgment  below  is  accordingly — Affirmed, 

Deemer,  C.  J.,  Ladd  and  Preston,  JJ.,  concur. 


D.  S.  Pleak,  Appellee,  v.  Marks  &  Shields,  Appellants. 

VEHUE:    Pottawattamie  Ooonty— Avoca  and  Ooundl  Blnffs  District 

1  — Olllca  or  Agency.  An  action  may  properly  be  brought  in  the 
Avoea  district  of  Pottawattamie  county  against  a  resident  of 
Council  Bluffs  in  said  county,  when  the  action  grew  out  of  or 
was  connected  with  an  agency  maintained  by  defendant  at  Avoca, 
irrespective  of  the  question  whether  such  two  districts  are  the 
equivalent  of  two  counties.    (Sec.  3500,  Code.) 

ATTAOHICEKT:     Pottawattamie  Ooimty— Place  of  Levy— Bemoval 

2  of   Property   ftom   "Ooimty."      The   sheriff   of   Pottawattamie 
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county  may  legally  serve  a  writ  of  attachment  in  any  part  of 
said  county,  whether  the  action  is  commenced  at  Avoca  or  Coun- 
cil Bluifs.  Service  held  proper  for  the  additional  reason  that  the 
property  was  removed  from  the  Avoca  district  to  the  Council 
Bluifs  district  after  the  sheriff  received  the  writ  and  was  pur- 
sued and  seized  by  the  sheriff  ''within  24  hours"  thereafter. 
(Sec.  3893,  Code.) 

VESDIOT:  Directed  Verdict— Wlien  Inevitable.  When  the  record 
3  shows  without  dispute  (a)  the  price  defendant  agreed  to  pay  for 
the  property,  (b)  delivery,  (c)  an  attempted  rescission  by  defend- 
ant and  an  abandonment  of  the  attempt,  and  (d)  the  withdrawal 
by  defendant  of  all  his  counterclaims,  a  directed  verdict  is 
inevitabla. 

Appeal  from  Pottawattamie  District  Court  at  Avoca. — ^Hon. 

J.  B.  BoGKAFELLOw,  Judge. 

Satubday,  April  10,  1915. 

Rehearing  Denied  Saturday,  October  2,  1915. 

Action  at  law,  aided  by  an  attachment,  to  recover  the 
agreed  price  of  certain  personal  property  sold  by  plaintiff 
to  the  defendants.  Motions  for  change  of  venue  and  for  dis- 
charge of  the  attached  property  were  filed  and  overruled. 
An  answer  including  a  counterclaim  was  filed.  At  the  close 
of  the  evidence,  the  counterclaim  was  withdrawn  without 
prejudice.  The  trial  court  thereupon  directed  a  verdict  for 
the  plaintiff.    The  defendants  appeal. — Affirmed. 

Oeorge  B,  Clark  and  Preston  &  DiUinger,  for  appellee. 

F,  A.  Turner  and  Mayne  dc  Chreen,  for  appellants. 

Evans,  J. — The  defendants,  Marks  &  Shields,  constituted 
a  partnership.  The  members  of  the  partnership  resided  in 
Council  Bluffs.  The  partnership  was  engaged  in  the  busi- 
ness of  buying  and  selling  horses  and  mules.  On  Saturday, 
January  4,  1913,  Marks  bought  from  the  plaintiff  for  the 
partnership  a  span  of  horses  and  a  span  of  mules  for  a  lump 
sum  of  $662.50,  and  delivered  the  check  of  the  partnership 
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therefor.  These  animals  were  left  in  the  possession  of  the 
plaintiff,  who  was  to  deliver  them  within  a  day  or  two  at  the 
livery  barn  of  N.  S.  Gray  at  Oakland.  They  were  thus  de- 
livered on  the  following  day  and  were  received  for  the  partner- 
ship by  N.  S.  Gray.  Within  an  hour  after  their  delivery, 
one  of  the  mules  was  choked  to  death  by  his  halter.  The 
loss  of  this  animal  created  the  controversy,  further  details  of 
which  will  be  later  set  forth  in  the  discussion  of  the  questions 
presented  for  our  consideration. 

I.  Appellants  complain  of  the  ruling  denying  the  appli- 
cation for  a  change  of  venue.    This  action  was  begun  in  the 
district  court  of  Pottawattamie  county  at  Avoca.    The  mem- 
bers of  the  partnership  resided  at  Council 
^'  XXmie^°***"    Bluffs  in  the  same  county.    This  county  has 

aSd°coun^u**^*    two  county  scats,  Council  Bluffs  and  Avoca. 

office  or         *    The  district  court  of  the  county  is  held  at 

each  county  seat.     The  same  court  officials 
officiate  at  each  county  seat  with  the  aid  of  a  local  deputy 
clerk  and  deputy  sheriff.     This  situation  was  created  by 
Ch.  198  of  the  Acts  of  the  Twentieth  General  Assembly.    Sec 
3  of  such  act  was  as  follows: 

"That  from  and  after  the  first  day  of  January,  A.  D. 
1886,  the  said  circuit  court  to  be  held  at  Avoca  shall  have 
original  and  exclusive  jurisdiction  as  now  provided  by  Sec. 
162  of  the  Code  of  Iowa  of  1873,  or  as  may  be  hereafter  pro- 
vided by  law  regulating  the  jurisdiction  of  said  court  of  all 
civil  cases  including  appeals  and  writs  of  error  from  inferior 
courts  and  other  tribunals  and  guardianship  and  probate 
matters  arising  in  the  territory  in  said  Pottawattamie  county 
east  of  the  west  line  of  range  forty." 

The  dividing  line  separating  the  venues  of  the  two 
branches  is  the  west  line  of  range  forty.  The  property  in 
question  was  purchased  in  the  Avoca  division.  The  town  of 
Oakland,  where  the  delivery  was  made,  is  in  the  division  of 
Avoca.    Because  the  members  of  the  partnership  resided  at 


554  Pleas  v.  Mares  &  Shields.  [171  Iowa 

Council  Bluffs,  it  is  contended  that  the  action  should  have 
been  brought  in  the  Council  Bluffs  division.  The  argument 
is  that  the  two  divisions  are  the  equivalent  of  two  counties 
and  that  the  bringing  of  the  action  in  the  Avoca  division  was 
equivalent  to  bringing  it  in  the  wrong  county.  Except  as 
above  set  forth,  the  statute  creating  the  Avoca  division  is 
silent  on  such  question.  Under  the  general  statutes,  it  is 
true  that  the  actual  residents  of  Council  Bluffs  would  not  be 
required  to  defend  personal  actions  against  them  in  any  other 
county  than  Pottawattamie.  This  action  was  brought  against 
them  in  Pottawattamie  county,  so  that  the  literal  require 
ments  of  the  statute  in  that  respect  were  complied  with. 
What  remedy  is  open  to  a  defendant  resident  of  Council 
Bluffs  if  an  action  be  wrongfully  commenced  in  the  Avoca 
district  is  not  clear.  Upon  the  record  before  us,  we  do  not 
find  it  necessary  to  pass  upon  it.  The  transaction  out  of 
which  this  suit  arose  occurred  wholly  in  the  Avoca  district. 
Granting,  for  the  sake  of  the  argument,  that  this  fact  would 
not  of  itself  fix  the  venue  of  the  action  in  the  Avoca  dis- 
trict, it  was  made  to  appear  that  the  defendant  partnership 
was  engaged  in  the  business  of  buying  horses  in  the  Avoca 
district  and  that  they  used  the  livery  stable  of  N.  S.  Gray 
as  a  place  and  agency  for  the  transaction  of  such  business, 
in  that  all  the  horses  purchased  in  that  vicinity  were  to  be 
there  delivered,  and  that  N.  S.  Gray  acted  as  agent  in  re- 
ceiving such  delivery.  In  pursuance  of  the  contract  of  pur- 
chase, the  plaintiff  delivered  his  animals  at  such  place  and 
to  Gray,  who  received  them  on  behalf  of  Marks  &  Shields. 
The  agency  of  Gray  was  doubtless  a  very  limited  one,  but  it 
was  an  agency,  within  the  meaning  of  Code  Sec.  3500.  Such 
section  is  as  follows: 

''When  a  corporation,  company  or  individual  has  an 
office  or  agency  in  any  county  for  the  transaction  of  busi- 
ness, any  actions  growing  out  of  or  connected  with  the  busi- 
ness of  that  office  or  agency  may  be  brought  in  the  county 
where  such  office 'or  agency  is  located." 
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If,  therefore,  these  two  divisions  should  be  deemed  the 
equivalent  of  two  counties,  these  facts  justified  the  bringing 
of  the  action  in  the  Avoca  district,  under  the  terms  of  the 
foregoing  statute.  There  was  no  error,  therefore,  in  denying 
the  application   for  a  change. 

II.  Defendants  moved  for  a  discharge  of  the  attached 
property  on  the  ground  that  the  attachment  was  served  in 
the  Council  Bluffs  district  and  not  in  the  Avoca  district. 

In  consideration  of  this  motion,  the  facts  ap- 

^  *  pSttowattomie    pearfug  were  that  the  writ  of  attachment  was 

of"evy':  re?*^^     sued  out  on  Tuesday  morning  and  placed  in 

Sty*'from''^°^     the  hauds  of  the  sheriff  between  9:30  and 

*'couiity«" 

10:00  A.  M.  On  the  same  morning,  the  de- 
fendants started  the  attached  property  from  Oakland  in  the 
Avoca  district  to  Council  Bluffs.  They  were  overtaken  at 
about  4:00  P.  M.  at  the  town  of  Treynor,  which  is  on  the 
Council  Bluffs  side  of  the  line,  and  the  writ  was  then  and 
there  executed.  The  argument  is  again  that  the  officer  who 
had  authority  to  serve  a  writ  of  attachment  in  the  Avoca 
district  could  have  no  authority  to  serve  it  in  the  Council 
Bluffs  district.  If  we  were  dealing  with  two  counties,  a  writ 
of  attachment  directed  to  the  sheriff  of  one  county  could 
not  ordinarily  be  served  by  such  officer  outside  the  boundaries 
of  the  county.  The  writ  issued  in  this  case  is  not  contained 
in  the  record.  Presumably  it  was  directed  to  the  sheriff  of 
Pottawattamie  county.  Such  would  be  the  requirement  of 
the  statute.  Pottawattamie  county  has  but  one  sheriff,  though 
he  >may  act  through  deputies.  In  such  cases,  the  official  act 
of  the  deputy  is  necessarily  the  official  act  of  the  sheriff.  The 
clerk  could  have  issued  writs  to  different  counties.  But  we 
can  conceive  of  no  reason  why  he  should  issue  more  than  one 
writ  to  the  sheriff  of  Pottawattamie  county.  If  the  sheriff 
of  Pottawattamie  county  could  not  serve  the  writ  in  the  Coun- 
cil Bluffs  district)  who  could? 

There  is  a  further  reason  quite  controlling  in  this  case. 
The  evidence  was  sufficient  to  justify  the  court  in  finding 
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that  the  attached  property  was  within  the  Avoca  district 
when  the  writ  of  attachment  oame  into  the  hands  of  the  officer. 
Under  Code  Sec.  3893,  such  official  was  authorized  to  *' pur- 
sue and  attach  the  same  in  an  adjoining  county  within 
twenty-four  hours  after  removal."  There  was  no  error,  there- 
fore, in  denying  the  motion  to  discharge  the  attachment. 

III.  The  answer  of  the  defendants  was  a  general  denial 
and  a  plea  of  a  rescission  of  the  contract  of  purchase.  A 
counterclaim  also  was  filed.  One  count  thereof  claimed  dam- 
•    *r  MM       *&es  for  wrongful  issue  of  the  attachment. 

whei?ineYt*^*"    "^^^  Other  count  claimed  damages  for  alleged 
uwe.  negligence  of  the  plaintiff,  which  resulted  in 

the  loss  of  the  animal  in  question.  At  the  close  of  the  evidence, 
the  entire  counterclaim  was  withdrawn,  and  we  may  ignore  the 
testimony  given  in  support  thereof.  We  have  only  to  do, 
therefore,  with  the  question  of  whether,  upon  the  record,  the 
defendants  were  entitled  to  go  to  the  jury.  There  was  no 
dispute  as  to  the  amount  of  the  purchase  price  or  as  to  the 
fact  of  delivery.  There  was  a  claim  by  the  defendants  that 
the  delivery  should  not  have  been  made  before  Monday,  the 
6th.  But  this  was  material  only  as  bearing  upon  the  counter- 
claim. After  the  loss  of  the  animal,  the  defendants  declared 
a  rescission  of  the  contract  upon  the  ground  that  the  loss  was 
occasioned  through  the  fault  of  the  plaintiff  and  through 
breach  of  his  contract  for  delivery.  They  sent  the  other  three 
animals  forthwith  to  the  farm  of  the  plaintiff,  who  refused  to 
receive  them.  The  defendants  therefore  took  them  back  to 
the  livery  stable  and,  on  the  following  day,  started  them  for 
the  market  at  Omaha.  The  defendants  pleaded  as  a  defense 
the  rescission  of  the  contract  and  return  of  the  living  animals. 
No  material  fact  is  in  dispute  even  at  this  point.  It  is  argued 
for  plaintiff  that  the  contract  was  indivisible  and  that,  because 
defendants  disposed  of  the  carcass  of  the  dead  animal,  they 
therefore  could  not  rescind  by  returning  the  three  living  ani- 
mals. Our  impressions  are  not  favorable  to  this  line  of  argu- 
ment.    If  the  defendants  were  entitled  to  rescind,  it  would 
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be  on  the  theory  that  the  death  of  the  animal  resulted  through 
the  fault  of  the  plaintiff  in  the  delivery.  We  can  hardly 
think  that  the  defendants  were  required  to  carry  this  putre- 
fying carcass  to  the  plaintiif  in  order  to  save  their  legal  rights. 
The  public  would  have  some  rights  at  this  point.  If  the 
carcass  had  any  money  value,  the  defendants  would  doubtless 
ov/e  a  commensurate  duty  to  protect  the  plaintiff  to  the  extent 
of  such  value.  It  is  doubtful,  also,  whether  the  defendants 
were  under  the  necessity  of  returning  the  property  to  the 
farm  of  the  plaintiff  as  a  condition  of  rescission.  The  livery 
stable  was  agreed  upon  at  the  time  of  the  purchase  as  the 
place  of  delivery  and  the  property  was  actually  delivered 
there.  So  far,  therefore,  as  the  declaration  of  rescission  and 
the  return  of  the  property  thereunder  are  concerned,  we  are 
disposed  to  think  that  they  would  have  been  sufB.<3ient,  pro- 
vided, of  course,  that  it  be  found  that  the  defendants  were 
legally  entitled  to  rescind;  and  provided  further  that  they 
had  stood  upon  their  rescission. 

But  the  defendants  did  not  stand  upon  their  rescission. 
Upon  the  refusal  of  the  plaintiff  to  receive  the  property,  the 
defendants  proceeded  to  put  the  same  upon  the  market.  They 
were  sold  in  due  course  ui)on  the  Omaha  market.  The  defend- 
ants did  not  in  their  answer  keep  their  tender  good.  Their 
answer  contained  no  tender  whatever.  We  will  assume  that 
they  were  not  bound  under  all  circumstances  to  keep  the 
property  for  the  purpose  of  keeping  their  tender  good.  The 
circumstances  might  warrant  their  disposal  of  it.  Even  then 
they  would  be  required  to  dispose  of  it  for  the  benefit  of  the 
plaintiff,  if  they  proposed  to  keep  their  tender  good.  The 
answer  in  this  case  pleaded  only  the  rescission  and  the  offer 
to  return.  It  contained  no  suggestion  of  present  tender  either 
of  the  property  or  of  its  proceeds.  The  defendants,  there- 
fore, are  in  the  position  of  having  abandoned  their  tender  of 
return  and  of  having  fully  appropriated  the  property  to  their 
own  use.  Apart  from  the  counterclaims  and  the  general 
denial,  the  answer  presented  no  defense.    The  general  denial 
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was  fully  overcome  by  the  conceded  facts.  The  counterclaim 
was  withdrawn.  There  was  nothing  left  for  the  jury  and  the 
trial  court  properly  directed  a  verdict  Its  order  is,  there- 
fore,— Affirmed, 

Deemer,  C.  J.,  Ladd  and  Oatnor,  JJ.,  concur. 


Polk  County,  Appellant,  v.  Clarke  County,  Appellee. 

PAXIPEB8:  Legal  Settlement  of  Insane  Wife— Semoral  of  Husbaiid 
— ^Effect.  The  legal  settlement  of  a  wife  not  abandoned  by  her 
husband  follows  that  of  her  husband.  (Sec.  2224,  Code.)  The 
reason  is  that  the  husband  has  the  right  and  authority  to  con- 
trol the  abiding  place  of  his  wife,  in  order  to  meet  his  duty  as 
head,  provider  and  support  of  the  family.  The  law  ends,  how- 
ever, where  the  reason  ends.  The  legal  settlement  of  an  insane 
wife,  committed  to  the  Hospital  for  the  Insane  from  the  county 
of  her  residence  and  legal  settlement,  remains  unchanged  by  any 
act  on  the  husband's  part  so  long  as  such  public  restraint  con- 
tinues. 

PRINCIPLE  APPLIED:  A  husband  and  wife  had  their  resi- 
dence and  legal  settlement  in  Polk  county.  The  wife  became 
insane  and  was  duly  committed  to  the  State  Hospital  for  Insane, 
where  she  remained  six  years,  and  was  then  returned  to  the  au- 
thorities of  Polk  county  as  incurable.  She  was  then  committed 
to  the  Polk  County  Hospital  for  Insane.  Three  years  after  she 
was  returned  as  incurable,  her  husband  removed  from  Polk  county 
to  Clarke  county,  and  thereafter  maintained  his  residence  in 
Clarke  county,  though  he  did  not  abandon  his  wife.  Twenty-six 
years  later,  Polk  county  brought  suit  against  Clarke  county, 
under  the  statute  governing  support  of  paupers,  on  the  theory 
that  the  legal  settlement  of  the  insane  wife  followed  her  hus- 
band into  Clarke  county.  Held,  the  legal  settlement  of  the  wife 
remained  in  Polk  county. 

Appeal  from  Clarke  District  Court. — Hon.  Thos.  L.  Max- 
well, Judge. 

Tuesday,  March  16,  1915. 

Rehearing  Denied  Saturday,  October  2,  1915. 

Action  at  law  to  recover  for  moneys  expended  by  the 
plaintiff  in  the  care  and  support  of  an  insane  person  alleged 
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to  have  had  a  legal  residence  in  the  defendant  county.  The 
court  having  sustained  a  demurrer  to  the  petition,  the  plain- 
tiff appeals. — Affirmed. 

A.  D.  Pugh,  for  appellant. 

Henry  Stevens,  County  Attorney,  and  0.  M.  Slaymaker, 
for  appellee. 

Weaver,  J. — Stated  as  briefly  as  practicable,  the  case 
made  by  the  petition  is  as  follows:  On  October  18,  1878,  one 
Frances  E.  Thompson,  wife  of  J.  B.  Thompson,  both  of  whom 

then  had  their  residence  and  legal  settlement 

Paupubs: 

Aent  oMnsane   ^  couuty,  was  adjudged  lusanc,  and  as 

of 'husuind  r*'^   such  was  duly  committed  to  the  State  Hos- 
effect  pj^  f ^j,  ^j^g  Insane  at  Mt.  Pleasant,  where  she 

remained  until  April  19,  1884,  when  she  was  remanded,  as 
incurable  or  unimproved,  to  the  custody  of  the  proper  officers 
of  Polk  county,  and  was  by  them  committed  to  the  hospital 
provided  for  the  insane  in  that  county  where  she  has  ever 
since  remained,  being  at  all  times  there  kept,  cared  for  and 
maintained  at  said  county's  expense.  On  or  about  August  1, 
1887,  J.  B.  Thompson,  husband  of  the  insane  person,  removed 
from  Polk  county  to  Osceola,  in  Clarke  county,  where  he 
acquired  and  has  ever  since  maintained  a  legal  settlement. 
During  all  the  time  since  Frances  E.  Thompson  was  adjudged 
insane,  the  said  J.  B.  Thompson  has  been  her  lawful  husband 
and  he  has  never  abandoned  her.  On  September  27,  1913, 
the  commissioners  of  insanity  of  Polk  county  undertook  a 
legal  inquiry  into  the  question  of  the  legal  settlement  of 
Frances  E.  Thompson  and  made  a  finding  that  her  settle- 
ment then  was,  and  since  August  1, 1887,  had  been,  in  Clarke 
county.  On  the  same  day,  September  27,  1913,  the  derk  of 
the  district  court  of  Polk  county  sent  written  notice  to  the 
auditor  of  Clarke  county  of  the  above  mentioned  findings  of 
the  commissioners  of  insanity.  To  this  notice,  the  auditor  of 
Clarke  county  responded,  denying  the  correctness  of  said 
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finding  and  stating  that  after  due  investigation  he  had  found 
that  Frances  E.  Thompson  had  not  then  and  had  never  had 
legal  settlement  in  Clarke  county,  and  that  Clarke  county  was 
in  no  manner  liable  for  the  expenses  which  had  been  or  might 
be  incurred  for  her  care  or  maintenance.  The  plaintiff  further 
alleges  that  the  actual,  reasonable  and  necessary  expense  of 
the  care  and  support  given  by  it  to  the  said  Frances  B. 
Thompson  has  been  $32.50  per  quarter,  or  $130  per  year; 
that  it  has  presented  its  claim  and  demand  therefor  to  the 
amount  of  $3,400.21  to  the  board  of  supervisors  of  Clarke 
county  and  that  such  claim  has  by  said  board  been  disallowed 
and  rejected.  Upon  the  foregoing  statement  of  facts,  judg- 
ment is  asked  against  defendant  for  the  amount  of  plain- 
tiff's claim  with  interest  and  costs.  The  defendant  demurred 
to  the  petition  upon  various  grounds,  of  which  we  need  here 
notice  only  the  following:  The  petition  shows  that  Frances 
E.  Thompson  never  acquired  a  legal  settlement  in  Clarke 
county.  The  trial  court  sustained  the  demurrer  generally, 
and  plaintiff  declining  to  amend  and  electing  to  stand  upon 
its  petition  as  filed,  the  court  dismissed  the  action  and  entered 
judgment  against  plaintiff  for  costs. 

The  main  question  raised  by  the  demurrer  and  the  one 
to  which  we  direct  our  attention  is  whether  the  facts  as  stated 
and  admitted  show  the  legal  settlement  of  the  insane  woman 
to  be  in  Clarke  county.  The  statute  relating  to  the  relief  of 
the  poor  provides  (Code  Sec.  2224)  that  for  the  purposes 
of  that  act  the  legal  settlement  of  a  wife  who  has  not  been 
abandoned  is  that  of  her  husband.  That  rule  has  also  been 
applied  by  this  court  in  certain  cases  arising  under  the  statute 
for  the  care  of  the  insane.  Scott  County  v,  Polk  County,  61 
Iowa  616 ;  Washington  County  v.  Polk  County,  137  Iowa  333. 

Neither  of  the  cited  cases,  however,  is  in  principle  paral- 
lel with  the  one  presented  by  this  record,  and  so  far  as  our 
precedents  are  concerned,  the  question  before  us  is  one  of 
first  impression.  The  theory  of  the  statute,  Code  Sec.  2224, 
making  the  settlement  of  the  wife  that  of  the  husband,  has 
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its  origin  in  the  general  and  accepted  theory  of  the  family 
relation.  Ordinarily  speaking,  a  family  consists  of  husband, 
wife  and  dependent  children,  if  any,  and  the  husband  is  its 
head.  On  him  rests  the  duty  of  providing  the  home  and  the 
support  of  the  household,  and  with  him  rests  the  authority 
to  select  the  place  of  residence.  When,  for  business  or  other 
reasons,  he  removes  from  one  county  to  another,  wife  and 
children  go  with  him, — the  unity  of  the  family  remains  un- 
broken. Wherever  he  establishes  a  home,  there  he  is  entitled 
to,  and  ordinarily  has,  the  society,  comfort,  and  service  of 
those  who,  with  him,  constitute  the  family  circle.  The  statu- 
tory recognition  of  this  fact  operates  as  a  protection  both  to 
the  county  from  which  he  removes  and  the  one  to  which  he 
goes.  He  cannot  shift  his  responsibility  by  crossing  the 
boundary  line  of  his  county;  and  wherever  he  settles,  the 
local  authorities  have  jurisdiction  to  compel  his  observance 
of  the  duties  which  the  law  has  imposed  upon  him.  There  is, 
then,  a  large  measure  of  justice  and  reason  in  the  establish- 
ment of  a  rule  by  which,  so  long  as  the  legal  unity  of  the 
family  remains  unbroken  and  the  reciprocal  obligations  of 
support  and  service  are  unimpaired,  the  law  looks  alone  to 
the  settlement  of  tiie  family  head  as  determinative  of  the 
settlement  of  those  who  belong  to  his  household.  But  is  this 
rule  to  be  carried  to  the  extent  of  saying  that,  where  the  wife 
is  adjudged  insane  in  the  county  of  her  admitted  settlement 
and  is  taken  into  the  custody  of  the  law  under  a  commitment 
by  which  she  is  deprived  of  her  liberty  indefinitely  or  for  life, 
the  subsequent  removal  of  the  husband  alone  to  another 
county  and  the  acquirement  by  him  of  a  settlement  there 
works  a  change  in  the  legal  settlement  of  the  wife  and  renders 
the  latter  county  chargeable  with  the  cost  of  her  support  in 
the  hospital  where  she  is  confined  ?  We  are  of  the  opinion 
that  the  statute  is  not  feirly  open  to  that  construction.  In 
the  first  place,  as  we  have  already  noted.  Code  Sec.  2224, 
which  defines  the  legal  settlement  of  a  wife,  is  found  in  the 
chapter  relating  to  the  care  for  the  poor.     If,  by  analogy, 

Vol.  171  IA.--86 


562  Polk  Co.  v.  Clarke  Co.  L-L71  Iowa 

we  apply  the  same  rule  to  the  care  of  an  insane  wife — and  we 
have  so  applied  it — ^the  analog;*^  has  its  limitations  and  shoold 
not  be  carried  beyond  those  cases  where  the  reasons  under- 
lying the  rule  are  alike  in  both.  To  some  extent  the  statutes 
for  the  care  of  the  poor  and  of  the  insane  have  the  same  chari- 
table purpose  of  relieving  human  suffering  and  promoting 
the  general  welfare  of  society;  yet  the  provision  for  the 
forcible  restraint  and  isolation  of  the  insane  has  the  further 
important  purpose  of  safeguarding  not  only  the  life  of  the 
patient  but  also  the  lives  of  those  brought  in  contact  with 
persons  thus  sadly  afSicted  Ordinarily,  the  extension  of 
poor  relief  is  not  made  at  the  cost  of  disrupting  the  fanuly 
thus  aided.  On  the  other  hand,  care  of  the  insane  by  the 
state  or  county  authorities  by  restraint  in  institutions  pro- 
vided for  that  purpose  necessitates  such  disruption.  The 
insane  wife,  while  in  name  still  a  member  of  the  husband's 
family,  is  no  longer  a  member  of  his  dependent  family.  She 
is  the  ward  of  the  state.  The  husband  has  no  control  over 
her  and  is  powerless  to  direct  the  manner  or  place  of  her 
restraint  She  has  neither  intelligent  volition  nor  liberty  of 
action.  She  cannot  follow  the  husband  to  his  new  place  of 
residence.  The  duty  which  would  rest  upon  her  as  a  sane 
wife  not  under  restraint,  to  go  where  he  goes  and  abide  where 
he  abides, — ^the  duty  which  lies  at  the  foundation  of  the  rale 
making  his  settlement  her  settlement, — ^is  wholly  lacking;  and 
in  the  absence  of  an  express  statutory  provision  that  the 
settlement  of  a  wife  duly  found  insane  in  the  proper  county 
and  thereafter  restrained  in  the  hospitals  or  asylums  pro- 
vided for  that  purpose  shall  follow  the  settlement  of  the 
husband  as  he  may  wander  from  county  to  county,  we  do 
not  feel  authorized  to  afSrm  such  a  rule  or  to  establish  such  a 
precedent.  In  short,  we  hold  that  the  legal  settlement  of  an 
insane  wife  committed  to  the  insane  hospital  from  the  proper 
county  remains  unchanged  by  any  act  on  the  husband's  part, 
so  long  as  the  restraint  of  the  wife  under  such  commitment 
continues.     Had  the  wife  been  discharged  or  permitted  to 
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return  to  her  family — even  though  uncured — ^and  a  new  set- 
tlement acquired  under  such  circumstances,  a  very  different 
question  would  arise,  should  it  thereafter  be  necessary  to 
renew  the  restraint. 

It  is  proper  to  note  in  conclusion  that  the  adoption  of 
the  theory  urged  by  counsel  for  plaintiff  would  be  so  prolific 
of  hardship  and  injustice  to  counties  to  which  the  worse  than 
widowed  husband  in  such  case  might  wander  that  the  court 
would  unhesitatingly  reject  it  unless  it  be  found  justified  by 
some  clear  expression  of  legislative  authority.  The  county 
to  which  the  husband  goes  would  be  practically  helpless  to 
protect  itself  against  liability.  It  cannot  be  presumed  to 
inquire  into  or  know  the  family  history  of  every  person 
proposing  to  make  a  home  within  its  borders,  and  if,  as  in 
the  case  at  bar,  such  bills  may  accumulate  for  more  than 
twenty-six  years  without  notice,  express  or  implied,  and  then 
the  collection  thereof  be  enforced,  it  might  well  become  a 
source  of  embarrassment  to  many  counties.  Indeed,  if  argu- 
menium  ad  hominem  is  a  proper  consideration  in  disposing 
of  a  question  of  law,  Polk  county,  having  within  its  juris- 
diction the  state's  largest  city,  to  which  much  of  the  human 
wreck  and  driftwood  of  the  state  at  large  naturally  centers, 
might  easily  find  a  favorable  decision  of  this  controversy 
furnishing  a  precedent  upon  the  question  of  the  legal  settle- 
ment of  insane  wives  and  family  dependents,  of  which  it 
would  gladly  be  relieved  in  the  future. 

Having  reached  the  conclusion  indicated  upon  the  most 
vital  issue  raised  by  the  demurrer,  and  it  being  decisive  of 
the  case,  we  do  not  undertake  to  pass  upon  the  effect  of  the 
statute  of  limitations,  or  the  necessity  or  sufficiency  of  notice 
to  the  defendant  county,  to  which  counsel  have  directed  a 
portion  of  their  arguments.  For  the  reasons  stated,  the  rul- 
ing and  judgment  of  the  district  court  are — Affirmed. 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Sjixuel  SixOKg,  App^rllant,  t.  Isaac  Petebsbxsgeb  et  aL, 

Appelle^rs. 


SVmSVCE:     Bat  and  Hf <  fflmlMy    Pne  DffHgmrr  to 

1  BfldCBtft.  ''Tbe  best  evidence  attainable,'*  while  a  dcminaat 
law  of  eriiieDee,  reqaires  no  more  than  doe  diligence.  After  ex- 
kaofltiBg  doe  diligence  to  prodoee  the  primarr,  a  litigaat  haa  a 
riglit  to  nse  the  seeondarj  eridenee. 

PBINX'IPIjE  APPIjIED:  Plaintiff  brooght  action  against  de- 
fendant far  damages  in  writing  false  and  defamatory  letters  to 
a  elient  in  a  foreign  state  with  intent  to  injore  plaintiff's  ere«lit. 
Plaintiff  asked  for  an  order  for  defendant  to  prodoee  the  original 
letters.  I>efendant  objected^  but  did  not  deny  poeseasioB.  Being 
ordered  to  prodoee,  he  filed  three  copies.  Plaintiff  serred  de- 
fendant with  notiee  to  prodoee  the  originals.  Defendant  failed 
to  do  so.  Plaintiff  took  the  deposition  of  the  secretary  of  the 
addressee  In  a  foreign  state  and  ealled  for  the  letters,  bnt  was 
met  with  evasions  and  a  final  refosaL  Plaintiff  moved  for  a  con- 
tinnanre  in  order  to  get  the  evidence.  This  was  overmled.  At 
trial,  defendant  was  called  and  denied  having  the  letters.  HMf 
the  copies  were  admissible. 

WmrZMB0:     Oonfidanttal  CkMnmimicatloiia— Letten  of  Ationiey— 

2  OUant  Hot  Paitj  Defendants  Letters  written  by  defendant,  an 
attorney,  to  bis  client,  not  a  party  to  the  action,  alleged  to  be 
malieionsly  false  and  defamatory  of  plaintiff's  credit  and  bosi- 
ness,  are  not  privileged.  Tliey  cannot  be  excloded  because  the 
client,  not  a  party  to  the  action,  has  not  given  his  consent. 

TBNDEB:     Coupling  with  Condition— InTalidity.    A  tender,  coupled 

3  with  a  condition  that  it  be  received  "in  full  settlement,"  is  not 
a  legal  tender. 


WiTJIB88B0:      PriTileged    Oommunicatlonfl — ^BCalice— Effect.      The 

4  element  of  ''malice"  will  destroy  the  privileged  character  which 
ordinarily  attaches  to  communications  between  attorney  and 
client.  So  held  in  an  action  by  plaintiff  against  an  attorney  for 
writing  false  and  defamatory  matters  to  his  client  of  and  con- 
coming  plaintiff. 

PLBADING:     Qualifying  Denial  by  "If."     It  is  not  allowable  to 
6    qualify  the  denial  or  affirmation  of  an  issuable  fact  by  an  "if." 
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PBINCIPLE  APPLIED:  Plaintiff  brought  action  against  de- 
fendant, an  attorney,  for  writing  false  and  defamatory  matters  of 
and  concerning  plaintiff.  Defendant  pleaded  "that  all  commnni- 
cations,  if  any,  that  he  sent  to  his  said  client  concerning  the 
plaintiff  were  true  and  made  by  him  in  the  regular  course  of  his 
duty,  etc."  HM  not  to  constitute  an  answer  and  to  raise  na« 
issue. 

Appeal  from  Scott  District  Court, — Hon.  Wm.  Theophilus^ 

Judge. 

Wednesday,  Mabch  10, 1915. 

Rehearing  Denies)  Saturday,  October  2,  1915. 

The  opinion  sufficiently  states  the  ease. — Reversed. 

Sharon  dk  Higgias,  for  appellant. 

Lane  &  Waterman  and  Isaac  Petersberger,  for  appellees. 

Weaver,  J. — ^Though  the  Jewelers  Board  of  Trade  is 
named  as  a  defendant  in  the  petition,  and  counsel  for  plain- 
tiff appear  to  argue  the  case  on  the  theory  that  the  party 
so  named  is  in  court,  the  record  seems  to  show  no  service  upon 
it  and  no  appearance  in  its  behalf,  and  we  shall  consider 
the  case  only  as  it  relates  to  the  issues  between  the  plaintiff 
and  the  other  two  named  defendants. 

The  plaintiff  is  a  retail  jeweler  in  the  city  of  Davenport 
The  petition  is  somewhat  obscurely  stated,  but  the  theory  of 
the  case  presented  by  plaintiff  seems  to  be  that  the  defendant 
Petersberger,  an  attorney  at  law  in  Davenport,  falsely  and 
maliciously  reported  to  the  Jewelers  Board  of  Trade  that 
plaintiff  was  in  financial  straits  and  that  this  false  and  mis- 
leading statement  was  by  the  Board  of  Trade  sent  out 
to  the  wholesale  dealers  in  that  line  of  business,  thereby 
injuriously  affecting  plaintiff's  credit  and  standing  as  a  busi- 
ness man,  and  that,  in  the  further  pursuance  of  said  wrongful 
purpose  to  injure  plaintiff  and  to  obtain  his  outstanding  bills 
for  collection,  Petersberger  and  the  Credit  Adjustment  Com- 
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pany,  a  corporation  organized  and  controlled  by  him,  falsely 
led  plaintiff  to  believe  that  they  held  or  controlled  practically 
all  his  outstanding  indebtedness  and,  by  threatening  to 
force  him  into  bankruptcy,  induced  him  to  execute  an  instru- 
*  ment  surrendering  all  his  property  to  the  Credit  Adjustment 
Company,  and  to  further  pay  to  said  company  the  sum  of 
$30  in  money.  It  is  further  alleged  that»  it  being  discovered 
that  the  said  defendants  did  not  have  or  control  the  claims 
of  plaintiff's  creditors  against  him,  they  did  not  take  posses- 
sion of  the  property  or  assert  any  right  therein,  but  did  not 
and  have  not  yet  returned  to  plaintiff  the  said  sum  of  $30 
received  from  him.  Upou  the  grounds  thus  stated,  judgment 
against  defendants  for  damages  is  demanded.  ^ 

The  Credit  Adjustment  Company  made  answer  to  the 
petition,  denying  its  allegations  and  pleading  payment  of  the 
item  of  $30.  Petersberger,  answering  for  himself,  admitted 
his  relation  as  attorney  for  the  Jewelers  Board  of  Trade,  but 
denied  all  other  allegations  of  the  petition. 

Trial  was  had  to  a  jury  and,  at  the  close  of  the  testimony^ 
the  court  sustained  a  motion  of  the  defendants  for  a  directed 
verdict  in  their  favor.  To  reverse  the  judgment  entered  on 
such  verdict,  t^his  appeal  has  been  taken. 

I.  The  alleged  misrepresentations  injuriously  affecting 
plaintiff's  credit  and  business  originated,  as  he  claims,  in  let- 
ters written  by  Petersberger  to  the  Jewelers  Board  of  Trade, 
,    „  an  organization  having  for  its  object  the  pro- 

1.  BviDBNca:  .  , 

beet  and  eec-    tection  of  the  interests  of  wholesale  dealers  in 

ondary :  due 

prodSw^iiSt      ^^^^  '"*®  ^^  business.    These  letters  and  their 
evidence.  contents  were,  of  course,  vital  to  plaintiff's 

case  against  Petersberger  and  the  Credit  Adjustment  Com- 
pany. To  meet  that  necessity,  plaintiff  filed  a  petition  for  the 
production  of  said  letters,  alleging  that  they  were  in  the  pos- 
session or  in  the  control  of  Petersberger.  To  this  application, 
Petersberger  filed  numerous  objections,  but  did  not  deny  hia 
possession  and  control  of  the  letters.  The  objections  w»« 
overruled,  and  Petersberger  was  ordered  to  produce  the  let- 
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ten,  or  copies  thereof.  Responding  to  this  order  he  produced 
and  there  were  filed  with  the  clerk  three  letters  purporting  to 
have  been  written  by  himself  to  the  Jewelers  Board  of  Trade 
at  Chicago,  Illinois,  and  at  the  city  of  New  York,  concern- 
ing plaintiff's  financial  condition.  The  record  does  not  dis- 
close that  these  documents  were  offered  or  designated  as  cop- 
ies, but  ihey  seem  thereafter  to  be  spoken  of  as  such.  Be- 
fore the  trial  came  on,  plaintiff  served  notice  on  Petersberger 
to  produce  the  originals,  but  he  did  not  comply  with  the 
demand.  Plaintiff  also  took  the  deposition  in  New  York  of 
one  Stone,  the  secretary  of  the  Jewelers  Board  of  Trade,  for 
the  purpose  of  securing  the  production  of  the  letters.  The 
answers  of  the  witness  to  the  interrogatories  were  of  an 
exceedingly  evasive  and  shifty  character  and  concluded  with 
a  refusal  or  failure  to  present  or  account  for  the  correspon- 
dence. Thereafter,  plaintiff  moved  the  trial  court  for  a  con- 
tinuance, to  procure  the  desired  evidence,  but  the  motion 
was  denied.  Later,  the  motion  was  renewed  and  again  denied. 
On  the  trial,  plaintiff  offered  in  evidence  the  letters  or  copies 
which  Petersberger  had  produced  in  obedience  to  the  order 
of  the  court,  but  they  were  ruled  out  upon  defendant's  ob- 
jections, as  not  being  the  best  evidence  and  as  being  a  priv- 
ileged communication  from  an  attorney  to  his  client.  Plain- 
tiff then  called  Mr.  Petersberger  to  the  stand  and  asked  him  to 
produce  the  original  letters  of  which  he  had  produced  copies 
upon  order  of  the  court,  and  he  denied  having  them  then  in 
his  possession  or  under  his  control.  Interrogatories  calling 
for  identification  and  verification  of  the  copies  met  with  like 
objection  and  like  ruling.  The  net  result  of  these  rulings 
was  to  force  plaintiff  to  trial  without  placing  before  the  jury 
the  letters  on  which  he  mainly  relied  to  make  out  his  alleged 
cause  of  action. 

We  think  the  exclusion  of  the  copies  was  clearly  errone- 
ous and  prejudicial.  When  Mr.  Petersberger  was  ruled  to 
produce  the  letters,  he  chose  to  withhold  the  originals  and 
presented  copies ;  and  later,  when  called  upon  to  produce  the 
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coigiiiaLi,  he  denied  having  them  then  in  his  pamemaaa,  and 
as  they  had  been  written  to  poaona  ip  another  state,  it  is  to 
be  presumed  that  tbej  were  not  within  the  jnrisdietian  of 
the  eourt.  Moreover,  plaintiff  had  made  a  formal  effort  to 
obtain  possession  of  the  letters^  by  taking  the  deposition  at 
the  one  person  who  could  have  prodneed  the  letten  or  ac- 
counted for  their  whereabouts,  and  had  been  met  by  palpa- 
ble evasion,  culminating  in  the  witness's  declaration  that,  w^ 
he  had  been  subpoenaed  "individually"  and  not  *'as  seere- 
tary,"  he  was  instructed  by  counsel  that  he  had  no  rii^t 
'' individually  to  touch  the  papers  or  files  of  the  Jewelers 
Board  of  Trade/'  In  our  judgment,  plaintiff  had  done  aD 
that  in  law  or  in  reason  he  was  required  to  do  to  unearth 
the  letters,  and  the  copies  furnished  by  the  defendants  them- 
selves should  have  been  admitted  in  evidence.  Certainly,  the 
defendants  themselves  having  furnished  the  copies^  thmr 
mouths  are  closed  to  question  their  correctness. 

The  objection  that  the  letters,  being  from  counsel  to  a 
client  not  in  court,  were,  therefore,  confidential  matter  which 
the  witness  could  not  properly  disclose  without  the  client's 

consent  is  so  manifestly  without  merit  as  to 
confl(j#?ntiai  require  no  discussion.  It  is  a  fair  inference 
if'Tttoraey"  ^^^^  ^^^  record  that  Petersberger  had  the 
party  Mend-  OTiginBl  letters  in  his  possession  and  control 
*°^'  when  he  was  ruled  to  produce  them  and  fur- 

nished the  copies.  If,  then,  he  divested  himself  of  the  orig- 
inals so  that  he  could  not  produce  them  when  called  for,  or 
even  if  the  letters  had  at  all  times  been  in  the  possession  of 
the  addressee  in  another  state,  it  would  be  a  most  unreason- 
able rule  to  say  that,  before  the  copies  furnished  by  Peters- 
berger himself  could  be  used  against  him,  plaintiff  must 
exhaust  the  possibility  of  pursuit  of  the  letters  in  the  hands 
of  an  unwilling  witness  in  a  foreign  jurisdiction.  It  is  a  rule 
we  are  unwilling  to  approve  or  apply.  Jones  on  Evidence 
(1913  Ed.)  Sec.  217,  and  notes  found  on  page  266  of  Vol. 
1;  Burton  v.  Driggs,  87  U.  S.  125;  17  Cyc.  528. 
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It  should  not  be  forgotten  that  the  roles  of  evidence 
are  intended  to  facilitate  the  disclosure  of  pertinent  facts, 
not  their  suppression  or  concealment. 

II.  That  plaintiff  paid  defendants  $30  on  a  tentative  or 
attempted  arrangement  for  a  settlement  or  composition  with 
creditors,  and  that  such  scheme  was  abandoned  and  plaintiff 
-    _  became  entitled  to  a  return  of  his  money,  is 

conSitiwi^ta-    conceded;  but  payment  thereof  is  pleaded. 

yaiidity.  ff he  evidence  shows  that  defendants,  or  one  of 

them,  sent  a  check  to  plaintiff  for  that  amount,  with  a 
demand  or  requirement  that  he  sign  a  release  of  ''all  claims 
of  every  kind  or  nature  either  at  law  or  in  equity  growing 
out  of  contract  or  tort  or  otherwise  to  the  date  hereof  which 
may  be  due,  owing  or  claimed  by  me  from  either  Isaac 
Petersberger  or  the  Credit  Adjustment  Company.''  Receipt 
of  payment  on  such  condition  was  refused.  Four  months 
later,  and  after  this  suit  was  commenced,  the  Credit  Adjust- 
ment Comx>any,  by  Isaac  Petersberger,  Qeneral  Counsel,  sent 
to  plaintiff  by  mail  another  check,  with  the  statement  that 
the  payment  was  ''in  full  settlement  of  our  matters."  The 
check  also  expressed  upon  its  face  to  be  "In  full  settlement." 
Plaintiff  by  his  counsel  notified  Mr.  Petersberger  of  his 
refusal  to  accept  the  same,  objecting  thereto  because  it  did 
not  include  accrued  interest,  and  gave  notice  that  he  would 
accept  the  check  only  as  payment  on  account,  and  asked  to 
be  advised  of  defendant's  desire  in  that  respect.  The  check 
has  never  been  cashed  or  collected  by  plaintiff.  It  is  an  ele- 
mentary principle  of  law  that  an  offer  of  payment  upon 
condition  that  it  be  received  or  accepted  in  full  settlement,  or 
in  satisfaction  of  the  creditor's  claims  against  the  debtor,  is 
not  a  valid  tender;  and  a  direction  against  plaintiff  on  this 
issue  was  error.  Defendant's  claim  that  the  check  was  ac- 
cepted and  retained  by  plaintiff  without  objection  is  not 
borne  out  by  the  record. 

III.  Defendants  argue  that,  in  any  event,  there  was  no 
actionable  defamation  of  plaintiff's  business  or  his  character 
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and  ilanding  or  credit,  and  that,  in  any  event,  even  if  other- 
wise acti<Hiable,   the  commnnicatiMia  called 


prirn^^d* '       for  by  plaintiff  were  privileged-    While,  ordi> 
tu,tM:  maJtoe:    narflj,  eommnnicatioiis  between  attorney  and 


client,  and  principal  and  agent,  are  privi- 
leged, the  privilege  does  not  obtain  where  the  statements  com- 
plained of  are  malicions.  It  is  possible,  and  perhaps  proba- 
ble, that,  had  defendants  courted  or  permitted  a  frank  and 
open  expo8iti<m  to  the  conrt  and  jnry  of  all  the  pertinent 
fscts,  the  claimed  privilege  would  have  so  clearly  appeared 
that  a  directed  verdict  in  their  favor  would  have  been  inevit- 
able. They  saw  fit  to  pursue  the  other  course  and,  by  dint 
of  multitudinous  objections  at  every  point,  induced  the  court 
—erroneously,  we  hold — to  exclude  evidence  having  a  mate- 
rial bearing  upon  the  question  of  malice  and  good  faith, 
and  we  cannot  undertake  to  say  what  might  have  been  the 
apparent  merits  of  the  case  had  plaintiff  not  been  unduly  cir- 
cumscribed in  making  his  proofs.  In  this 
'  qiiiiii?7iD|c'de-  connection,  it  is  also  propeif  here  to  say  that 
^  the  answer  of  defendant  Petersberger,  wherein 

he  alleges  'Hhat  all  communications,  if  any,  that  he  sent  to 
the  Jewelers  Board  of  Trade  concerning  the  plaintiff  were 
true  and  made  by  him  in  the  regular  course  of  his  duty  as 
correspondent  for  said  Board  of  Trade,"  constitutes  no 
answer  and  raises  no  issue.  Under  no  system  of  pleading  is 
it  allowed  to  qualify  the  denial  or  affirmation  of  an  issuable 
fact  by  an  ''if,*' 

Other  errors  are  assigned  and  other  questions  argued 
by  counsel,  but  those  to  which  we  have  already  referred  are 
sufficient  to  make  necessary  a  reversal  of  the  judgment  below, 
and  we  shall  not  extend  the  opinion  for  their  discussion. 

For  the  reasons  stated,  the  judgment  appealed  from  is 
reversed  and  the  cause  remanded  for  a  new  trial. — Reversed. 

Deembb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Chables  F.  Thomas,  Appellant,  v.  The  City  of  OBiNNEiii 

et  al.,  Appellees. 

WATERS  AND  WATEB00X7BSES:    Diversion  of  Waten— Extent  of 

1  Bigbt.  Diversion  of  waters  from  their  natural  flow  without 
9uh»tantidl  injury  to  the  lower  proprietors  is  lawful. 

PBINCIPLE  APPLIED:  Half  the  surfaee  of  a  eity  drained 
naturaUy  to  the  southeast,  in  which  territory  had  been  constructed 
a  sewer,  particularly  for  storm  water  but  to  an  extent  for  sani- 
tary purposes.  This  sewer  led  naturally  into  a  creek  farther  to 
the  southeast.  West  of  this  territory  was  a  water  shed  and  the 
territory  of  the  city  to  the  west  of  the  water  shed  drained  natur- 
ally to  the  southwest.  The  eity  proposed  to  build  a  new  sanitary 
sewer  running  to  the  southwest  through  the  water  shed  and  car- 
rying all  the  aforementioned  and  other  sewage  into  a  disposal 
plant,  from  which,  after  purification,  it  would  pass  into  a  creek 
farther  to  the  southwest.  A  property  owner  along  the  last  creek 
questioned  the  right  of  the  city  to  so  do.  Held,  the  project  would 
not  be  enjoined,  it  not  appearing  that  the  incidental  diversion  of 
surface  and  percolating  water  would  substantially  injure  anyone. 

MUNICIPAL    OOBPOBATION8:     Sewerage    System — ^Apprehended 

2  Nuisance— Action  to  Enjoin— Proof  Bequired.  Self-evidently 
there  is  a  marked  difference  between  (a)  an  action  to  enjoin  an 
act  which  has  happened  and  the  results  of  which,  being  known, 
are  subject  to  more  or  less  definite  conclusion,  and  (b)  an  action 
to  enjoin  that  which  has  not  happened  and  the  results  of  which, 
being  unknown,  are  conjectural,  problematical,  speculative.  In 
the  latter  case,  the  court  must  not  be  asked  to  assume  or  presume 
a  nuisance  per  se.  Proof  I  Proof  I  is  the  demand  of  the  law.  So 
held  and  applied  in  the  case  of  the  proposed  enjoining  of  the 
establishment  of  a  city  sewage  disposal  plant. 

CONSTITUTIONAL  LAW:     Division  of  Powers— Legislatiye  Aei— 

3  Necessity  for— Non-review  by  Courts.  Courts  will  not  assume  to 
pass  upon  the  necessity  for  a  legislative  act.  So  held  in  regard  to 
the  action  of  a  municipality  in  establishing  a  sewage  disposal 
plant. 

Appeal  from  Poweshiek  District  Court. — ^Hon.  John  P.  Tal- 
BOTT,  and  Hon.  E.  E.  Willcockson,  Judges. 
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Monday,  June  21,  1915. 
Rehearing  Denied  Saturday,  October  2,  1915. 

Action  in  equity  for  a  decree  restraining  the  city  of 
Orinnell,  its  mayor  and  council,  from  constructing  or 
installing  certain  changes  in  its  sewer  system  and  from  letting 
any  contract  therefor,  or  in  any  other  maimer  authorizing 
such  work.  A  motion  to  dissolve  the  temporary  injunction 
was  heard  before  Judge  Talbott  and  sustained,  from  which 
ruling  an  appeal  was  taken.  Later,  the  cause  was  tried  on 
the  merits  before  Judge  Willcockson.  There  was  a  decree  dis- 
missing the  petition,  from  which  ruling  an  appeal  was  also 
taken.  The  two  appeals  have  been  consolidated  and  heard 
together.  The  material  facts  are  stated  in  the  opinion.-^ 
Affirmed. 

C.  H.  Van  Law,  for  appellant. 

H,  L.  Beyer,  J,  H.  Pattan  and  W.  C.  Baybum,  for 
appellees. 

Weaver,  J. — The  topography  of  the  site  occupied  by  the 
city  of  Grinnell  is  such  that  something  more  than  one-half 
its  surface  drains  naturally  to  the  east  or  southeast.  Fifteen 
or  more  years  prior  to  the  council  proceedings  now  in  con- 
troversy, the  city  constructed  a  system  of  sewers  covering 
something  more  than  one  half  its  area  on  the  east.  It 
would  seem  to  have  been  constructed  more  particularly  as  a 
means  of  storm  sewerage,  but  has  been  subjected  in  many 
instances  to  use  for  sanitary  purposes.  The  lateral  lines  of 
the  S3rstem  radiated  through  many  of  the  streets  in  the  east- 
em  and  central  portions  of  the  platted  part  of  the  city  and 
dischai^d  into  a  trunk  sewer  in  the  southern  part  of  this 
area,  whence  it  was  carried  to  the  southeast  along  a  natural 
line  of  drainage  to  what  is  known  as  Little  Bear  Creek.  In 
the  year  1914,  the  city  council  inaugurated  proceedings  which 
contemplated  a  new  trunk  sewer  at  a  depth  and  grade  which 
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would  carry  its  flow  to  the  southwest  to  a  disposal  plant  to 
be  provided  for  that  purpose  at  or  near  a  stream  known  as 
Sugar  Creek.  Into  this  new  trunk  sewer,  it  was  proposed  to 
lead  all  the  flow  from  the  original  system  above  described,  as 
well  as  from  the  remainder  of  the  city  territory  theretofore 
not  supplied  with  sewer  accommodatiohs.  The  enlarged  sys- 
tem was  to  be  used  as  a  sanitary  sewer.  The  plan  also  con- 
templated a  disposal  plant,  which  was  to  receive  the  discharge 
from  the  trunk  sewer  and,  by  chemical  and  other  treatment, 
deprive  it  of  its  impurities  and  turn  the  remainder  in  an 
innocuous  and  inoffensive  condition  into  Sugar  creek.  The 
proceedings  in  council  were  conducted,  so  far  as  appears,  with 
statutory  regularity,  and  the  scheme  of  improvement  having 
been  adopted  by  appropriate  resolutions,  the  mayor  and  coun- 
cil were  about  to  let  the  contract,  when  this  action  was  begun. 

The  plaintiff  states  the  history  of  the  proposed  improve- 
ment substantially  as  we  have  above  recited  it,^and  further 
says  that  he  is  the  owner  of  considerable  farm  land  along  or 
near  the  course  of  Sugar  creek  between  the  proposed  disposal 
plant  and  the  place  where  the  creek  empties  into  the  Skunk 
river,  and,  as  grounds  for  his  demand  for  equitable  relief, 
says : 

1.  That  a  sewer  system  of  the  kind  and  construction  here 
proposed  not  only  serves  to  carry  off  the  unclean  accumula- 
tion of  sewage  and  the  large  amount  of  water  thrown  therein 
for  the  purpose  of  flushing  the  laterals  and  mains,  but  it  also 
operates  as  a  means  of  ordinary  drainage,  whereby  the  sur- 
face waters  of  the  city's  area  and  the  seeping  and  percolating 
waters  of  the  soil  enter  the  sewer  pipes  at  their  joints  and 
are  discharged  at  the  outlet.  The  effect  of  this,  in  the  pres- 
ent case,  he  says,  is  to  collect  the  ordinary  drainage  from  all 
that  part  of  the  city  which  naturally  discharges  to  the  east 
and  southeast  and  cast  it  on  the  other  side  of  the  watershed 
into  Sugar  creek,  thereby  unnaturally  increasing  the  quan- 
tity of  water  flowing  through  that  stream,  to  the  damage  and 
injury  of  the  layd  owned  by  him  and  others  in  that  neigh- 
borhood. 
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2.  Plaintiff  farther  says  that  the  city  of  Grinnell  is  al- 
ready adequately  supplied  with  sewer  coDveniences,  and 
there  is  no  reasonable  necessity  or  demand  lor  the  proposed 
improvement. 

3.  Also  that,  in  the  present  natural  conditions  of  Stigar 
creek  and  the  valley  through  which  it  flows,  the  stream,  with 
certain  springs  found  along  its  course,  supplies  good  and 
wholesome  water  for  the  use  of  the  livestock  of  the  adjacent 
landowners,  and  is  an  item  of  great  convenience  and  value  to 
them,  all  of  which  will  be  injuriously  affected  or  destroyed 
by  Uie  diversion  of  the  flow  of  the  city  sewers  into  the  pro- 
posed new  outlet. 

Other  matters  of  complaint  are  stated  in  the  petition,  but 
are  not  ut^d  upon  this  appeal. 

Reduced  to  brief  terms,  the  ai^ament  for  appellant  is: 
First,  that  the  effect  of  the  change  in  the  sewer  system  is  to 
cast  upon  his  land  the  burden  of  receiving  drainage  water 
from  lands  the  natural  drainage  of  which  is  in  another  direc- 
tion ;  and  second,  that,  if  constructed,  the  effect  of  the  sewer 
system  will  be  to  create  a  nuisance  to  his  injury  by  corrupt- 
ing the  waters  of  the  stream.  Stated  in  still  briefer  terms, 
the  objection  raised  is,  first,  to  the  quantity  of  the  flow  from 
the  sewer,  and  second,  to  its  quality. 

I.    The  first  of  these  objections  is  the  one  on  which 

principal  stress  is  laid  in  argument.    The  leading  authority, 

upon  which  much  reliance  is  placed  by  counsel,  is  the  decision 

of  this  court  in  Lwinggton  v.  McDonald,  21 

^'  w™co*™m:  Iowa    160.      The    central    principle    there 

wai^a^Vteot    affunned  is  of  undoubted  soundness,  but,  as 

we  have  had  frequent  occasion  to  pomt  out, 

it  does  not  go  to  the  extent  which  is  sometimes  claimed  for  it. 

It  is  not  there  decided  that  every  diversion  of  water  from 

upon  or  away  from  the   land  of  another 

still  less  does  it  hold  that  equity  will  always 

Qt  such  diversion.    What  it  does  hold  is  that 

anot  be  rightfully  made  "tj>  the  substantiaJ 
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injury*'  of  the  lower  proprietor.  See  page  172  of  the  cited 
volnme.  Referring  to  the  quoted  phrase  from  that  opinion^ 
we  have  said  {Obe  v.  Pattat,  151  Iowa  723-727)  that,  under 
this  rule,  "to  call  the  law  into  action  for  the  defense  of  the 
servient  estate,  the  collection  and  discharge  of  water  thereon 
in  other  than  the  place  of  its  normal  flow  in  a  state  of  nature 
must  be  in  'greatly  increased  or  unnatural  quantities'  and 
that  the  damage  therefrom  must  be  'substantial'  in  diar- 
acter.  In  other  words,  the  general  doctrine  which  recognizes 
a  merely  technical  invasion  of  one's  premises  or  the  inflic- 
tion of  a  merely  nominal  injury  as  sufficient  grounds  for 
invoking  the  remedies  of  the  law  has  here  no  application." 
See  also  Martin  v.  Schweriley^  155  Iowa  347,  351. 

An  examination  of  this  record  convinces  us  that  plain- 
tiff fails  to  show  with  any  reasonable  certainty  that  the 
drainage  from  the  city,  which  is  merely  an  incident  to  the 
construction  of  a  sewer  system  constructed  for  an  altogether 
different  purpose,  will  increase  the  flow  of  Sugar  creek  in 
a  manner  to  materially  injure  the  lower  riparian  proprietors. 
The  preponderance  of  evidence  given  by  engineers  and  ex- 
perts who  have' examined  the  premises  and  computed  both 
the  probable  flow  and  the  capacity  of  the  creek  is  to  the 
effect  that  such  increase  will  not  swell  the  volume  of  water 
to  an  extent  liable  to  injure  adjacent  lands.  It  is  unneces- 
sary to  go  into  a  recitation  of  the  figures  and  estimates  given 
by  the  engineers  and  others.  It  is  enough  to  say  that  the 
showing  of  anticipated  injury  is  not  so  clear  or  certain  that 
we  can  interfere  in  advance  and  place  our  veto  upon  a  pro- 
posed municipal  improvement  which  may  be  of  great,  if  not 
vital,  importance  to  the  convenience,  comfort  and  health  of 
a  large  community,  which  is  willing  to  assume  the  burden 
of  its  construction  and  maintenance,  and  to  guard  its  opera- 
tion in  a  manner  to  prevent  its  becoming  a  nuisance  to  others. 
Men  of  great  learning  and  wide  experience,  who  have  famil- 
iarized themselves  with  the  subject,  express  the  view  that  the 
incidental  draimgc  of  surface  and  percolating  waters  will 
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not  be  enough  to  create  a  burden  upon  the  plaintiff  or  his 
property.  Manifestly,  any  estimate  which  can  be  made  of 
the  amount  is  largely  speculative  and  affords  a  very  unsub- 
stantial basis  on  which  to  nullify  the  act  of  a  city  acting 
within  the  scope  of  its  express  statutory  authority. 

II.  Can  this  court  assume  in  advance  or  find  from  the 
evidence  that  the  city  will  neglect  or  may  not  be  able  to  install 
a  disposal  plant  which  will  effectually  remove  the  unclean 

elements  from   the  sewage   and  purify  the 

2.  Municipal  ,.,.,.,  .  i  i  • 

corporations:    water  which  It  diseharoes  into  the  creek 7 

sewerage  sya- 

hended  mfi*'       Undoubtedly,  it  has  no  right,  nor  is  it  within 
tS°enjoin*'f*°°     *®  power  of  this  court  to  give  it  a  right,  to 

proof  required.     ^^^  gj^j^   ^^  ^^j^^j.  poisOnOUS  SubstanCCS   iutO 

the  stream,  injuring  its  quality  for  ordinary  uses.  But  what 
appellant  asks  us  to  do  is  to  hold  that  he  has  proved  that  such 
is  the  purpose  of  the  defendants,  or  at  least  that  such  will  be 
the  natural  or  necessary  result  if  they  are  permitted  to  proceed 
with  the  improvement.  Such  a  ruling  would  be  arbitrary  in 
the  extreme.  It  is  a  matter  of  common  knowledge  to  the 
civilized  world  that  competent  men  have  long  been  laboring 
to  bring  about  a  successful  method  by  which  sewage  may  be 
disposed  of  in  a  sanitary  manner  without  befouling  our  lakes 
and  streams.  We  know  also  that  many  plants  of  that  kind 
have  been  and  are  being  established  in  these  western  states 
where  the  need  of  such  relief  has  been  acute.  In  many  in- 
stances, they  are  reputed  to  work  satisfactorily.  None  of  the 
experts  testifying  in  this  case  deny  the  practicability  of  de- 
vices of  this  nature,  and  as  a  whole  their  opinions  appear  to 
justify  the  venture  by  the  defendant  city.  The  most  serious 
criticism  offered  is  that  of  one  engineer  who  doubts  whether  the 
capacity  of  the  filter  beds  is  adequate,  a  fault  which,  if  found 
to  exist,  ought  to  be  remedied  without  condemning  the  whole 
system.  The  court  cannot  be  supposed  to  have  any  technical 
information  upon  these  subjects  upon  which  it  can  reject 
the  testimony  and  declare  that  the  opinion  of  all  these  ex- 
perts is  worthless  and  that,  if  a  disposal  plant  is  built  accord- 
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ing  to  the  best  approved  methods,  it  will  prove  a  uuisance  per 
se.  And  while  conceding  that  the  dumping  of  large  quanti- 
ties of  filth  into  a  stream  may  create  a  nuisance  which  the 
courts  would  enjoin  in  advance  of  the  wrongful  act  if 
threatened,  we  are  not  yet  prepared  to  say,  as  a  matter  of 
law,  that  a  sewage  disposal  plant  may  not  be  so  constructed 
and  carried  on  as  not  to  be  a  source  of  annoyance  or  injury 
to  anyone.  The  ultimate  risk  is  upon  the  city.  As  we  have 
already  intimated,  this  decision  does  not  clothe  the  city  with 
immunity  against  liability  if  it  shall  in  fact  create  a  nuisance 
to  the  injury  of  others.  The  general  rule  is  that  no  injunc- 
tion will  be  decreed  except  upon  a  clear  showing  of  injury, 
and  the  court  must  in  each  instance  act  with  full  conviction 
of  its  urgent  necessity.  1  High  on  Injunctions,  4th  Ed., 
Sec.  22. 

It  must  clearly  appear,  not  only  that  the  defendants  are 
about  to  do  the  act  alleged  in  the  petition,  but  also  that  such 
act  will  be  attended  with  the  apprehended  injurious  conse- 
quences. In  KJerr  on  Injunctions,  (5th  Ed.)  157,  it  is  said, 
*'The  court  will  not  in  general  interfere  until  an  actual  nui- 
sance has  been  committed ;  but  it  may  by  virtue  of  its  juris- 
diction to  restrain  acts  which,  when  completed,  will  result  in 
a  ground  of  action,  interfere  before  any  actual  nuisance  has 
been  committed,  where  it  is  satisfied  that  the  act  complained 
of  will  inevitably  result  in  a  nuisance."  That  a  sewer  ^stem 
with  a  proper  disposal  plant  upon  the  bank  of  a  stream  is  not 
a  nuisance  per  se  has  already  been  held  by  this  court  in  HoU 
lenbeck  v.  City  of  Marion,  116  Iowa  69,  77,  where  it  is  said, 
"It  may  be  that  the  sewer  system  was  permanent  in  character ; 
but  it  does  not  follow  that  its  use  will  always  be  such  as  to 
constitute  a  nuisance.  It  is  well  known  that  modern  scientific 
research  has  discovered  means  of  disinfecting  and  deodorizing 
sewage,  so  that  it  is  practically  innocuous."  It  has  also  been 
repeatedly  decided  that  if  a  business  may  be  so  conducted  as 
not  to  be  a  nuisance  or  a  given  act  can  be  done  without 
material  injury  to  another,  it  will  not  be  enjoined  simply  be- 

VOL.  171  U.— 87 
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cause  the  person  asking  it  fears  that  a  nuisance  may  result. 
Skiras  v.  Olinger,  50  Iowa  571;  Faucher  v.  Grass,  60  Iowa 
505.    See  also  McLmghlm  v,  Sandusky  (Neb.)  22  N.  W.  241. 

In  the  Shiras  Case,  supra,  plaintiff  sought  to  enjoin  the 
use  of  a  building  as  a  livery  stable  in  close  proximity  to  his 
residence,  and  it  was  there  said,  '^Inasmuch  as  a  livery  stable 
is  not  a  nuisance  per  se,  and  it  is  not  impossible  that  a  change 
may  be  introduced  which  would  obviate  all  objections,  we 
think  the  decree  (of  the  district  court)  enjoining  the  use  abso- 
lutely went  too  far.''  In  the  Faucher  Case,  the  subject  of 
controversy  was  a  blacksmith  shop,  and  we  said,  ''If  a  house 
or  shop  may  be  so  constructed  upon  the  lot  wherein  the 
business  of  blacksmithing  may  be  carried  on  in  such  a  man- 
ner as  to  cause  no  annoyance  or  injury  to  plaintiff,  it  ought 
not  to  be  regarded  as  forbidden.  .  .  .  Equity  will  not 
restrain  further  use  of  the  lot  for  a  smith's  shop,  if  it  may  be 
used  without  proving  to  be  a  nuisance." 

Applying  the  same  principle  to  the  case  at  bar,  we  repeat 
what  we  have  already  in  substance  expressed,  that  the  evi- 
dence in  the  record  is  insuf&cient  to  demonstrate  with  any 
degree  of  certainty  that  the  sewer  system,  if  made  and  com- 
pleted according  to  the  propoised  plan,  will  prove  a  nuisance ; 
and  the  court  is,  therefore,  not  justified  in  condemning  it  in 
advance  and  enjoining  its  construction. 

III.  Considerable  is  said  in  argument  to  the  effect  that 
there  is  no  reasonable  necessity  for  the  improvement  and 
that  the  present  system  is,  or  can  be  made,  sufficient  for  the 
.    ^  needs  of  the  city  and  its  inhabitants.     This 

8.  Constitution-     . 

AL  law:  di-       IS  not  a  question  we  are  authorized  to  con- 

▼iBiOn   of   DOW-  ^ 

ti?e  ac?:  nee-  ^^^^'  The  finding  of  the  necessity  and  pro- 
non^yfew  by  P^i^^y  of  such  improvements  is  committed  by 
~°'***-  the  statute  to  the  city  itself,  acting  through 

its  mayor  and  city  council.  The  authority  so  given  is  legisla- 
tive in  character,  and  if  the  proceedings  have  been  conducted 
in  accordance  with  statute,  the  finding  by  the  council  that  a 
work  of  public  improvement  is  necessary  or  expedient,  and 
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its  action  in  ordering  the  work  of  construction  to  proceed, 
are  not  subject  to  judicial  review  or  control.  It  may  be  said, 
however,  that  the  record  demonstrates  that,  owing  to  its  dif- 
ferences of  level,  the  entire  city  of  Grinnell  cannot  be  served 
by  a  single  sewer  system  carrying  its  flow  to  the  east  or  south- 
east, while  with  the  proposed  changes  in  the  system,  it  can  all 
be  carried  to  a  common  outlet  at  the  southwest.  Under  such 
circumstances,  the  finding  that  it  was  desirable  to  have  the 
entire  flow  discharged  at  a  single  outlet  and  cared  for  in 
one  disposal  plant  instead  of  two  is  apparently  not  unreason- 
able. It  is  well  within  the  scope  of  the  power  conferred  upon 
the  city,  and  the  regularity  of  the  proceedings  is  not  chal- 
lenged. 

It  follows  of  necessity  that  the  decree  of  the  district  court 
must  be  and  it  ia — Affirmed. 


Deemeb,  C.  J.,  Evans  and  Preston,  J  J.,  concur. 


Ernest  P.  Thompson,  Appellant,  v.  The  Cudahy  Packing 

Company,  Appellee. 

TRIAL:     Directed  Verdicts — Test  to   DetenniBe— Allowable  Infer- 

1  ences.  When  the  court  is  met  by  motion  to  direct  a  verdict,  it 
should  carry  to  the  aid  of  the  evidence  every  inference  reasonably 
permissible  in  support  of  the  issues.  Motion  held  properly  sus- 
tained. 

MASTER  AND  SERVANT:    Negligence— Action — Cbosen  Groimdi  of 

2  Negligence — ^Failure  to  Prove.  It  is  hornbook  law  that  a  plain- 
tiff must  stand  or  fall  on  his  chosen  ground  of  negligence. 

PBINCIPLE  APPLIED:  Hams  were  conveyed  to  the  servant's 
table  by  a  mechanical  carrier.  His  duty  was  to  trim  the  hams 
and  throw  them  into  a  truck.  His  chosen  ground  of  negligence 
was:  "That  defendant  neglected  to  provide  a  truck  into  which 
he  could  throw  the  hams,  whereby  the  hams  which  he  had  trimmed 
became  so  piled  up  as  to  render  the  place  unsafe;  and  that  a  ham 
was  thrown  upon  the  table  either  from  the  carrier  or  by  dropping 
from  the  pile  and  drove  a  knife  through  his  hand."    The  record 
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•bowed  (a)  that  the  serrant  was  under  no  eommaBd  to  so  pile 
up  the  hams,  (b)  that  an  nnliUed  truck  was  at  hand,  and  (e) 
plaintiff  did  not  know  whether  the  ham  that  hit  him  dropped  from 
the  pile  or  from  the  carrier  or  was  one  thrown  upon  the  table  bj 
a  fellow  workman.  Held,  directed  verdict  against  plaintiff  was 
inevitable. 

Appeal  from  Woodbury  District  Court. — ^HoN.  David  Mould, 

Judge. 

Tuesday,  Mabch  16,  1915. 

Rehearing  Denied  Saturday,  October  2,  1915. 

Action  at  law  to  recover  damages  for  personal  injury. 
There  was  a  directed  verdict  and  judgment  for  defendant  and 
plaintiff  appeals. — Affirmed. 

0.  E.  Martin  and  W.  E.  Oant,  for  appellant 

Sears  &  Snyder,  for  appellee. 

Weaver,  J. — The  defendant  corporation  is  a  meat  packer 
at  Sioux  City,  Iowa,  and  at  the  time  in  question,  plaintiff  was 
one  of  its  employes  in  that  business.  His  work  at  that  time 
was  the  dressing  or  trimming  of  shoulders  of  pork,  which 
were  brought  into  his  room  or  place  of  employment  upon  a 
conveyor  or  carrier  of  some  kind.  It  was  his  business  to 
receive  and  trim  them  and  throw  them  into  a  truck  or  trucks 
which  were  provided  for  their  removal.  The  injury  of  which 
he  complains,  he  alleges  was  caused  in  the  following  manner : 
that  while  he  was  at  work  at  his  proper  table  the  defendant 
neglected  and  failed  to  keep  him  supplied  with  trucks  with 
suflScient  promptness  to  enable  him  to  remove  the  shoulders 
as  fast  as  they  were  trimmed,  with  the  consequence  that  they 
accumulated  on  the  table  to  a  considerable  height,  rendering 
the  place  unsafe ;  and  as  he  was  at  work,  a  shoulder  coming 
in  on  the  conveyor  was  thrown  upon  the  table  or  fell  from 
the  pile  accumulated  there,  striking  the  sharp  knife  held  by 
plaintiff,  driving  it  through  his  hand  in  such  manner  as  to 
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severely  cut  and  injure  his  index  finger,  from  which  injury 
he  suffered  pain  and  loss  of  time;  and  the  wounded  finger 
has  thereby  been  made  stiff  and  useless  and  is  a  detriment  to 
his  capacity  and  efSciency  as  a  working  man.  The  petition 
is  denied  by  the  answer.  There  is  also  an  attempt  to  plead 
an  assumption  of  the  risk  of  the  danger  such  as  appellant 
complains  of. 

The  question  presented  by  the  record  is  whether  plaintiff 
made  a  case  on  which  he  was  entitled  to  a  verdict  of  the  jury. 
In  answering  this  inquiry,  he  is  entitled  to  the  benefit  of  all 

the  facts  which  the  evidence  offered  by  him 
rected'ver-         tends  to  prove,  giving  them  the  most  favor- 

fowawe'in'fer?'  ^^^^  Construction  of  which  they  are  fairly 
^^^^  susceptible  in  support  of  his  claim.     Even 

when  thus  considered,  we  think  the  conclusion  inevitable  that 
the  ruling  of  the  trial  court  must  be  sustained.     The  fatal 
defect  in  plaintiff's  case  is  his  failure  to  show  actionable  neg- 
ligence on  the  part  of  defendant,  and  this 

2.   Masteb  and 

sBRVANT :  neg-    we  think  must  be  the  holdmg  though  we  con- 

llgence :  ac-  o  o 

^unSa^^  cede  the  literal  truth  of  all  the  testimony 
faiiaw°t?  •  «iven  by  him  and  of  all  the  matters  of  fact 
prove.  which  he  offered  to  prove  but  which  were 

excluded  on  the  defendant's  objection.  If  it  should  be  con- 
ceded that  the  defendants  did  not  furnish  trucks  enough  to 
carry  away  the  shoulders  as  fast  as  they  were  trimmed,  plain- 
tiff was  under  no  order  or  command  or  obligation  to  pile  them 
upon  his  table  where  they  would  endanger  his  safety.  Indeed, 
testifying  as  a  witness,  he  seems  to  abandon  the  claim  that 
the  necessary  trucks  were  not  furnished ;  for  he  concedes  that 
there  was,  and  for  half  an  hour  before  he  was  hurt  had  been, 
a  truck  at  hand  into  which  he  was  throwing  the  shoulders, 
and  it  was  not  yet  filled  when  his  injury  occurred.  He  was 
then  asked:  Q.  "The  only  reason  the  shoulders  piled  up 
there  was  because  you  did  not  get  them  away  as  fast  as  they 
came  to  you?"  and  to  this  he  answered,  "Yes,  sir."  He 
further  says,  *  *  I  did  not  say  anything  to  anybody  about  that 
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and  kept  on  working  and  allowed  them  to  pile  np."  Whoi 
broo^t  to  the  central  question  what  it  was  that  struck  his 
knife  and  caused  the  wound  to  his  hand,  he  is  unable  to  say 
whether  it  was  a  shoulder  falling  from  the  pile  on  the  table 
or  one  which  was  thrown  on  the  table  from  the  conveyor  by 
a  fellow  woi^man.  He  does  not  even  say  that  the  shoulders 
were  sent  to  him  faster  than  he  could  have  trimmed  and 
thrown  them  into  the  truck  had  he  been  so  disposed.  The 
one  charge  of  negligence  is  that  defendant  permitted  the  place 
of  work  to  become  unsafe  ''in  that  it  failed  and  neglected  to 
provide  a  suitable  receptacle  or  empty  truck  into  which  plain- 
tiff could  throw  the  shoulders  which  had  been  dressed  by 
him/'  whereby  the  shoulders  accumulated  and  piled  up  in 
the  manner  described.  This  allegation,  as  we  have  seen,  is 
distinctly  negatived  by  his  own  testimony  that  he  had  an 
unfilled  truck  at  hand  into  which  the  dressed  shoulders  could 
have  been  thrown,  at  the  very  time  that  he  charges  that  his 
place  of  work  was  made  dangerous  by  the  lack  of  such  facili- 
ties; and  his  further  concession,  that  he  cannot  tell  whether 
the  knife  was  driven  through  his  hand  by  a  shoulder  falling 
from  the  pile  or  by  one  tossed  upon  the  table  by  a  fellow 
workman,  makes  plain  a  failure  of  proof  that  his  injury  was 
proximately  caused  by  any  negligent  act  or  omission  of  the 
defendant.  This  is  too  clear  to  justify  further  argument  or 
discussion.  To  recover,  he  must  prove  the  negligence  charged. 
.This  he  has  not  done.    On  the  contrary  he  has  disproved  it 

Many  exceptions  were  preserved  to  rulings  on  evidence, 
but  our  conclusion  that  plaintiff's  own  showing  and  admis- 
sions are  such  as  to  preclude  a  recovery  upon  any  theory  of 
the  issues  joined  in  this  case,  makes  it  unnecessary  for  us  to 
pass  upon  them. 

For  the  reasons  stated,  the  judgment  of  the  district  court 
is — Affirmed, 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Pbxtdence  B.  Thompson,  Administratrix,  Appellee,  v.  August 

P.  Thompson,  Appellant. 

OIFT8:     How  Effected — ^Evidenc»— Intention.    No  stereotyped  form 

1  of  evidence  is  required  in  order  to  effect  a  gift.  Intention  is  the 
pivotal  question.  In  the  instant  case,  it  was  held  that  a  jury 
question,  whether  a  father  intended  to  effect  a  gift  to  his  son  of 
certain  notes,  was  presented  by  (1)  a  series  of  unconditional  as- 
signments of,  and  indorsements  on,  notes,  (2)  a  power  of  attorneyi 
(3)  a  receipt  for  said  notes  and  (4)  orij  testimony  in  relation 
thereto. 

EVIDENCE:     "Parol  Evidence"  Bnle — ^Nonapplicatlon  of  Bule— 

2  Searching  for  Intention  of  Parties.  The  rule  that  parol  evidence  is 
inadmissible  to  contradict  or  vary  the  terms  of  a  valid  written  instru-  - 

'  ment  does  not,  in  the  search  for  the  guestiondble  intention  of  the 
parties,  close  the  door  to  oral  evidence  which  is  not  inconsistent  with 
the  writing. 

PBINOIPLE  APPLIED:  A  son  claimed  that  his  father  had 
made  to  him  a  gift  of  five  notes.  The  representatives  of  the 
estate  claimed  that  the  father  did  nothing  more  than  to  constitute 
the  son  his  attorney  in  fact.  The  evidence  bearing  thereon  was: 
(1)  A  written  instrument  in  the  nature  of  an  assignment  of  the 
notes  to  the  son,  accompanied  by  an  unconditional  indorsement  of 
the  notes  to  the  son,  all  executed  by  the  father  without  the  knowl- 
edge of  the  son;  (2)  a  general  written  power  of  attorney  (ex- 
ecuted some  months  later)  along  with  five  unconditional  separate 
written  assignments  of  the  mortgages  securing  the  notes,  with  de- 
livery of  the  notes  to  the  son,  all  executed  by  the  father  to  the 
son  with  the  knowledge  of  the  son;  (3)  a  written  receipt  for  the 
notes,  executed  by  a  banker  to  the  son,  in  the  presence  of  the  father. 
Held,  oral  evidence  was  admissible  by  both  parties:  by  the  son  to 
show  an  intention  to  effect  a  ''gift";  by  the  representatives  of  the 
estate  to  show  an  intention  to  constitute  the  son  an  attorney  in  fact 
only. 

GIFTS:     Intention — Series   of   Written   Instruments — ^Belative   Im- 

3  portance— Construction.    In  the  consideration  of  a  series  of  written 
instruments,  all  consistent  with  either  one  of  two  conflicting  theories 
or  contentions,  the  court  was  not  justified  in  instructing  the  jury* 
that  a  particular  one  controlled  the  others. 


584  Thompson  v.  Thompson.  [171  Iowa 

PBINdPLE  APPLIED:  (See  No.  2.)  Held,  the  entire  Beriea 
of  writings^  including  the  oral  testunony,  presented  the  pivotal 
question  of  intention  and  that  the  general  power  of  attorney  was 
not  per  se  the  controlling  instrument. 

TBIAL:      Instmctions — Snhmitting    Nondlsputed    QnestioiiB — ^Brror. 

4  Nondisputed  questions  should  not  be  submitted  to  the  jury.  Such 
submission  held  error. 

TRIAL:    InfltructloxuH-Leadlng  Jury  away  ftom  Ultimate  Question^ 

5  Error.  The  task  set  for  the  jury  should  be  to  pass  directly  and 
exclusively  on  the  pivotal  questions  at  issue.  An  instruction  which 
carries  the  jury  away  from  such  pivotal  question  and  assigns  to  it 
the  task  of  solving  some  other  question  as  ''the  real  test,"  can  have 
no  other  effect  than  to  lead  the  minds  of  the  jury  away  from  the 
pivotal  question,  with  consequent  confusion. 

PBINCIPLE  APPLIED:  The  question  at  issue  was  (a)  whether 
a  father  had,  by  a  series  of  instruments,  transactions  and  state- 
.  ments,  delivered  certain  notes  to  his  son  as  a  gift,  or  (b)  had  only 
intended  to  appoint  his  son  as  his  attorney  in  fact.  The  inieniicln 
of  the  father  was  the  pivotal  question.  Instead  of  instructing 
the  jury  to  determine  this  question  of  intention,  the  court  in- 
structed in  substance: 

"The  real  test  is,  if  said  notes  were  paid  off  before  the  death 
of  the  father,  would  the  father  have  been  entitled  to  the  money 
so  paid  as  his  own."  This  thought  was  repeated  in  other  forms 
in  the  same  instruction.    Held,  error. 

Appeal  frcm   Wapello  Districi  Court, — ^Hon.  Francis  M. 

Hunter,  Judge. 

Saturday,  June  19,  1915. 

Behearing  Denied  Saturday,  October  2,  1915. 

» 

Action  at  law  by  the  administratrix  of  the  estate  of  Ed- 
ward C.  Thompson  against  the  defendant  to  recover  for  the 
alleged  conversion  of  certain  five  notes,  the  property  of  the 
decedent  Defendant  admitted  the  possession  of  the  notes 
and  appropriation  thereof  to  his  own  use,  but  denied  the 
conversion  and  set  up  a  written  endorsement  and  assignment 
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of  each  of  the  same  by  the  decedent  to  himself.    There  was  a 
verdict  for  the  plaintiff.    The  defendant  appeals. — Reversed, 

OUmore  &  Moon,  for  appellant. 

John  W.  Lewis  and  Tisdale  dk  Heiruiel,  for  appellee. 

Evans,  J. — ^This  case  has  one  unique  feature.  The  de- 
fendant filed  a  motion  for  a  new  trial,  based  in  part  upon 
newly  discovered  evidence.  The  newly  discovered  evidence 
was  that  of  the  plaintiff  herself.  Defendant's  motion  for  a 
new  trial  was  supported  by  the  affidavit  of  the  plaintiff, 
wherein  the  facts  involved  in  the  controversy  were  set  forth 
as  the  plaintiff  claimed  them  to  be.  Such  facts  supported  the 
contentions  of  the  defendant  upon  the  merits  of  the  case.  This 
motion  was  resisted  by  plaintiff's  counsel  on  the  ground  of 
want  of  diligence  and  other  grounds.  The  plaintiff.  Prudence 
B.  Thompson,  is  the  widow  of  the  decedent  and  the  mother 
of  IShe  defendant.  The  defendant  is  the  son  of  decedent. 
Other  heirs  of  the  decedent  are  a  daughter  and  certain  chil- 
dren of  a  deceased  son.  Originally,  Watson  Enyart  was  ap- 
pointed administrator  of  the  estate.  He  instituted  this  suit. 
Shortly  before  the  trial,  however,  he  resigned,  and  Prudence 
B.  Thompson  was  appointed  in  his  stead.  The  case  proceeded 
in  her  name  in  charge  of  the  same  counsel.  She  did  not  tes- 
tify upon  the  trial  nor  personally  appear  therein.  There  was 
an  oral  understanding  between  the  opposing  counsel  that, 
because  of  her  weak  condition,  she  would  not  be  called  by 
either  party.  This  accounts  in  part  for  the  somewhat  anomal- 
ous situation  here  presented.  The  real  parties  interested  in 
the  prosecution,  other  than  the  plaintiff  and  defendant,  are, 
of  course,  the  other  heirs.  This  feature  of  the  case  is  referred 
to  here  because  it  explains  some  apparent  inconsistencies  of 
the  parties  at  various  points  in  the  case. 

Because  of  our  conclusions  upon  other  features  of  the 
case,  we  do  not  undertake  to  pass  upon  the  sufficiency  of  the 
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showing  of  newly  discovered  evidence  as  a  ground  for  a  new 

trial. 

Edward  C.  Thompson  died  November  12,  1909.    S<8ne- 

1  Gifts  •  how  ^°^®  prior  to  his  death,  he  was  possessed  of 
dfnSe^iiten.'  Certain  personal  properly,  consisting  of  cer- 
^^°-  tain  notes  and  money  in  bank,  which  is  set 

forth  in  the  plaintiff's  abstract  as  follows: 

One  by  Abbie  G.  and  Eugene  Bertrock $   600.00 

Jennie  McShane 1,500.00 

J.  J.  Beall 2,500.00 

A.  I.  and  Endora  Marston 1,500.00 

Lottie  H.  Allen 750.00 

P.  M.  and  J.  S.  Reno 300.00 

Note,  maker  unknown 100.00 

Money  in  bank 460.00 


$7,700.00 
The  controversy  between  the  parties  arises  over  the  own- 
ership of  the  first  five  notes  enumerated  above.  The  defendant 
makes  no  claim  to  the  last  three  items.  Each  of  the  five  notes 
in  question  was  secured  by  a  mortgage  on  real  estate.  The 
decedent  had  been  ill  for  some  time  prior  to  his  death.  On 
the  first  or  second  day  of  January,  1909,  he  called  in  two 
friends  to  witness  a  proposed  transaction  on  his  part  and  to 
aid  him  therein.  These  were  Allen  and  McDowell.  At  that 
time,  he  executed  the  following  paper,  which  is  known  in  the 
record  as  El^hibit  A : 

"Agency,  Iowa,  Jan.  1st,  1909. 
''This  is  to  certify  tHat  I  have  this  day  transferred  to 
A.  P.  Thompson,  my  son,  all  my  notes  and  mortgages  that 
are  now  in  my  possession  and  owned  by  me.  For  to  dispose 
of  as  he  sees  fit,  and  to  transact  any  other  business  as  he  may 
see  fit  in  the  premises. 

''Signed  by  me  this  1st  day  of  Jany.,  1909. 

"E.  C.  Thompson.** 


Oct  1915]  Thompson  v.  Thompson.  587 

This  paper  was  prepared  by  Allen  and  was  sworn  to  by 
the  decedent  before  Allen  as  a  notary  public.  At  the  same 
time,  he  endorsed  the  five  notes  in  question  as  follows: 

'*Pay  to  the  order  of  A.  P.  Thompson. 

(Signed)     E.  C.  Thompson." 

The  actual  writing  of  this  endorsement  was  done  by 
Mrs.  Thompson  (the  plaintiff  herein) ,  under  the  direction  of 
the  decedent.  Allen  and  McDowell  both  testified  in  sub- 
stance that  he  stated  that  he  intended  to  give  such  notes 
to  the  defendant  (who  is  generally  referred  to  in  the  testi- 
mony as  Oussie).  The  defendant  was  not  present  at  this 
time  nor  did  he  know  anything  about  this  transaction  until 
October  21st  following.  Nothing  further  was  done  by  the 
decedent  until  such  later  date.  On  October  21st  following, 
he  sent  for  Watson  Enyart,  cashier  of  the  bank  where  he 
transacted  his  business  in  the  town  of  Agency,  who  came  to 
his  home  at  such  request.  What  actually  transpired  on  that 
day  in  the  way  of  oral  conversation  is  in  dispute.  Enyart 
testified  as  a  witness  for  the  plaintiff  as  follows: 

"He  said:  'Watson,  I  am  getting  old  and  not  able  to 
get  around  in  good  shape.  I  want  you  to  draw  me  a  paper, 
draw  up  some  article  so  my  son  Oussie  here  can  transact 
my  business  and  look  after  my  affairs',  and  he  produced  an 
article,  a  sort  of  power  of  attorney.  He  produced  a  paper 
and  said  it  had  been  drawn  up  a  year  before,  but  he  had 
never  had  occasion  to  use  it,  and  he  showed  it  to  me  and 
wanted  to  know  if  that  would  do.  I  looked  it  over  and  I  told 
him  I  was  not  enough  of  an  attorney  to  tell  whether  it  was 
exact  or  not,  but  that  I  had  a  book  of  forms  up  to  the  bank 
that  I  used  on  such  occasions  and  that  I  could  copy  one  out 
of  that  if  he  would  like.  He  said :  *  Well,  you  do  that  for  me.' 
Well,  I  told  him  I  would  have  to  go  back  to  the  bank  in  order 
to  do  that,  and  so  I  left  and  went  back  to  the  bank  and  copied 
a  power  of  attorney  on  the  typewriter  and  fetched  it  down 
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along  with  my  notary  seal  and  such  papers  that  I  have  to 
carry  in  a  big  book  that  I  have  when  I  go  out  on  a  notary  job. 
I  took  to  his  house  some  blank  assignments,  my  receipt  book 
and  my  seal.  I  also  took  some  notes  and  mortgages  that  he 
had  left  in  the  bank.  It  was  after  noon  when  I  got  down  to 
the  house  the  second  time.  ...  I  read  to  him  the 
power  of  attorney  that  I  had  drawn  up  and  he  said  that  that 
was  all  right  and  he  signed  it  and  I  put  my  seal  on  it,  then, 
I  stated  to  him  that  in  order  that  Gussie  Thompson  might 
be  able  to'  release  these  mortgages  without  any  trouble  it 
would  not  be  a  bad  idea  to  have  these  assignments,  and  the 
assignments  were  made  out  after  we  got  through,  and  the 
old  gentleman  told  me  to  take  the  notes  back  to  the  bank  as 
I  knew  these  people  and  they  were  in  the  habit  of  paying 
the  interest  there  and  I  gathered  up  the  notes,  and  Gussie 
Thompson  asked  me  about  the  assignments,  what  he  was 
to  do  with  them,  and  I  told  him  it  would  be  better  for  him 
to  take  them  to  the  court  house  and  have  them  recorded, 
and  I  left  the  power  of  attorney  and  the  assignments  with 
him.  I  took  the  notes  and  mortgages  back  to  the  bajik.  The 
defendant  said  nothing  to  me  about  what  I  should  or  should 
not  do  with  the  notes  and  mortgages.  Exhibit  A  is  the  paper 
the  old  man  showed  me  when  I  went  down  there  in  the  fore- 
noon, the  paper  which  he  had  had  drawn  up  a  year  before 
and  had  never  used,  and  asked  if  it  would  do.  .  .  . 
After  signing  the  power  of  attorney,  Edward  C.  Thompson 
directed  one  of  his  granddaughters  to  sign  these  papers,  these 
assignments.  Then  he  acknowledged  them  as  his  signatures. 
I  am  not  able  to  say  which  one  of  his  granddaughters  it  was. 
The  notes  and  mortgages  remained  at  the  bank  from  that 
time  until  after  the  old  gentleman's  death.  .  .  .  There 
were  five  assignments  in  all.  I  think  I  filled  them  out  in 
the  bank,  all  except  acknowledgments.  I  suggested  these 
assignments.  I  left  the  power  of  attorney.  Exhibit  B,  and 
these  assignments,  on  the  table  there  where  we  were  doing 
the  writing,  in  E.  G.   Thompson's  house  in  Agency.     The 
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defendant  was  present  there  when  I  left  them.  Exhibit  B 
was  the  first  paper  signed,  and  the  assignments  were  signed 
immediately  following.  I  did  not  see  defendant  or  anyone 
else  than  myself  from  the  day  I  took  these  notes  and  mort- 
gages back  to  the  bank  until  after  the  old  man's  death,  have 
anything  to  do  with  them." 

The  paper  then  signed  by  the  decedent  is  known  in  this 
record  as  Exhibit  B,  and  is  as  follows : 

''Agency,  Iowa. 

"Know  all  men  by  these  presents,  that  I,  E.  C.  Thomp- 
son, of  Agency,  Iowa,  Wapello  county,  have  made,  consti- 
tuted and  appointed  and  by  these  presents  do  make,  consti- 
tute and  appoint  my  son,  A.  P.  Thompson,  my  true  and  law- 
ful agent  for  the  purpose  of  transacting  my  business,  as, 
paying  out,  and  collecting  in,  moneys,  signing  checks,  releas- 
ing mortgages,  and  loaning  of  my  money,  giving  and  granting 
unto  my  said  agent  full  power  and  authority  to  do  and  per- 
form all  and  every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  premises  as  fully  to  all 
intents  and  purposes,  as  I  might  or  could  do  if  personally 
present. 

'*In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  21st  day  of  October,  1909. 

''(Signed)     E.  C.  Thompson." 

Formal  written  assignments  of  the  mortgages  also  were 
executed,  and  all  papers  that  day  signed  were  similarly 
acknowledged  before  Enyart  as  a  notary  public.  In  addition 
to  the  foregoing,  it  was  admitted  by  Enyart  on  cross-examina- 
tion that  he  executed  to  the  defendant  a  separate  written  re- 
ceipt for  each  of  the  five  notes  now  in  controversy  and  that 
this  was  done  then  and  there  in  the  presence  of  the  decedent. 
He  also  testified  on  cross-examination : 

"I  would  not  say  that  I  did  receive  these  notes  from  the 
defendant  on  October  2l8t     They  were  lying  on  the  table 
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there,  I  coul<}  not  say  I  received  them  from  the  hands  of  either 
man,  they  were  lying  on  the  table  and  Mr.  (Edward  C.) 
Thompson  told  me  I  had  better  take  them  back  to  the  bank, 
and  he  turned  to  his  son  and  said,  'You  better  have  him  take 
them  back  to  the  bank.'  After  he  spoke  to  me,  the  old  man 
said  to  his  boy,  'You  had  better  let  him  take  them  back  to 
the  bank,'  that  in  substance.  Gussie  (the  defendant)  did  let 
me  take  them  back  to  the  bank,  and  I  gave  him  these  receipts 
at  the  time.  .  .  .  When  I  drew  this  power  of  attorney 
(Exhibit  B),  I  was  of  the  opinion  that  that  in  itself  was  not 
sufficient  to  enable  the  defendant,  as  the  old  man's  agent,  to 
release  mortgages.  I  did  not  know  much  about  the  law  on 
the  subject,  but  I  was  going  a  good  deal  by  what  I  had  to  do 
when  I  wanted  to  release  a  mortgage.  I  never  acted  under  a 
power  of  attorney,  and  am  not  familiar  with  its  use  in  general. 
There  was  no  way  to  release  these  mortgages  is  the  reascm  I 
told  him  so  that  he  would  not  have  any  trouble  in  releasing 
these  mortgages.  I  explained  to  Mr.  (Edward  C.)  Thomp- 
son  that  if  he  made  the  assignments  to  Oussie  and  had  them 
recorded  that  Gussie  could  go  there  in  person  and  release 
these  mortgages." 

On  re-direct  examination  he  testified  as  follows: 

*'The  defendant  did  not  say  anything  to  me  that  day 
in  the  way  of  ordering  or  instructing  me  about  what  I  should 
do  with  the  notes  and  mortgages.  When  I  started  out  I  left 
the  power  of  attorney  and  assignments  there  and  Gussie 
turned  to  me  and  said,  'What  shall  I  do  with  these f  I  told 
him  I  thought  it  would  be  better  to  record  them." 

On  the  other  hand,  there  was  testimony  on  behalf  of 
defendant  of  other  witnesses  who  were  present  on  October 
21st  to  the  effect  that  the  decedent  said  he  wanted  to  give 
the  notes  in  question  to  his  son  Gussie,  and  that,  as  he  read 
the  paper  Exhibit  B,  when  presented  to  him  by  Enyart,  he 
said  it  was  not  "strong  enough."    There  is  no  claim  that  the 
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decedent  ever  attempted  to  exercise  any  dominion  over  the 
property  after  that  date;  nor,  on  the  other  hand,  was  there 
any  affirmative  act  done  in  relation  thereto  by  the  defendant 
after  October  2l8t  and  before  the  death  of  his  father.  The 
oral  evidence  on  behalf  of  the  defendant  was  sufficient  to 
sustain  a  finding  that  the  transaction  of  October  21st  was 
intended  by  the  decedent  to  consummate  a  gift  of  the  five 
notes  in  question  to  his  son.  On  the  other  hand,  the  oral 
evidence  of  Enyart  on  behalf  of  the  plaintiff  was  sufficient 
to  sustain  a  finding  that  such  transaction  was  intended  to 
clothe  the  defendant  only  with  the  power  of  an  attorney  in 
fact,  and  for  the  purpose  of  enabling  him  to  transact  the 
business  of  the  decedent.  The  ultimate  merits  of  the  case 
rest  upon  the  question  of  whether  or  not  the  decedent  intended 
a  gift  to  his  son. 

The  theory  of  the  plaintiff  appellee  was  and  is  that  the 
paper  Exhibit  B  was  the  '^controlling"  paper  of  the  case, 
and  that  it  cannot  be  contradicted  either  by  the  oral  evidence 

or  by  the  instruments;  that  the  other  instru- 
**paroi  evi-         ments  must  be  construed  so  as  to  support  it, 

dence"  rule:  ''^  ^ 

non-appiica-       and  all  Oral  evidence  inconsistent  therewith 

tion  of  rule : 

iStcStion  of'      °^^*  ^  rejected ;  that  Exhibit  A  should  be 
paptiefl.  rejected  because  it  never  w<ent  into  effect  and 

because  it  was  superseded  by  the  subsequent  instrument. 
Exhibit  B.  In  a  general  way,  this  theory  was  adopted  in  the 
instructions.  The  theory  thus  put  forward  is  somewhat  mis- 
leading. It  may  be  assumed  that  Exhibit  B 
^'  tion?Berf«f°of  uiay  uot  be  contradicted  by  oral  evidence. 
Btrumentfl :         The  Same  rule  applies,  however,  to  the  other 

relatiye  Im-  ,  .  •  , 

portance:  written   instruments.     The   mere   fact  that 

conatructloxi. 

Exhibit  B  was  executed  subsequently  to 
Exhibit  A  is  not  of  itself  sufficient  to  render  Exhibit  A  nuga- 
tory. Otherwise,  Exhibit  B  might  itself  be  deemed  nugatory 
because  of  the  subsequent  execution  of  the  written  assign- 
ments of  the  notes  and  mortgages.  These  were  absolutely 
unconditional  in  form.    The  oral  evidence  of  gift  was  admit- 
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tedly  not  inconsistent  with  any  written  instrament  introduced 
in  evidence,  unless  it  be  Exhibit  B.  Clearly  it  was  not  incon- 
sistent with  Exhibit  A,  nor  with  the  endorsements  on  the 
backs  of  the  notes,  nor  with  the  written  assignments  of  the 
notes  and  mortgages,  nor  with  the  receipts  executed  by  Enyart 
to  the  defendant.  Was  it  necessarily  inconsistent  with  the 
power  of  attorney,  Exhibit  Bt  We  think  not,  and  for  two 
reasons: 

(1)  The  power  of  attorney  was  general  in  its  terms  and 
was  capable  of  application  to  the  other  notes  of  the  decedent 
and  to  the  money  in  the  bank.  It  did  not  purport  to  apply 
to  the  specific  notes  in  this  controversy. 

(2)  Assuming  that  the  decedent  really  intended  to  make 
a  gift  of  the  notes  in  question,  we  see  no  insuperable  reason 
why  it  might  not  be  shown  by  oral  evidence  that  a  formal 
power  of  attorney  was  executed  as  a  means  of  effectuating 
the  gift.  It  would  be  an  awkward  means,  it  is  true,  but  if  it 
were  shown  that  it  was  actually  adopted  for  that  purpose, 
we  see  no  reason  why  it  should  not  be  deemed  effective  to  that 
end.  It  was  so  held  expressly  in  Murphy  v.  Bordwdl  (Minn.) i 
85  N.  W.  915.  We  are  of  the  opinion,  therefore,  that  none  of 
the  written  instruments  appearing  in  this  record  were  neces- 
sarily inconsistent  with  the  alleged  intent  on  the  part  of  the 
decedent  to  make  a  gift  of  these  certain  notes  to  his  son ;  and 
this  is  so  whether  these  instruments  be  considered  separately 
or  as  parts  of  one  transaction. 

On  the  other  hand,  there  is  no  statement  in  any  of  such 
written  instruments  whereby  the  decedent  purported  to  make 
a  gift  of  these  notes  as  distinguished  from  a  mere  transfer 
thereof.  It  follows  that  it  was  competent  for  the  plaintiff  to 
show  by  oral  evidence  that  the  several  instruments  were 
intended  to  constitute  one  instrument  and  were  in  effect  one 
transaction  and  that  the  real  purpose  thereof  was  to  clothe  the 
defendant  with  full  power  as  an  attorney  in  fact.  The  ulti- 
mate question  between  the  parties  is:  Did  the  defendant 
receive  these  notes  as  a  donee  or  as  an  attorney  in  factt    This 
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question  is  not  conclusively  answered  by  any  written  instru- 
ment. While  it  is  true  that  the  written  assignments  and 
endorsements  on  the  back  of  the  notes  would  present  a  good 
defense  to  a  mere  claim  of  conversion  of  the  notes,  it  does  not 
follow,  in  the  absence  of  an  intended  gift,  that  the  defendant 
could  not  be  held  to  some  other  form  of  liability  by  appro- 
priate pleading  which  would  take  account  of  the  unpaid  con- 
sideration, if  any. 

In  here  stating  the  ultimate  issue  between  the  parties, 
we  are  following  the  arguments  of  counsel  on  this  appeal. 
They  agree  that  the  vital  issue  is  as  here  stated.  The  case 
thus  argued  and  the  case  made  by  the  evidence  is  not  the  case 
made  by  the  pleadings.  The  petition  declared  a  conversion 
of  the  notes.  The  answer  denied  the  conversion  and  set  up 
the  written  assignments.  There  was  no  afSrmative  allegation 
in  the  answer  of  an  intended  gift.  As  already  indicated,  the 
written  assignments  standing  alone  presented  a  sufiScient  de- 
fense  to  the  claim  of  conversion.  No  reply  thereto  was  filed 
by  plaintiff.  But  the  real  controversy  that  developed  at  the 
trial  was  whether  there  was  an  intended  gift.  This  was  the 
main  issue  submitted  to  the  jury  and  this  is  the  question 
argued  here.  We  therefore  treat  the  issues  as  they  have  been 
argued  before  us,  rather  than  as  they  were  pleaded  in  the 
court  below.  This  is  manifestly  to  the  interest  of  both  parties, 
in  that  it  enables  us  to  deal  with  the  ultimate  merits  of  the 
case  as  disclosed  by  the  evidence.  The  foregoing  analysis  of 
the  issues  and  the  evidence  will  enable  us  to  deal  more  in 
detail  with  the  alleged  errors  assigned. 

I.  The  appellant  complains  of  instruction  21.  By  this 
instruction,  the  trial  court  submitted  to  the  jury  the  question 
of  whether  there  had  been  any  delivery  of  the  notes  and 

mortgages  in  controversy  on  October  21st. 
Btnictiops:         The  instruction  is  assailed  as  to  the  manner 

submlttiDK 

njndisputed       in  which  the   question  was  submitted,  and 

error.  ^g^  qjj  f^ie  ground  that  the  question  should 

not  have  been  submitted  at  all.    The  argument  is  that  delivery 

Vol.  171  Ia.— 38 
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was  shown  by  the  nndispated  testimony  of  both  sides.  We 
haire  already  recited  the  facte  pertaining  to  the  delivery  in 
our  foregoing  statement.  It  appears  therefrom  that  Enyart 
carried  the  notes  and  mortgages  with  him  to  the  bank,  having 
first  signed  a  receipt  for  each  one  to  the  defendant  personally. 
This  was  done  in  the  presence  of  the  decedent.  The  written 
assignments  and  the  other  instraments  were  taken  by  the 
defendant  personally.  According  to  Enyart,  the  decedent 
said  to  his  son,  ''You  better  have  him  (Enyart)  take  them 
back  to  the  bank. "  Taking  the  facts  as  stated  by  Enyart  and 
not  disputed  by  anyone,  they  leave  no  disputed  question  of 
delivery  to  be  settled  by  the  jury.  Under  these  undisputed 
facts,  there  was  a  legal  delivery  of  the  notes  to  the  defendant 
on  October  21st  and  the  juiy  should  have  been  so  instructed. 
Tucker  v.  Tucker,  138  Iowa  344 ;  Stokes  v.  Sprague,  110  Iowa 
89 ;  Irwin  v.  Deming,  142  Iowa  299 ;  PouUain  v.  PouUain,  79 
Ga.ll. 

True,  such  delivery  did  not  of  itself  prove  the  gift.  But 
if  the  intent  to  make  the  gift  was  proved,  then  such  delivery 
effectuated  the  gift.  On  the  other  hand,  if  only  an  agency 
was  intended,  then  the  delivery  was  in  pursuance  of  the 
agency.  In  other  words,  whatever  transaction  was  intended 
on  that  day  was  effectuated  by  adequate  delivery. 

II.  Appellant  complains  of  instruction  6.  Such  instruc- 
tion contained  the  following  statement : 

^    _        .  *'.     .     .     The  plaintiff  claims  that  said 

6 .  Tbial  :  in- 

Btructions :        Edward  C.  Thompson  retained  to  himself  and 

leading  Jury  ^ 

timYte  qocs-"^'   *^  ^^^  ^°^®  ^^  ^^^  death  was  the  actual  and 
tion :  error :       ^^^j  owner  of  Said  notes  and  mortgages:    Now 

the  real  test  is,  if  said  notes,  or  any  part  of  them,  were  paid 
off  after  October  21st,  1909,  and  before  the  death  of  Edward 
C.  Thompson,  would  Edward  C.  Thompson  have  been  entitled 
to  the  money  so  paid  on  the  notes,  to  keep,  use,  spend  or 
otherwise  dispose  of  as  he  might  elect,  without  the  knowl- 
edge or  permission  of  any  other  person,  just  as  men  usually 
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keep,  control  and  spend  their  own  money!  If  you  find 
Edward  C.  Thompson  would  have  been  so  entitled  to  the 
proceeds  of  said  notes,  if  they  or  any  part  of  them  had  been 
paid  during  that  period  of  time,  no  matter  whether  paid  to 
him  personally  or  to  any  other  person^  then  he  was  the  actual 
and  real  owner  of  the  said  noten  and  mortgages  at  the  time  of 
his  death,  even  though  the  endorsements  had  been  made  on 
the  notes  and  the  mortgages  had  been  transferred,  and  even 
if  the  notes  and  mortgages  may  have  been,  at  the  time  of  such 
supposed  payment,  in  the  possession  of  some  other  person  or 
persons.  * ' 

We  think  it  must  be  said  that  the  effect  of  this  instruction 
was  to  lead  the  jury  away  from  the  pivotal  question.  Of 
course,  if  the  decedent  did  not  make  a  gift  of  the  notes  to  his 
son,  then  he  necessarily  remained  the  owner  thereof  until  his 
death.  The  jury  could  not  say  whether  he  was  or  was  not 
the  owner  without  first  determining  the  question  of  whether 
he  had  made  a  gift  to  the  son.  This  w<is  the  test.  The  other 
followed  as  a  necessary  result. 

III.  We  think,  also,  that  the  exception  to  instruction 
No.  10  must  be  sustained.  This  instruction  treated  the  pro- 
visions of  Exhibit  B  as  being  controlling  and  decisive  if  it 
was  intended  to  include  the  notes  and  mortgages  now  in  con- 
troven^;  that  is  to  say,  if  all  the  instruments  should  be 
regarded  as  one  transaction.  This  ignored  the  question  of 
whether  a  gift  was  actually  intended  and  whether  the  written 
instruments,  including  Exhibit  B,  were  made  with  the  intent 
to  effectuate  the  gift  It  treated  Exhibit  B  as  being  neces- 
sarily contradictory  in  its  terms  to  the  claim  of  gift,  and  to 
be  decisive  against  such  claim  in  the  event  that  only  one 
transaction  was  intended.  As  already  indicated,  we  find  that 
there  is  nothing  in  the  terms  of  Exhibit  B  which  would  neces- 
sarily forbid  the  fact  of  gift  to  be  found. 

What  we  have  already  said  is  quite  decisive  of  all  the 
questions  argued  before  us  in  the  very  extensive  briefs  of 
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counsel.  The  one  controlling  question  of  fact  in  the  case  is: 
Was  or  was  not  a  gift  intended  by  the  decedent?  That  ques- 
tion being  answered,  all  else  follows.  If  a  gift  was  intended, 
there  was  sufficient  delivery  to  effectuate  it.  If  a  gift  was  not 
intended,  there  was  no  gift.  Whatever  the  intent,  the  delivery 
effectuated  it. 

For  the  reasons  indicated,  a  new  trial  must  be  awarded, 
and  the  judgment  below  is  therefore — Reversed. 

Debmer,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


John  Wright,  Complainant;  v.  District  Court  et  al., 

Respondents. 

XNTOZIGATIKO  LIQXJOBS:    Constractioiis  against  EvaaloiuB— Dnty 

1  of  Court.  The  statute  (Sec.  2431,  Code,  1897),  directing  such  con- 
struction of  the  Intoxicating  Liquor  Act  as  wiU  prevent  evasions 
of  the  act,  neither  authorizes  nor  permits  arbitrary  action  against 
the  accused,  but  it  does  emphasize  the  duty  of  the  court  to  scru- 
tinize the  record  to  prevent  evasions.  Evidence  reviewed,  and 
held  to  support  a  conviction  for  contempt. 

IKTOZIOATIKa  LIQXJOB8:    Violation  of  Stotnte— Bvldenc^— Oerti- 

2  fled  Oopy  of  Federal  Tax  Receipt  Holders.  The  certified  copy, 
provided  for  in  Sec.  2427-a,  Sup.  Code,  1913,  of  the  names  of  those 
who  have  paid  the  Federal  tax  on  the  sale  of  intoxicating  liquors 
is  prima-facie  evidence  that  such  persons  are  selling  and  keeping 
for  sale  intoxicating  liquors  in  violation  of  law. 

Certiorari  from  Polk  District  Cowrt. — Hon.  W.  H.  McHejiry, 

Judge. 

Monday,  June  21,  1915. 

Rehearing  Denied  Saturday,  October  2,  1915. 

The  opinion  sufficiently  states  the  case. — Annulled, 

M.  8.  Odle,  for  complainant. 

Dimshee  &  Haines,  for  respondents. 
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Weaver,  J. — On  May  20, 1914,  in  an  action  then  pending 
in  the  district  court  of  Polk  county,  the  defendant,  0.  H. 
Meyer,  was  perpetually  enjoined  from  illegal  tra£5c  in  intox- 
icating liquors  at  his  place  of  business  in  Des  Moines  and 
elsewhere  in  that  judicial  district.  Thereafter,  on  September 
5,  1914,  information  was  filed  charging  him  with  a  violation 
of  the  injunction.  Appearing  to  the  proceeding,  Meyer  admit- 
ted having  been  enjoined  as  alleged,  but  denied  that  he  was 
or  had  been  in  contempt  of  the  writ.  Upon  the  trial,  the 
prosecution  introduced  as  a  witness  one  Tuttle,  who  testified 
that  he  and  one  Wilson,  on  September  2, 1914,  visited  defend- 
ant's place  of  business,  where  they  bought  two  bottles  of  beer 
and  sandwiches ;  that  they  there  drank  the  contents  of  one  of 
the  bottles  and  carried  the  other  away  with  them.  Wilson  also 
testified,  corroborating  the  story  told  by  Tuttle.  One  Hulburt 
swore  that  at  or  about  the  same  time,  he  purchased  two  bot- 
tles of  beer  at  defendant's  place.  These  witnesses  saw  beer 
bottles  being  brought  out  of  the  booths  where  others  were 
apparently  drinking.  On  the  part  of  the  defense,  the  head 
waiter  at  defendant's  place  of  business  testified  that  he  did 
not  remember  the  occurrences  sworn  to  by  Tuttle,  Wilson  and 
Hulburt,  and  that  no  beer  was  sold  there  that  he  knew  of.  He 
said,  however,  that  people  often  brought  beer  there  at  night 
and  drank  it  with  the  lunch  which  was  there  served  them. 
At  the  request  of  suQh  persons,  the  waiters  would  place  the 
beer  in  the  defendant's  ice  chest  to  cool  and  when,  during 
the  lunch,  such  customers  would  call  for  their  beer,  waiters 
would  get  it  and  bring  glasses  for  their  use.  This  would  occur 
frequently — every  night.  Other  waiters  testified  to  the  same 
general  eflfect.  Two  policemen  testified  to  their  familiarity 
with  the  place,  one  of  them  saying  he  put  in  most  of  his  time 
there.  Both  saw  beer  drinking  there  and  both  took  the  word 
of  Meyer  that  he  was  selling  nothing.  One  of  them  even 
heard  Meyer  refuse  to  sell  a  man  whisky  in  his  presence,  and 
heard  applicants  for  beer  informed  that  there  was  "nothing 
doing."  Meyer,  testifying  in  his  own  behalf,  says  he  keeps 
a  restaurant  and  he  does  not  remember  seeing  these  three 
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witnesses  come  in  there.  Never  saw  them  before.  Never 
heard  any  talk  about  beer  with  them.  No  liquor  sold  in  that 
place  to  his  knowledge.  Being  asked  by  his  own  counsel 
whether  he  paid  a  revenue  liquor  tax  or  had  a  liquor  revenue 
stamp,  he  testified  very  positively  that  he  never  "bought  any 
license  to  sell  beer  there".  **I  hold  no  stamp.''  **I  know 
nothing  about  that."  On  having  the  question  repeated  and 
the  meaning  of  the  interrogatory  explained  to  him,  he  repeated 
very  positively  that  he  never  bought  a  federal  stamp  for  the 
sale  of  liquor  there.  On  cross-examination,  he  again  said, 
"I  have  not  paid  the  internal  revenue  for  selling  beer  any- 
where." His  attention  then  being  directed  to  the  fact  that 
his  name  had  been  certified  by  the  revenue  department  as  the 
holder  of  such  a  stamp,  he  said  that  when  he  was  enjoined, 
he  told  the  revenue  oflScer  that  **if  it  had  been  proven  that 
liquor  had  been  drank  there"  he  would  pay  it,  and  added, 
''I  did  pay  it  There  was  a  man  told  me  some  time  ago  I 
would  have  to  pay  it  so  I  paid  it  then."  His  final  statement 
was  to  the  effect  that  he  paid  the  revenue  tax  to  cover  past 
delinquencies,  and  not  for  protection  of  future  business.  Upon 
rebuttal,  the  certified  list  of  revenue  stamp  holders  was  intro- 
duced in  evidence,  showing  defendant  to  hold  license  or  stamp 
No.  218,  issued  July  28,  1914,  the  entry  being  followed  by 
ditto  marks  under  the  date  August  13,  1914,  which  seems  to 
have  been  a  date  entered  in  connection  with  the  filing  of  a  list 
by  the  county  attorney  in  the  auditor's  ofSce  for  the  fiscal 
year  ending  June  30, 1913.  Upon  this  showing,  the  trial  court 
held  that  a  case  for  punishment  for  contempt  had  not  been 
made  out,  and  dismissed  the  proceeding  at  plaintiff's  costs. 

In  our  judgment,  the  information  against  Meyer  has  suf- 
ficient support  in  the  evidence.    Courts  are,  by  statute,  Code 
Sec.  2431,  required  to  so  administer  the  law  for  the  suppres- 
sion of  the  liquor  trafSc  as  to  prevent  its  eva- 

1,  Intoxicating        ,  —   .  . 

LiQDOM :  con-    gion.    This  does  not  require  or  authorize  the 

SSfgf^dStJ'of    ^^^'^  ^  ^^^^  ^®  defendant  guilty  of  con- 
court,  tempt  without  substantial  evidence  on  which 
to  base  the  finding,  but  it  does  emphasize  the  court's  duty  to 
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scratinize  the  record  and,  if  an  offense  is  fairly  established,  to 
assess  the  penalty  which  the  statute  prescribes.  In  this  case, 
the  defendant  kept  an  all  night  restaurant,  where  many  people 
congregated.  Five  or  six  waiters  were  on  duty  until  after 
midnight,  and  three  for  the  remainder  of  the  night  The  de- 
fendant was  in  the  active  management  of  the  place.  Accord- 
ing to  their  own  admissions,  much  beer  was  being  drunk  at 
their  tables  and  in  the  closed  booths.  They  were  furnishing 
the  place  to  drink,  were  cooling  and  carrying  the  beer  and 
supplying  glasses  to  the  drinkers.  All  this  ma^  have  been 
possible  and  defendant  not  be  guilty  of  illegal  selling  or  keep- 
ing for  sale;  but  it  is  equally  possible,  and  we  think  it  much 
more  in  accord  with  the  theory,  that  he  had  a  more  intimate 
and  profitable  connection  with  the  furnishing  of  these  liquors 
than  he  is  now  disposed  to  admit.  When  to  these  significant 
circumstances  we  add  the  fact  that  three  unimpeached  wit- 
nesses testify  to  actual  purchases  at  this  place  of  business, 
and  the  conduct  of  the  defendant  in  paying  the  internal  reve- 
nue tax  as  a  liquor  dealer,  the  conclusion  of  guilt  is  not  reason- 
ably avoidable.  The  denial  made  by  the  defendant  and  his 
witnesses  is  marked  by  a  hesitation  and  indefiniteness  which 
deprives  it  of  much  of  the  force  it  might  otherwise  have  had, 
and  the  explanation  of  the  payment  of  the  internal  revenue 

tax  is  not  convincing.     His  persistent  and 

^'  uoDoiwI™^     repeated  denial  of  such  payment  until  tiie 

ntez'eiddence:    questions  of  counsel  disclosed  that  his  name 

certtfled  copy  _  .«-ti.  »  iii 

of  Federal  tax    was  OH  the  certified  list  of  stamp   holders 

receipt  holders.  . 

justifies  much  hesitation  in  accepting  the  abso- 
lute veracity  of  his  other  denials.  The  statute.  Chapter  105, 
Laws  of  the  34th  General  Assembly,  makes  the  payment  of  the 
tax  primarfacie  evidence  that  the  person  paying  it  is  engaged 
in  the  sale  of  intoxicating  liquors  or  in  keepmg  them  with 
intent  to  sell.  The  payment  by  the  defendant  was  concededly 
made  after  he  had  been  enjoined,  and  but  a  short  time  prior 
to  the  alleged  sales  to  Tuttle,  Wilson  and  Hulburt  The  bur- 
den was  upon  him  to  satisfactorily  explain  this  incriminating 
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I//W*  44>^/.  ax/i  L»  f«arsr<»  in  tfMssi^jc.  irhi  .^■rio^''  «"-  ^»^*i- 
152  Iwa  :M1. 

On  th^  wtol^  nf:fjrtl,  wp  are  s&tis5^  that  defendant 
$i,fmhl  ^$h  a/ij'^'ig*:d  ftilhr  of  efict^nipt.  TLe  ruling  of  the  trial 
#y/rjrt  k  iljit^AoTH  annoJI^  and  th«  eaose  is  rezianded  for 
4ixpfmXu/n  in  hanrionj  with  this  conclusion.  Tne  eo6«a  of  this 
app^,  vjth  an  att^ra^y's  fee  of  $25.00,  wiU  be  taxed  to  the 
r^jippond^'it  M^yer- — AnnulUd. 

DeenEK,  C,  J,,  Evans  and  Pkeptox,  JJ^  conenr. 


O,  IL  HhAKz,  Appellant,  v.  Chicago,  Bock  Isl.vxd  &  Pacific 

Railway  Company,  Appellee. 

7EI4L:    loitnicttoiia— irnsiqnKKrted  Tlieorj— JregUence.    It  b  error 

1  to  fo«trur;i  on  a  theory  not  supported  by  the  evidence.  So  held 
in  nei^Hgenee  case, 

PRINCIPLE  APPLIED:  A  team  was  alleged  to  have  nm  away 
}nir.Aune  of  steam  etiraping  from  defendant's  engine  in  violation 
of  an  ordinance,  which,  however,  permitted  steam  to  escape  within 
a  certain  distance  after  a  stop.  Held  prejudicial  error  to  instruct 
on  the  theory  that  the  steam  that  frightened  the  team  escaped 
tinder  the  conditions  permitted  by  the  ordinance,  such  theory  hav- 
ing DO  sufficient  support  in  the  evidence. 

TBZAL:     Znitructioiia — Ck>]ifliet— Brror.    Conflicting  instructions,  one 

2  correct,  the  other  incorrect,  ordinarily  constitute  prejudicial  error. 
An  iuHtruction  permitting  the  jury  (1)  to  find  negligence  from  the 
mere  violation  of  an  ordinance  and  (2)  to  negative  such  negligence 
by  finding  a  certain  fact,  of  which  there  was  no  sufficient  evidence, 
is  in  prejudicial  conflict  with  other  instructions  deflning  negligence 
generally  as  the  failure  to  exercise  reasonable  care,  the  implication 
of  negligence  resulting  from  the  violation  of  a  law  not  depending 
on  the  exorcise  of  care. 

TBIAL:     Verdict— intimate  Facts  on  WUdi  Based— Affldayits  of 

S    Jurors— Incompetency.    Affidavits  of  jurors  cannot  be  received  to 

show  the  ultimate  facts  upon  which  a  verdict  was  based.    Conflicting 

instruotlous  having  been  given  on  the  subject  of  negligence,  the 
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contention  of  the  prevailing  parly  that  the  affidavit  of  jnrors  on  file 
showed  that  the  verdict  was  based  on  the  contributory  negligence  of 
the  injured  party,  and  therefore  the  conflicting  instructionB  were 
without  prejudice,  was  rejected  because  of  the  incompetency  of 
such  affidavits. 

Appeal  from  Fayette  District  Court. — Hon.  A.  N.  Hobson,  i 

Judge. 

Tuesday,  December  15,  1914. 

Rehearing  Denied  Monday,  October  4,  1915. 

Action  for  damages  for  personal  injury  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant.  From  a  ver- 
dict against  plaintiff,  he  appeals. — Reversed. 

Wade,  Butcher  d  Davis,  for  appellant. 

P.  W.  Sargent,  Robert  J.  Bannister  and  J.  JT.  Johnson, 
for  appellee. 

WriHROW,  J. — I.  Plaintiff's  cause  of  action  is  based  upon 
the  claim  that  his  team  was  frightened  by  the  negligent  opera- 
tion of  a  locomotive  and  train  of  the  defendant,  at  a  time  when 

he  was  in  the  yards  of  defendant  for  the  pur- 

^'  B^cuona':        pose  of  getting  coal  from  a  car  which  he  had 

theory?negii-     Ordered,  and  that,  by  reason  of  his  team  be- 

coming  frightened,  it  ran  away,  causing  per- 
sonal injury  to  the  plaintiff.  The  acts  of  negligence  charged 
are,  among  others,  that  the  tracks  were  within  the  city  of 
Oelwein,  and  that  there  was  an  ordinance  of  that  city  which 
required  the  bell  of  the  locomotive  to  be  rung  constantly 
while  an  engine  was  in  motion,  and  prohibiting  the  engineer 
from  allowing  the  escape  of  steam  from  the  cylinder  cocks 
while  running  within  the  city,  and  that,  in  violation  of  such 
ordinance,  the  bell  was  not  rung  and  steam  was  permitted 
to  escape,  frightening  plaintiff's  team.  Other  acts  of  negli- 
gence charged  are  not  'material  to  this  inquiry.  There  was  a 
verdict  for  the  defendant,  and  the  plaintiff  appeals. 
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II.  An  ordinance  of  the  city  of  Oelwein,  enacted  for  the 
purpose  of  controlling  the  operation  of  trains  within  the 
city,  and  providing  punishment  for  its  violation,  among  other 
things,  required  that: 

'*No  engineer,  fireman,  or  person  in  charge  of  any  loco- 
motive engine  shall  cause  or  allow  the  cylinder  cock  or  cocks 
of  said  engine  to  be  opened  so  as  to  permit  steam  to  escape 
therefrom  while  running  through  the  city;  provided,  how- 
ever, that  when  such  engine  shall  be  standing  at  any  point 
within  the  city,  then  for  three  revolutions  of  the  driving 
wheels  after  being  put  in  motion  the  said  cocks  may  be 
opened  for  the  purpose  of  allowing  condensed  steam  to 
escape." 

It  was  the  claim  of  the  defendant  on  the  trial  and  in  this 
appeal  that  the  escaping  steam,  of  which  complaint  is  made 
as  an  act  of  negligence,  occurred  only  after  a  start  of  the  loco- 
motive from  a  stop,  and  within  three  revolutions  of  the  driv- 
ing wheels. 

The  trial  court  instructed  the  jury  that  it  was  negli- 
gence **to  permit  steam  to  escape  from  the  cylinder  cocks 
while  running  through  the  city,  xinless  it  appeared  from  the 
evidence  that  the  engine  had  been  standing  at  any  point 
within  the  city,  when  it  would  be  lawful  for  the  stop  cocks  to 
be  opened  in  starting  for  three  revolutions  of  the  drive  wheels, 
and  that  the  burden  of  proof  was  upon  the  plaintiff  to  show 
that  the  escape  of  steam  was  unlawful".  We  have  with 
much  care  gone  over  the  evidence  on  this  point ;  and  while  it 
tends  to  show  that  there  were  two  or  three  stops  of  the  loco- 
motive in  the  yards  while  doing  the  train  work,  there  is,  to 
our  minds,  an  absence  of  proof  that  any  one  of  the  stops  was 
at  such  place  and  within  such  distance  of  appellant's  team 
that  in  starting,  and  within  the  permitted  number  of  revolu- 
tions of  the  drive  wheel,  the  condition  or  act  resulted  which  is 
claimed  to  have  caused  the  fright  Upon  this  question,  the 
appellee  in  its  argument  states:  ''It  is  manifest,  if  the  en- 
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gine  was  on  the  house  track,  there  is  no  showing  but  what  it 
was  within  sixty  feet  of  some  stop.  In  any  event  the  move- 
ments and  starts  and  stops  of  the  engine  were  not  so  defi- 
nitely located  that  a  court  as  a  matter  of  law  would  have  had 
the  right  to  submit  the  ordinance  with  the  proviso  eliminated.'* 
The  state  of  facts  to  which  we  have  referred,  as  well  as  the 
argument  of  counsel  for  appellee,  reach  directly  to  the  as- 
signment of  error  as  to  instruction  No.  10,  the  relevant  part 
of  which  we  have  quoted  above,  the  answer  being  that  there 
was  no  evidence  upon  which  the  quoted  part  of  the  instruction 
could  be  based. 

The  ordinance  was  pleaded  by  the  plaintiff,  and  its  viola- 
tion in  the  respect  charged  was  relied  upon  as  one  of  the  acts 
of  negligence,  it  being  averred  that  'Hhe  exact  distance  that 

said  engine  was  run  with  the  cylinder  cocks 
structionB*  opened  and  escaping  steam  cannot  be  defi- 
'  *  nitely  stated".  The  negligence  charged  was 
not  alone  in  permitting  the  steam  to  escape,  but  in  permitting 
it  at  such  time  and  under  such  circumstances  as  the  appellee 
had  not  the  right  to  do  under  the  ordinance.  No  question  is 
raised  as  to  the  correctness  of  the  instruction  of  the  trial  court 
upon  the  burden  of  proof  in  proving  the  conditions  which, 
under  the  ordinance,  amount  to  a  permission.  The  contention 
is  that,  as  there  was  no  evidence  to  support  that  issue,  it  was 
error  to  submit  it  to  the  jury.  On  the  part  of  the  appellee, 
it  is  claimed  that  in  stating  the  grounds  of  negligence  charged, 
there  was  included  that,  in  general  terms,  of  permitting  steam 
to  escape  from  the  engine  in  passing  down  the  sidetrack,  and 
that  by  so  submitting  the  question,  no  prejudice  resulted  to 
the  appellee  in  also  stating  to  the  jury  that  of  which  complaint 
is  made.  This  perhaps  would  be  true,  were  it  not  for  the  fact 
that  in  other  instructions  the  trial  court  defined  negligence 
in  general  terms,  and  in  instruction  No.  11  stated  as  follows : 

''It  was  the  duty  of  the  defendant  company  to  use  reason- 
able care  in  operating  its  train  and  engine  at  the  time  and 
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place  in  question  for  the  safety  of  persons  having  business  in 
its  yards.  If  the  defendant's  employes  exercised  such  care, 
then  the  defendant  was  not  negligent;  but  if  it  did  not  exercise 
such  care,  then  the  defendant  was  negligent/' 

Instruction  No.  13,  stating  the  converse  of  that  proposi- 
tion was : 

'^Tou  are  instructed  that  the  defendant  company  had 
the  right  to  use  its  tracks  and  yard  at  Oelwein  at  the  time 
of  the  accident  in  question  in  this  case,  and  to  occupy  the 
same  with  its  cars  and  engines  and  that  it  had  the  right  to 
move  its  train  and  engine  on  and  along  the  house  track  in  the 
said  yards  at  said  time  and  place,  and  if  you  find  from  the 
evidence  that  reasonable  care  for  the  safety  of  those  in  and 
about  the  said  tracks  was  used  in  the  operating  of  said  train 
and  engine,  then  your  verdict  must  be  for  the  defendant/' 

The  ordinance  having  been  introduced  in  evidence  and  its 
terms  made  the  basis  of  an  instruction,  in  applying  to  the  case 
instructions  Nos.  11  and  13  in  their  statement  of  the  rule  as  to 
reasonable  care,  there  was  the  omission  to  state,  as  qualifying 
them,  the  rule  as  to  negligence  which  the  law  implies  as  result- 
ing  from  violating  tlie  ordinance.  This  was  not  dependent 
upon  the  exercise  of  ordinary  care,  or  common  prudence,  but 
upon  the  observation  of  a  duty  fixed  by  the  law  of  the  city. 
Bead  together,  we  think  that  the  instructions  were  conflicting, 
arising  from  giving  instruction  No.  10  as  a  ground  of  negli- 
gence, it  being  without  support  in  the  evidence.  This  consti- 
tuted prejudicial  error.  Quinn  v.  C.  R.  L  &  P.  Ry.,  107  Iowa 
710 ;  Kerr  v.  Topping,  109  Iowa  150. 

III.  The  plaintiff  filed  in  the  lower  court,  after  verdict, 
a  motion  for  a  new  trial  and  an  amendment,  based  upon  the 
grounds  of  newly  discovered  evidence  and  errors  committed 

upon  the  trial,  supporting  which  were  the  affi- 

8.  Trial:  ver-  t       mtmt  ^ 

diet :  ultimate    davits  of  three  of  the  jurors  who  had  served 

facts  on  which  *' 

vftoof  furore:    ^^  *^®  ^^^^  ^'  *^®  ^^^'     "^^^  motion  was 
Incompetency,     overruled,  and  error  is  predicated  upon  that 

ruling.     That  part  of  the  motion  which  was  aided  by  the 
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affidavits  of  the  jurors  stated  that  they  were  filed  "to  support 
the  fact  that  the  court  failed  to  instruct  on  the  question  of 
negligence  of  leaving  the  team  stand  while  plaintiff  was  load- 
ing for  a  moment". 

The  affidavits  were  identical  in  form,  each  stating  that 
"the  general  discussion  was  advanced  (in  the  jury  room)  that 
plaintiff  must  be  guilty  of  negligence  such  as  to  preclude  his 
recovery  by  reason  of  leaving  his  team  untied  while  he  assisted 
another  man,"  and  that  on  that  theory,  they  yielded  their 
previous  opinions  and  concurred  in  a  verdict  for  the  defend- 
ant ;  that  prior  to  such,  eight  of  the  jurors  had  voted  in  favor 
of  a  verdict  for  plaintiff,  and  after  that  discussion,  they 
yielded.  Counsel  for  appellee  urges  that  these  affidavits  filed 
by  plaintiff,  which  were  not  objected  to,  affirmatively  show 
that  the  fiinding  for  the  defendant  was  because  of  plaintiff's 
contributory  negligence,  and  therefore,  under  the  instructions 
upon  the  question  of  negligence,  there  could  have  been  no 
prejudicial  error.  We  do  not  understand  from  the  record  that 
the  affidavits  were  presented  for  the  purpose  of  impeaching 
the  verdict  Such,  under  well-settled  rules,  could  not  be  done. 
Porter  v.  WJUtlock,  142  Iowa  66 ;  McMahon  v.  Iowa  Ice  Co., 
137  Iowa  368,  371 ;  Lloyd  v.  McClure,  2  G.  Gr.  139.  Nor  were 
they  offered  for  the  purpose  of  sustaining  the  verdict,  as  some- 
times may  be  done.  Clark  v.  Van  Vleck,  135  Iowa,  194,  200 ; 
Lloyd  V.  McClure,  supra.  Whatever  may  have  been  the  effect 
of  the  affidavits,  they  were  for  the  stated  purpose  of  showing 
a  failure  to  instruct  particularly  as  to  a  certain  branch  of  the 
case ;  and  even  though  they  went  to  the  extent  of  showing  the 
considerations  which  governed  some  of  the  jurors  in  reaching 
their  verdict,  we  are  not  disposed  to  accept  them  as  properly 
showing  more  than  they  were  offered  to  prove.  They  could 
not  be  held  as  offered  to  sustain  the  verdict,  for  it  was  sought 
to  be  set  aside.  If  offered  to  contradict  or  impeach  it,  say- 
ing nothing  of  their  incompetency  for  that  purpose,  they 
tended  to  show  the  ultimate  finding  upon  which  it  was  based, 
but  did  not  and  could  not  in  that  way  establish  it 
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The  error  which  we  have  noted  is  not  cured  by  this  late 
record. 

As  our  conclusion  requires  another  trial,  it  is  unnecessary 
to  further  consider  the  motion  presented  on  that  ground. — 
Reversed. 

hADD,  C.  J.y  Deemeb  and  Gatnob^  JJ.,  concur. 


B.  S.  Cbawfobd,  Administrator,  Appellee,  v.  B.  W.  McElhin- 

NEY  et  al.,  Appellants. 

NEOLIOENOE:   AntomobUe  Acdde&t — ^Evidence.  Evidence  reviewed 

1  and  held  to  support  a  finding  that  defendant  was  negligent  in 
the  handling  of  an  automobile  in  a  crowded  public  street. 

NEOLIGENOE:     AotomobUe  Accident— IK^e  as  Employee  of  Hii»- 

2  band— NegUgence  of  Wife — ^Liability  of  Husband.  A  wife  en- 
gaged in  the  transaction  of  the  business  of  the  husband  or  the 
business  of  both  of  them,  though  only  for  their  mutual  pleasure, 
is  the  agent  and  employee  of  the  husband,  with  consequent  lia- 
bility of  the  husband  for  the  negligence  of  the  wife.  So  held  in 
an  automobile  accident. 

PBINCIPLE  APPLIED:  A  husband,  two  months  before  the 
accident  in  question,  bought  an  automobile  for  the  use  and 
pleasure  of  both  himself  and  his  wife.  He  never  had  any  driver 
but  his  wife.  She  used  the  machine  on  such  trips  as  she  eared 
to  take.  He  accompanied  her  when  he  cared  to  do  so  and  often 
when  she  requested  him  to  do  so.  He  invited  guests  to  accom- 
pany them.  Evidently  he  paid  the  expense  of  the  trips.  On  the 
occasion  in  question,  he  was  present  at  the  suggestion  of  the  wife 
on  a  sight-seeing  trip  to  a  fair  and  permitted  the  wife  to  operate 
the  car.  She  ran  the  ear  over  deceased.  Held,  the  wife  was  the 
agent  and  employee  of  the  husband,  with  consequent  liability  on 
his  part  for  her  negligence. 

ICUKIOIPAL  00BP0BATI0N8:  Congested  Street  CrossingB — ^Bi^t 
3,5  to  Use-— Duty  to  Choose  New  Route— Negligence.  There  is 
no  arbitrary  right  to  use  at  any  and  all  times  and  under  any  and 
all  circumstances  all  parts  of  a  public  street.  Circumstances, 
and  ordinary  prudence  in  view  thereof,  are  an  ever-present 
limitation  on  the  right.  Circumstances  often  demand  a  stop 
and  even  a  turning  aside  and  the  choosing  of  another  route.    So 
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held  where  defendant  drove  an  automobile  across  a  congested 
street  crossing. 

NEOLIGENOS:    *  'Oommon  Entorprise' ' — ^Huaband  and  Wife.    A  hos- 
4      band  and  wife,  engaged  in  a  pleasure  trip  with  invited  guests 
and  with  an  automobile  owned  by  the  husband  and  under  hia 
control  but  driven  by  the  wife,  are  pursuing  a  ''common  enter- 
prise. ' ' 

PRINCIPLE  APPLIED:    (See  No.  2.) 

MUNIOIPAL  0OBPOBATION8:    Congested  Street  Oroesings— Bigbt 
3y  5  to  Use— Duty  to  Choose  New  Route — ^Negligence.' 

NEaUOENCE:    Whan  NegUganca  Will  Be  Imputed.    The  negligence 

6  of  the  driver  of  a  conveyance  will  be  imputed  to  one  riding  with 
the  driver  (a)  when  both  parties  are  engaged  in  a  common  en- 
terprise^ and  (b)  where  the  driver  is  engaged  in  an  enterprise 
for  the  use  and  benefit  of  the  other  party  or  in  the  employ  or 
under  the  control  and  direction  of  such  other  party,  whether 
such  other  party  exercises  his  power  of  control  or  not. 

VEBDICT:     Death  of  Child— $3,300.    Verdict  of  $3,300  for  death  of 

7  an  eight-year-old  child  of  ordinary  ability  sustained. 

Appeal  from  Wright  Disifici  Court. — Hon.  C.  G.  Leb,  Judge. 

Moi«)AY,  October  4, 1915. 

This  action  was  brought  by  the  administrator  of  the 
estate  of  Eicel  June  Crawford,  a  minor  about  eight  years  of 
age,  to  recover  damages  under  the  allegations  that  her  death 
was  caused  by  her  being  struck,  while  walking  on  a  street 
crossing  in  Clarion,  Iowa,  by  the  automobile  of  the  defendant, 
B.  W.  McElhinney,  while  it  was  being  driven  by  his  wife  by 
his  authority,  direction,  and  with  his  consent.  There  was  a 
trial  to  a  jury  which  resulted  in  a  verdict  in  favor  of  plaintiff 
and  against  both  defendants  for  $4,000.  The  verdict  was  re- 
duced by  the  trial  court  to  $3,300  and  judgment  therefor 
entered.    Defendants  appeal. — Affirmed. 

Nagle  dk  Nagle  and  BirdsaU  &  Birdsall,  for  appellants. 

Peterson,  McOratk  cfc  Archerd  and  Kelleher  <&  0  'Connor, 
for  appellee. 
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Pbeston,  J. — ^The  collision  happened  September  5,  1912, 
at  about  five  o'clock  in  the  afternoon,  while  plaintiff's  intestate 
was  proceeding  northward  across  ]Main  Street.  The  line  being 
traversed  is  marked  ''cross  walk"  between  the  First  National 
Bank  and  the  Lockwood  store,  on  the  plat  here  set  out. 


PLAT  EXHIBIT  •'A. 
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The  def^idants  in  the  automobile  came  from  the  north, 
and  the  accident  oocurred  while  the  automobile  was  turning 
the  comer  from  Lake  Street  into  Main  Street,  going  west- 
ward. Deceased  died  a  few  hours  after  being  hurt.  It  is 
alleged  that  on  said  date  a  county  fair  was  being  held  at 
Clarion,  and  in  connection  therewith  an  amusement  program, 
largely  advertised,  was  being  given,  all  of  which  brought  a 
lai^ge  assembly  of  people;  that  the  traveled  portion  of  the 
streets  was  congested  with  horses,  buggies,  and  automobiles, 
and  the  sidewalks  and  street  crossings  with  pedestrians, 
among  whom  were  a  large  number  of  children;  that,  at  the 
time  of  the  accident^  there  was  in  operation  on  Main  Street 
an  amusement  game  known  as  ''Nigger  Dip,"  which  had 
attracted  a  large  collection  of  people  in  and  about  the  street  ' 
and  the  crossing  at  the  intersection  of  Main  and  Lake  Streets 
and  along  the  line  of  the  west  side  of  Lake  Street  The 
grounds  of  negligence  alleged  are: 

''  (1)  In  failing  to  have  said  automobile  under  sufScient 
control  to  stop  the  same  before  driving  the  car  against,  upon 
and  over  said  child,  in  that  the  defendants  failed  and  neg- 
lected to  disconnect  the  engine  and  apply  the  brakes  su£5- 
ciently  to  immediately  stop  said  car ; 

''  (2)  In  failing  to  stop  said  car  before  driving  the  same 
against,  upon  and  over  said  child ; 

''  (3)  In  failing  to  see  and  observe  the  peril  of  said  child 
upon  said  crossing,  and  in  driving  the  car  against,  upon  and 
over  said  child  notwithstanding  her  obvious  position,  sur- 
rounding conditions,  and  peril  at  the  time  of  the  accident ; 

''(4)  In  failing  to  stop  said  car  after  driving  against 
and  upon  said  child  before  she  was  dragged  and  crushed  under 
the  wheels; 

''  (5)  In  failing  to  drive  and  operate  said  car  at  the  time 
and  place  of  the  accident  at  such  speed  and  under  such  control 
as  to  enable  the  driver  to  immediately  stop  the  same  in  case 
of  peril  or  danger  to  foot  passengers ; 

Vol.  171  U.»89 
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"  (6)  In  fafling  to  operate  the  machineiy  proridiiig  for 
the  immfdiat^  stopping  of  aid  ear  at  the  time  and  plaee  of 
the  accident  in  a  earefol  and  skilfol  manner; 

"  (7)  In  driving  aaid  car  at  the  time  and  plaee  of  the 
accident  at  aocb  rate  of  speed  and  in  such  a  manner  as  to 
prevent  its  being  immediatelj  stepped  at  the  control  of  the 
driver; 

"  (8)  In  driving  said  car  at  the  time  and  place  of  the 
accident  throogfa  a  crowded  street  and  over  a  crossing  «m- 
gested  with  standing  people,  near  by  an  amnaement  game  in 
operatiim,  where  only  a  small  opening  was  left  throogb  which 
it  was  possible  to  drive,  under  sach  power  and  rate  of  qpeed 
as  prevented  the  immediate  stopping  of  said  car  in  ease  of 
peril  or  danger  to  foot  passengers  therefrom ; 

^'(9)  In  attempting  to  turn  the  car  at  tiie  intersection 
of  Lake  and  Main  Streets  and  drive  over  said  crossing  at  the 
time  and  place  of  the  accident,  when,  before  taming  said  car 
at  right  angles  from  the  direction  it  was  going,  it  was  obvious 
to  see  the  conditions  existing  at,  upon  and  about  said  crossing ; 
that  an  amusement  game  known  as  'Nigger  Dip'  was  in 
operation  near  thereto  in  the  street  immediately  west  of  said 
crossing,  that  said  crossing  and  street  at  the  place  of  the  acci- 
dent was  congested  with  standing  persons  watching  said 
amusement  game,  and  with  foot  passengers  returning  frpm 
the  county  fair  passing  over  said  crossing,  that  the  congested 
and  crowded  condition  was  such  that  at  said  time  and  place 
standing  persons  and  foot  passengers,  among  whom  were 
many  children,  were  constantly  upon  said  crossing  and  all 
portions  thereof,  and  when  it  was  known  to  the  defendants 
that  there  were  other  crossings  and  streets  not  so  congested 
that  might  have  been  used  by  them  in  driving  to  their  des- 
tination." 

The  defendants  filed  their  separate  answers,  denying 
generally  all  the  allegations  in  the  petition. 

At  the  close  of  plaintiff's  evidence  and  again  at  the  close 
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of  all  the  evidence,  a  motion  was  made  to  direct  a  verdict  for 
Mrs.  McElhinney  on  the  ground  that  the  evidence  fails  to 
,    „  show  that  she  was  negligent  in  the  operation 

accwent"®evi-    ^*  ^^®  automobile,  and  because  the  evidence 
^"ce.  shows  that  the  accident  was  caused  by  the 

deceased  carelessly^  suddenly  and  negligently  turning  and 
walking  in  front  of  the  moving  car  so  that  defendant  was 
unable  to  stop  the  car  in  time  to  avoid  the  accident.  A  sim- 
ilar motion  was  made  in  behalf  of  the  defendant  B.  W. 
McElhinney,  on  the  ground  that  he  is  not  liable  for  the  torts 
of  his  wife.  The  rulings  on  these  matters,  among  others,  are 
assigned  as  error. 

We  shall  take  up  first  the  question  as  to  whether  there 
was  evidence  justifying  the  submission  of  the  case  to  the 
jury  on  the  question  of  the  negligence  of  Mrs.  McElhinney. 
Evidence  was  introduced  on  behalf  of  defendants  from  which 
the  jury  could  have  found  that,  at  the  time  of  the  accident, 
Mr&  McElhinney  was  driving  the  car  slowly,  not  more  than 
four  or  five  miles  an  hour;  that  as  she  approached  the  side- 
walk she  saw  a  boy  and  girl  standing  on  the  cross  walk  to 
the  left  of  the  car;  that  she  blew  her  horn  and  the  boy  passed 
along  the  walk  to  the  north,  but  the  deceased  remained  stand-' 
ing  on  the  walk  and  turned  towards  the  south,  probably 
attracted  by  the  amusement  on  the  south  side  of  the  street; 
that  there  was  room  for  the  car  to  pass  over  the  crossing  if 
the  girl  had  remained  where  she  was,  but  that,  just  as  the  car 
got  on  the  crossing,  she  turned  and  started  north  and  walked 
in  front  of  the  car;  that  at  that  instant  Mrs.  McElhinney 
disengaged  the  clutch  and  applied  the  brakes,  but  was  not 
able  to  stop  the  car  in  time  to  avoid  the  accident;  that  the 
little  girl  was  knocked  down  and  passed  between  the  front 
wheels  and  was  caught  by  the  left  hind  wheel,  which  was 
sliding,  and  which  pushed  her  about  two  feet  before  the  oar 
was  stopped;  that  to  disengage  the  clutch  and  apply  the 
brakes  is  all  that  can  be  done  to  stop  a  car ;  that  the  car  was 
properly  equipped  with  brakes,  which  were  in  good  condition 
at  the  time  of  the  accident. 
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Such  was  the  general  nature  of  the  evidence  introduced 
by  defendants  and,  had  the  jury  found  for  the  defendants, 
such  a  finding  would  have  had  sufficient  support.    But  there 
was  other  evidence  in  the  case,  from  which  the  jury  could 
have  found  that  the  facts  were  not  as  claimed  by  defendants. 
We  shall  not  attempt  to  set  out  the  evidence  in  detail,  but 
enough  to  show  that  there  was  a  conflict  in  the  evidence  for 
the  determination  of  the  jury.     Plaintiff's  evidence  tended 
to  show,  and  the  jury  could  have  so  found,  that  the  crossing 
on  which  deceased  was  walking  at  the  time  she  was  struck  is 
a  cement  crossing  six  feet  in  width,  and  elevated  above  the 
surface  of  the  ground,  east  of  it,  from  two  to  three  inches; 
that  the  crossing  has  a  slightly  rounding  surface ;  that  Main 
Street,  west  from  the  crossing,  has  a  fall  of  two  feet  and 
one  inch  in  a  distance  of  twenty-one  feet;  that  the  streets 
were  not  paved  and  the  street  and  dirt  were  dry;  that  the 
intersection  of  Main  and  Lake  Streets  is  in  the  central  and 
thickly  settled  portion  of  the  town.    While  there  is  a  conflict 
in  the  evidence  on  the  question,  there  is  evidence  of  several 
witnesses  that,  at  this  intersection  and  on  both  sides  of  the 
crossing,  including  the  crossing  itself,  several  people  were  con- 
gregated and  a  large  number  of  people  were  assembled  in 
that  vicinity.    One  witness  says  that  there  were  as  many  as 
a  dozen  or  fifteen  people  on  the  crossing  itself;  some  of  de- 
fendants' witnesses  testify  that  the  sidewalks  in  the  vicinity 
were  thickly  covered  with  people ;  another  witness  says,  *  *  The 
street  was  practically  full  from  Lockwood's  up  half  of  the 
way — standing  on  the  sidewalk  and  to  the  west  of  the  side- 
walk; that  street  was  full;"  there  were  many  children  among 
the  people;  witnesses  say  that  there  was  some  noise  on  the 
south  side  of  the  street,  some  confusion  there;  "hollering 
and  laughing  was  going  on  among  the  crowd."    Under  these 
circumstances,  the  car  in  question  came  from  the  north  and 
turned  west  across  the  cement  crossing,  striking  deceased 
where  she  was  on  the  cement  walk.    There  was  evidence  that 
the  car,  in  passing  over  the  cement  crossing,  was  a  little  to 
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the  north  of  the  center  of  the  street  at  the  time  it  struck 
deceased.  The  evidence  is  in  conflict  as  to  whether  deceased 
hesitated  and  stopped  before  she  was  struck.  Some  witnesses 
say  that  she  did  so,  while  others  say  ''She  did  not  stop  and 
stand  still;  she  was  coming  right  along."  Some  of  the  wit- 
nesses say  that  her  face  was  turned  a  little  to  the  west,  others 
that  she  seemed  to  be  turning  and  looking  to  the  southwest. 
Mr.  McElhinney  states  that  he  thinks  her  face  was  turned 
to  the  north,  but  says  he  does  not  remember  that  she  turned 
her  face  toward  the  car  at  any  time  before  the  accident.  Mrs. 
McElhinney  says,  **I  knew  aftd  felt  that  her  attention  was 
attracted  to  something  else  as  I  saw  her  standing  there.  She 
moved  about  two  feet  and  was  struck."  Witnesses  say  that 
deceased  did  not  notice  the  car  until  it  got  upon  her  and  then 
it  was  too  late.  Just  before  her  death,  deceased  said  she  did 
not  see  the  car  before  it  struck  her.  The  evidence  is  in  con- 
flict as  to  whether  another  car  preceded  defendants'  car  over 
this  crossing.  There  was  evidence  that  the  driver  of  the  car 
could  readily  see  deceased  on  the  crossing  for  a  distance  of 
twenty  or  twenty-flve  feet,  and  could  have  seen,  and  in  fact 
did  see,  deceased  on  the  crossing  and  knew  of  her  position; 
that  there  was  nothing  between  the  car  and  the  little  girl  to 
obstruct  the  line  of  vision  of  the  driver.  The  defendant  B. 
W.  McElhinney  testifles  that  before  she  was  struck,  the  little 
girl  hesitated  just  a  mere  second  and  took  a  couple  of  steps 
after  she  stopped,  before  the  car  hit  her;  and  that  when  she 
stopped,  she  was  south  of  the  line  of  the  car  two  or  three  feet, 
and  that  when  she  stopped,  the  car  was  east  of  her  from 
ti*-^'  twenty  to  twenty-two  feet.     Several  witnesses  say  that  de- 

ceased was  struck  and  knocked  down  by  the  front  end  of  the 
car,  but  in  such  a  way  as  not  to  be  struck  by  either  of  the  front 
wheels.  There  was  evidence  from  which  the  jury  could  have 
found  that  the  car,  from  the  time  it  struck  the  little  girl,  trav- 
if '  eled  forty  feet  or  more  from  the  point  of  collision,  though  there 
is  a  conflict  at  this  point.  Some  of  defendants'  witnesses  say 
that  when  the  car  was  finally  stopped,  the  rear  end  of  it  was 
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from  twelve  to  fourteen  feet  from  the  west  line  of  the  croas- 
ing.  The  car  was  twelve  to  thirteen  feet  long,  and  this  would 
show  that  the  car  traveled  a  distance  of  twenty-three  to 
twenty-four  feet.  Plaintiff's  witnesses  make  this  distance 
more.  Some  of  them  say  the  rear  of  the  car  was  thirty  feet 
from  the  west  line  of  the  crossing  and  this,  added  to  the  length 
of  the  car,  would  make  about  forty-three  feet  So  that  if  the 
driver  of  the  car  could  and  did  see  deceased  on  the  crossing 
when  twenty  to  twenty-five  feet  east  of  the  crossing,  the  car 
would  have  traveled  about  sixty-eight  feet  after  the  driver 
saw  and  knew,  or  should  have  known,  of  the  position  of  peril 
of  the  little  girl.  The  evidence  was  such  that  the  jury  could 
have  found  that  the  car  was  being  driven  at  an  excessive  rate 
of  speed  under  the  circumstances;  one  witness  states  that  the 
car  was  running  eight  or  ten  miles  an  hour,  another  five  miles; 
defendants'  witnesses  say  about  four  miles.  Even  if  the  rate 
of  speed  should  not  be  regarded  as  excessive,  the  jury  could 
have  found  from  the  evidence  that,  after  the  position  of  the 
little  girl  was  known  or  should  have  been  known  by  Mrs. 
McElhinney,  she  failed  to  exercise  proper  care  to  stop  or 
divert  the  course  of  the  car.  As  before  stated,  there  was  evi- 
dence that  the  car  traveled  about  forty  feet  after  the  girl  was 
knocked  down  before  it  was  stopped,  and  there  was  evidence 
that  the  rear  wheel  of  the  car  remained  in  contact  with  the 
body  of  the  child  and  pushed  her  along  in  front  of  the  wheel 
eight  or  ten  feet;  other  witnesses  say  that  she  was  pushed 
two  or  three  feet.  There  was  evidence  that,  going  at  the  rate 
of  eight  or  ten  miles  an  hour,  the  car  could  have  been  stopped 
at  this  crossing,  and,  under  the  circumstances,  within  a  dis- 
tance of  four  feet;  if  going  at  five  miles  an  hour,  it  would 
not  have  gone  more  than  two  feet,  and  at  four  miles,  even 
less;  witnesses  give  their  estimate  as  to  the  length  of  time  it 
would  take  to  release  the  clutch  and  make  an  application  of 
the  brakes,  some  of  the  witnesses  claiming  that  it  would  take 
four  or  five  seconds  to  make  an  application  of  the  brakes. 
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while  plaintiff  contends  that  it  could  be  done  instantly,  had 
the  driver  had  her  foot  on  the  brake;  and  there  is  evidence 
that  it  could  be  done  in  a  fraction  of  a  second ;  as  one  witness 
puts  it:  ''If  you  are  ready  you  can  do  it  a  good  deal  quicker 
than  five  seconds,  but  if  you  ajre  not  ready  you  can't. "  Under 
the  circumstances  here  shown,  the  driver  should  have  been 
ready.  Evidence  for  defendants  is  that  the  wheels  were 
locked  and  sliding,  but  there  is  evidence  that  an  obstruction 
in  front  of  one  of  the  wheels  would  cause  the  wheels  to  slide 
even  though  the  opposite  wheel  is  not  sliding  and  where  the 
brake  has  not  been  applied.  An  eyewitness  says  that  he  knows 
the  wheels  didn't  slide  all  the  distance,  but  that  in  his  opinion 
they  slid  four  or  five  feet.  There  is  evidence  that,  with  a  car 
running  five  miles  an  hour  and  with  such  an  application  of 
the  brakes  made  as  to  lock  the  wheels,  they  would  not  go 
three  feet  if  the  clutch  is  off;  that  such  circumstances  would 
indicate  that  the  clutch  had  not  been  disengaged  and  that 
the  engine  was  fighting  the  brake.  Plaintiff  contends  that 
though  there  is  evidence  that  the  driver  pressed  her  foot  on 
the  clutch  so  as  to  disengage  the  engine,  the  fact  that  the  car 
moved  the  distance  it  did,  at  the  rate  of  speed,  if  the  brakes 
were  on,  indicates  that  the  driver  had  not  disengaged  the 
engine.  Mrs.  McElhinney  admits  that  she  did  not  have  her 
foot  on  the  brake  just  before  deceased  was  knocked  down; 
for  she  says :  ' '  I  had  one  foot  on  the  clutch,  and  the  other 
foot  on  the  accelerator,  but  I  was  not  pressing  it."  She  says 
she  did  not  press  her  foot  on  the  brake  until,  as  she  puts  it, 
the  child  turned  in  front  of  the  car. 

Defendants'  witness  Eyler  states  that  he  was  standing  on 
the  edge  of  the  sidewalk  south  of  the  First  National  Bank; 
that  he  saw  the  car  strike  the  child  and  that  it  was  probably 
eight  or  ten  feet  from  where  he  stood  to  the  car  as  it  crossed 
over  the  crossing;  that,  as  the  car  struck  the  girl,  he  jumped 
for  the  car,  reached  its  side,  and  asked  Mrs.  McElhinney  if 
she  could  stop  the  car.    He  says:    ''I  grabbed  the  car  in  my 
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excitement  and  desperation.  I  grabbed  the  car  myself."  All 
this  occurred  after  the  child  was  struck  and  before  the  car 
stopped.  He  says  that  the  car  had  run  about  its  length  from 
the  time  it  struck  the  girl  until  he  asked  Mrs.  McElhinney  if 
she  could  stop  it.  He  says  further  that  the  child  waa  seven  or 
eight  feet  west  of  the  crossing  and  the  rear  wheel  first  caught 
her  and  that  the  wheel  dragged  her  eighteen  inches  pr  two 
feet.  Under  the  evidence,  if  the  car  had  been  stopped  within 
the  distance  in  which  the  evidence  shows  it  could  have  been 
stopped,  the  child  would  have  been  saved;  at  least  it  was  a 
question  for  the  jury.  From  these  circumstances,  it  was  for 
the  jury  to  say  whether  Mrs.  McElhinney  had  the  car  under 
proper  control.  Other  circumstances  may  properly  be  noticed 
in  this  connection.  Mrs.  McElhinney  says  that  the  child 
moved  only  a  couple  of  feet  before  she  came  in  front  of  the 
car,  and  there  is  evidence  for  plaintiff  that  when  the  child  was 
struck  she  was  north  of  the  center  of  the  car,  and  the  jury 
might  well  have  found  that,  while  the  child  was  upon  the 
crossing,  she  was  immediately  in  front  of  the  car,  or  so  near 
the  line  of  its  passage  as  to  make  her  position  one  of  peril. 
As  before  stated,  Mrs.  McElhinney  says  she  knew  and  felt  that 
the  child's  attention  was  attracted  to  something  else  while 
standing  there.  Plaintiff  contends  that  defendant  was  negli- 
gent in  even  approaching  the  crossing,  with  deceased  standing 
on  the  crossing  with  her  attention  diverted,  and  the  jury  might 
well  have  so  found.  As  stated,  there  is  a  conflict  in  the  evi- 
dence as  to  the  exact  position  of  the  little  girl  and  the  direc- 
tion in  which  she  was  looking,  and  as  to  whether  she  had 
stopped  or  was  coming  right  along. 

We  may  have  set  out  the  evidence  more  fully  than  neces- 
sary, but  we  have  not  given  all  the  details  of  the  evidence  for 
either  side.  Enough  has  been  set  out  to  show  that  there  was  a 
jury  question  as  to  the  alleged  negligence  of  Mrs.  McElhinney. 

2.  It  is  contended  for  defendant  B.  W.  McElhinney  that, 
under  the  statute.  Sec.  3156,  Code,  he  is  not  liable  for  the 
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torts  of  his  wife  except  in  cases  where  he  would  be  jointly 

liable  with  her  if  the  marriage  relation  did 

2.  Nbolioence  : 

automobile  ac-    not  exist;  and  that  the  evidence  fails  to  show 

cident:  wife  ' 

as  employee      that    the    relation   of   master   and    servant 

of  nuBDana : 

wif^PnSbiuty  existed  between  the  defendants;  and  that, 
of  busband.  therefore,  the  husband  is  not  liable  for  the 
negligence  of  his  wife,  if  she  was  negligent.  He  contends  that 
the  doctrine  of  respondeat  superior  applies  only  when  the  rela- 
tion of  master  and  servant  is  shown  to  exist  between  the 
wrongdoer  and  the  person  sought  to  be  charged  for  the  result 
of  some  negligence  or  wrong  at  the  time,  and  in  respect  to 
the  very  transaction  out  of  which  the  injury  arose.  He  claims 
that  at  the  time  in  question  he  was  merely  the  guest  of  his 
wife  and  made  the  trip  only  upon  her  invitation ;  but  we  are 
of  opinion  that,  under  the  evidence,  it  was  a  question  for  the 
jury,  if,  indeed,  the  evidence  is  not  undisputed  that  Mrs.  Mc- 
Elhinney was  the  servant  and  agent  of  her  husband,  and 
that  they  were  engaged  in  a  common  enterprise.  Mr.  Mc- 
Elhinney owned  the  car  and  had  owned  it  since  July,  1912 ; 
he  testifies  that,  since  he  became  the  owner  of  the  car,  he  has 
had  no  other  driver  than  his  wife.  On  cross-examination,  he 
says  that  this  trip  was  '^  purely  a  pleasure  trip  for  me  and 
her;  she  could  go  on  such  trips  as  she  wanted  to  make,  when 
I  was  not  along,  and  whenever  I  wanted  to  go  or  she  wanted 
me  to  go  with  her,  we  would  go  together,  and  she  would  do  the 
driving  in  both  instances.  I  went  on  this  trip  at  her  sug- 
gestion. It  was  done  upon  my  own  volition  and  upon  her 
suggestion  that  she  would  like  to  have  me  with  her.  I  looked 
at  the  Fair  myself  and  acted  kind  of  independently  after  I 
got  to  the  Pair  grounds."  Mrs.  McElhinney  says:  **Mr. 
McElhinney  never  operated  the  car.  I  have  done  all  the  driv- 
ing of  our  car."  It  appears  from  the  evidence  that  Mr. 
McElhinney  was  so  far  in  charge  of  the  trip  in  question  as 
to  personally  invite  the  guests  who  accompanied  them.  Mr. 
Palmer  testifies:  **Mr.  McElhinney  invited  me  and  my  wife 
to  ride  over  with  them."    Mr.  Palmer  and  his  wife  were  in 
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the  car  with  defendants  at  the  time  of  the  accident.  Mr. 
McElhinney  does  not  claim  that  he  did  not  bear  the  exx)ense 
of  the  trip ;  he  was  present  at  the  time  and  permitted  his  wife 
to  operate  the  car  on  this  trip.  The  mere  fact  that  he  trans- 
acted no  business  does  not  argue  that  he  was  not  engaged  with 
his  wife  on  the  trip  in  question  for  their  mutual  pleasure. 
The  case  is  not  like  Reynolds  v.  Buck,  127  Iowa  601,  Hartley 
V.  Miller,  (Mich.)  130  N.  W.  336,  where  the  son  or  relative 
of  the  owner  of  a  car  is  engaged  in  his  own  business  and 
pleasure  and  not  in  any  manner  connected  with  the  owner's 
employment  or  business,  and  without  the  knowledge  or  con- 
sent of  the  owner,  and  when  the  owner  is  not  present  (see 
also  Symington  v.  Sipes,  (Md.)  47  L.  B.  A.  (N.  S.)  662  and 
note),  or  where  the  borrower  of  a  car  is  using  it  in  his  own 
business  exclusively. 

It  is  not  contended  by  plaintiff  that  the  husband  is  re- 
sponsible for  the  negligence  of  his  wife  because  of  the  mar- 
riage relation,  but  because  of  the  nature  of  the  work  she  was 
doing,  and  because  the  trip  was  being  taken  for  their  mutual 
pleasure,  in  his  car.  It  is  not  contended  by  defendant  that 
the  wife  may  not  be  an  employee  or  agent  of  her  husband. 
It  is  doubtless  true  that  the  mere  existence  of  the  relation 
of  husband  and  wife  will  not  create  the  relation  of  master 
and  servant,  or  agent  on  the  part  of  the  wife,  so  as  to  render 
the  husband  liable  for  negligence  in  operating  his  automobile ; 
but  here  there  are  other  circumstances.  It  is  further  shown 
that  the  wife  acted  as  the  chauffeur  of  the  car  bought  by  the 
husband  for  the  use  of  both  of  them,  and  in  the  particular 
instance  it  was  being  used  for  the  mutual  pleasure  of  botii. 
In  the  instant  case,  if  defendants  were  engaged  in  a  common 
enterprise,  or  if  Mrs.  McElhinney  was  the  employee  and  agent 
of  her  husband  at  the  time  in  the  use  of  the  car  by  his 
authority,  for  some  purpose  for  which  the  car  was  bought 
and  kept  by  him,  they  would  both  be  liable  for  her  negligence 
in  such  use.  In  McNeal  v.  McKain,  (Okla.)  41  L.  R.  A. 
(N.  S.)  775,  and  note,  the  cases  are  collected  as  to  the  lia- 
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bility  of  the  owner  of  an  automobile  used  by  a  member  of 
his  family.  As  to  third  persons,  a  minor  child  may  become, 
by  particular  arrangement,  the  servant  of  the  father,  and  this 
without  agreement  for  compensation.  Parker  v.  WUson, 
(Ala.)  60  So.  150.  The  wife  may  be  the  agent  or  employee 
of  her  husband.  The  evidence  of  defendant  is  such  as  to 
show  that  at  the  time  in  question  his  wife  was  in  his  employ, 
in  the  sense  that  she  was  engaged  in  the  transaction  of  his 
business  or  the  business  of  both.  Apparently  he  bought  the 
car  for  the  pleasure  of  his  family,  which  included  both  his 
wife  and  himself.  He  had  no  other  driver.  We  think  there 
was  no  error  in  overruling  the  motion  of  defendant  B.  W. 
McElhinney  for  a  directed  verdict  on  this  ground.  As  bear- 
ing upon  this  question,  see  the  following  cases:  Ploeiz  v. 
Holt,  (Minn.)  144  N.  W.  745;  Cwrpenier  v.  Auio  Co.,  159 
Iowa  52;  Chamberlain  v.  Brown,  141  Iowa  540;  Kayser  v. 
Van  Nest,  (Minn.)  146  N.  W.  1091;  Stowe  v.  Morris,  (Ky.) 
144  S.  W.  52;  DaUy  v.  Maxwell,  (Mo.)  133  S.  W.  351; 
Smith  V.  Jordan,  (Mass.)  97  N.  E.  761;  21  Cyc.  1237;  28 
Cyc.  38 ;  2  R.  C.  L.  1198-1199. 

3.  The  next  assignment  of  error  is  that  the  court  erred 
in  refusing  to  withdraw  from  the  jury  each  of  the  assign- 
ments of  negligence  charged  in  paragraphs  1,  3  and  8  of  the 
petition,  on  the  ground  that  there  was  no  evidence  to  sustain 
such  grounds  of  negligence.  We  have  set  out  enough  of  the 
testimony  to  show  that  there  was  evidence  sufficient  to  sub- 
mit these  propositions  to  the  jury. 

4.  The  refusal  of  the  instructions  offered  by  defendant 
and  some  of  the  instructions  given  by  the  court  are  criticized. 
Instruction  number  8,  requested   by   defendant,   relates  to 

the  care  required  of  deceased  and  of  the 

*■  c^SoSTtions:    driver  of  the  car.     Instruction  number  12, 

Stree?  croiw-       given  by  the  court,  and  of  which  no  complaint 

iw?:'  dnfy  \o^    is  made,  is  a  literal  copy  of  offered  instruction 

route :  negii-      8  except  One  clause,  and  that  is  at  the  point 

where  the  court  said  to  the  jury,  **if  they 
found  according  to  defendants*  theory  of  the  evidence  that 
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defendant  observed  the. child  in  that  attitude  and  that  Hhere 
was  then  an  opportunity  for  her  (defendant)  to  pass  over 
the  crossing  with  apparent  safety  with  the  automobile.'  " 
For  the  quoted  words,  the  court  substituted  the  following: 
'' acting  as  a  reasonably  prudent  person  under  the  circum- 
stances, she  believed  she  could  pass  over  the  crossing  in  safety 
with  the  automobile."  We  have  attempted  to  give  the  sense 
of  the  alteration  without  setting  out  the  two  long  instruc- 
tions in  full.  We  think  the  modification  is  correct.  After 
noticing  the  position  of  the  child,  the  defendant  would  not 
be  justified  in  proceeding  unless  a  reasonably  prudent  person 
would  have  proceeded  under  the  same  circumstances. 

5.  Instructions  3,  5  and  6,  offered  by  defendants,  Y'elate 
to  the  liability  of  B.  W.  McElhinney  for  the  negligence  of 
his  wife.  We  think  that,  under  the  undisputed  evidence  and 
,    ^^  the  admissions  of  defendants,  they  were  en- 

te?prS?^-15a»-   fiW^^  ^  ^  commou  enterprise,  and  that  Mrs. 

tend  and  wife.  McElhinney  was  the  agent  and  employee  of 
her  husband.  But  the  court  submitted  the  question  to  the 
jury.  We  think  the  matter  referred  to  in  the  requested  in- 
structions just  mentioned  is  covered  by  instructions  8  and  9 
given  by  the  court,  which  are  in  harmony  with  the  views  we 
have  expressed  in  a  prior  paragraph  of  this  opinion,  and  are 
as  follows: 

VIII. 

In  this  case  it  appears  from  the  uncontradicted  evidence 
that  the  automobile  in  question  was  being  handled  and 
operated  by  the  defendant,  Mrs.  B.  W.  McElhinney.  You 
cannot  find  the  defendant  B.  W.  McElhinney  liable  under 
the  evidence  in  this  case  without  finding  that  his  co-defend- 
ant was  negligent  in  some  of  the  respects  charged  in  plain- 
tiff's petition,  and  that  the  plaintiff  has  established,  by  a 
preponderance  of  the  evidence,  the  other  material  allegations 
of  his  petition  against  the  said  Mrs.  B.  W.  McElhinney ;  but 
if  you  find  the  said  defendant,  Mrs.  B.  W.  McElhinney,  liable 
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in  this  case  and  you  further  find,  by  a  preponderance  of  the 
evidence,  that  the  said  defendants,  at  the  time  of  the  matters 
complained  of,  were  engaged  in  a  common  enterprise,  or  that 
the  automobile  in  which  the  defendants  were  riding  was  under 
the  control  of  the  defendant  B.  W.  McElhinney,  then  you 
will  find  that  the  negligence,  if  any,  of  !RIrs.  B.  W.  Mc- 
Elhinney was  the  negligence  of  the  defendant  B.  W. 
McElhinney,  and  in  such  case,  if  either  defendant  is  liable, 
both  will  be.  If,  however,  the  defendants  were  not  engaged 
in  a  common  enterprise,  or  the  defendant  B.  W.  McElhinney 
did  not  have  any  control  over  the  use  of  the  car  in  question, 
but  was  a  guest  therein,  then  the  negligence  of  defendant 
Mrs.  B.  W.  McElhinney,  if  any,  could  not  be  imputed  to  him 
and  he  would  not  in  any  event  be  liable  in  this  case. 

IX. 

In  determining  whether  or  not  the  defendant  Mrs.  B. 
W.  McElhinney,  in  driving  the  car  in  question,  was  under 
the  control  or  in  the  service  of  the  defendant  B.  W.  Mc- 
Elhinney, at  the  time  of  the  injury  complained  of,  you  will 
consider  that  the  relation  of  master  and  servant  cannot  be 
predicated  or  arrived  at  alone  from  the  relation  of  husband 
and  wife;  nor  can  the  same  be  presumed  merely  from  the 
fact  that  he  was  the  owner  of  the  automobile  which  she 
was  driving  at  the  time.  The  fact  that  the  defendants  were 
husband  and  wife  and  that  he  was  accompanying  her  in  the 
automobile  and  was  the  owner  thereof  will  not  alone  justify 
you  in  finding  that  she  was  under  his  control  at  the  time 
of  the  alleged  injury;  but  such  facts  are  proper  to  be  con- 
sidered by  you  in  connection  with  all  the  other  facts  shown 
in  evidence  in  determining  whether  or  not  the  defendants 
were,  at  the  time  of  the  accident,  pursuing  a  common  pur- 
pose, or  whether  or  not  the  defendant  B.  W.  McElhinney 
did  participate  in  the  control  of  the  use  of  the  car  at  such 
time. 
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The  criticism  of  instruction  number  8  above  quoted  is 
the  use  of  the  words  therein,  'Hhat  the  said  defendants,  at  the 
time  of  the  matters  complained  of,  were  engaged  in  a  com- 
mon enterprise."  It  is  said  that  the  word  ''enterprise"  is 
a  broad  one,  and  ordinarily  applies  to  a  business  transac- 
tion ;  but  what  has  been  said  in  a  prior  division  of  the  opinion 
on  this  subject  disposes  of  this  criticism.  The  criticism  of  the 
words  **  whether  or  not  the  defendants  were  at  the  time  of 
the  accident  pursuing  a  common  purpose"  is  answered  by 
what  we  have  just  said  in  regard  to  similar  language  in 
number  8. 

6.  Instruction  number  6,  given  by  the  court,  is  as  follows : 

''You  are  instructed  that  the  rights  of  travelers  upon 
the  streets  or  highways  are  mutual  and  co-ordinate;  each 
has  a  right  of  passage;  and  in  this  case  you  are  instructed 

that  the  defendant  could  rightfully  use  the 

*'  co^BA«oNB :   street  and  pass  over  the  street  crossing  where 

■treet"croB8-       the  accideut  occurred  with  the  automobile, 

use": 'duty  to  ^   notwithstanding    there    was    a    number    of 

route :  negii-      people  Congregated  on  the  street  at  the  end 

of  the  crossing  and  notwithstanding  people 
were  crossing  the  street  upon  the  street  crossing,  provided 
that  in  so  doing  the  defendant  exercised  due  care  and  cau- 
tion in  the  management  of  the  automobile.  The  defendant 
was  not  obliged  to  turn  around  and  seek  another  crossing 
or  street  to  pursue  her  journey  if,  in  the  exercise  of  due  care 
on  her  part,  she  could  use  this  crossing  without  injury  to 
others.  But  if  it  was  imprudent  or  dangerous  to  use  said 
crossing  at  said  time,  then  ordinary  care  would  require  de- 
fendant to  stop  the  car  or  seek  another  crossing." 

Defendants'  requested  instruction  number  7  is  in  the 
same  language  as  number  6,  above  set  out,  except  that  the 
court  added  the  last  three  lines,  or  last  sentence,  as  above  set 
out;  of  this  addition  defendant  complains.  The  thought  in- 
cluded in  the  addition  is  a  correct  view  of  the  rule  of  law 
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involved.  West  v.  Ward,  77  Iowa  323-325.  The  instruction 
in  the  form  requested  was  partial  to  some  extent  to  the  de- 
fendant, and  by  the  culdition,  the  court  simply  states  the  re- 
verse side  of  the  argument.  This  instruction,  with  the  addi- 
tion, should  be  considered  in  connection  with  other  portions 
of  the  court's  charge,  including  paragraphs  7  and  2.  In  7, 
the  jury  were  told  that  the  happening  of  the  accident  did 
not  authorize  them  to  find  negligence,  and  in  instruction  2, 
the  jury  were  informed  as  to  what  must  be  established  in 
order  that  plaintiff  might  recover.  The  instruction  criticized 
does  not  relate  to  the  issue  of  negligence  to  be  determined  by 
the  jury.  In  other  portions  of  the  charge,  the  jury  were 
instructed  that  they  could  find  the  defendants  negligent  only 
in  case  they  found  plaintiff  had  proved  one  or  more  of  the 
three  charges  of  negligence  included  in  the  petition,  and  the 

use  by  the  defendants  of  this  crossing.  In  the 

6.  NKOLioBNca: 

when  negii-        other  instructions,  the  defendants'  failure  to 

sence  will  be  ' 

imputed.  ^jgg  some  Other  street  is  not  embodied  within 

these  charges  of  negligence.  The  defendants  complain  of 
instruction  number  1,  requested  by  plaintiffs  and  given.  That 
part  of  the  instruction  criticized  is  copied  literally  from  the 
case  of  Carpenter  v.  Campbell  Auto  Co.,  159  Iowa  52,  62, 
where  we  said : 

**In  every  case  in  which  it  is  held  that  the  negligence 
of  the  driver  cannot  be  imputed  to  the  party  riding  with 
him,  an  exception  is  always  made  to  the  effect  that  where 
they  are  engaged  in  a  common  enterprise,  or  where  the  driver 
is  in  an  enterprise  of  any  kind  for  the  use  and  benefit  of 
the  party  charged,  in  his  employ,  or  under  his  control,  or 
where  the  instrumentality  used  is  under  the  control  and  direc- 
tion and  owned  by  the  party  charged,  and  where  he  has  a 
right  to  control  and  direct  it,  whether  he  exercises  that  right 
or  not,  he  is  held  for  the  negligence  of  the  driver.  Under 
the  record  made  in  this  cause,  the  court  rightly  overruled 
defendant's  motion  for  an  instructed  verdict." 
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The  case  of  Hartley  v.  MiUer,  (Mich.)  130  N.  W.  336, 
relied  upon  by  appellant,  is  distingaished  in  the  Carpenter 
Case. 

7.  Lastly,  it  is  urged  by  defendants  that  the  verdict  as 
reduced  by  the  trial  court  is  excessive,  and  they  cite  FarreU 
V.  Railway  Co.,  123  Iowa  690.     In  that  case,  a  verdict  for 

$3,000  for  the  death  of  a  child  eight  years  of 
^"  Sath^*  age  was  held  not  to  be  excessive.  The  testi- 
^  '  '  '  mony  shows  that,  in  this  case,  the  deceased 
was  about  eight  years  of  age  and  that  she  was  an  ordinary 
child,  possessed  of  ordinary  ability  for  her  age.  The  ex- 
pectancy of  one  of  that  age  is  forty-nine  years.  There  can 
be  no  fixed  rule  in  such  cases,  and  in  view  of  the  fact  that 
the  trial  court  reduced  the  verdict  to  an  amount  so  near 
the  amount  which  was  allowed  to  stand  in  the  Parrell  Case, 
we  do  not  feel  justified  in  a  further  reduction. 

The  case  appears  to  have  been  carefully  and  ably  tried 
by  both  the  trial  court  and  counsel  for  the  parties.  We  dis- 
cover no  prejudicial  error,  and  the  judgment  is  therefore — 
Affirmed. 

Deemer^  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


J.  HoBBS,  Appellee,  v.  Illinois  Central  Railroad  Company 

et  al.,  Appellants. 

MASTER  Ain>  SERVANT:  Exoneration  of  Servant  Ipso  Facto  Ex- 
oneration of  Master — ^Inconsistent  Verdicts.  If  the  employee  who 
actually  does  a  thing  is  free  from  liability  therefor,  hie  employer 
must  also  be  free  from  liability.  Stated  in  another  way:  If  the 
master  is  responsible  for  the  act  in  question  solely  under  the 
doctrine  of  respondeat  superior,  then  an  exoneration  of  the  serv- 
ant, who  actuaUy  did  the  act  ipso  facto  exonerates  the  master. 

PRINCIPLE  APPLIED:  Plaintiff  was  one  of  several  shij^wre 
who  left  their  stock  train,  boarded  a  passenger  train,  and  insisted 
on  riding  thereon  under  the  transportation  furnished  them  as  care- 
takers.   As  they  refused  to  leave  the  train  or  secure  tickets,  the 
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conductor  called  two  employees  of  the  company  who,  as  special 
policemen,  were  employed  in  guarding  the  property  of  the  com- 
pany, and  the  stockmen  were  compelled  to  leave  the  train.  Plain- 
tiff's  action  was  against  the  company  and  both  of  said  employees. 
He  claimed  (a)  that  the  two  employees  had  assaulted  and  severely 
injured  him  without  cause,  and  (b)  that  the  company  had  failed 
in  its  duty  to  protect  him  as  a  passenger.  The  jury  returned  a 
verdict  in  favor  of  both  of  the  employees  and  against  the  com- 
pany. Held,  this  verdict,  followed  by  judgment  thereon,  likewise 
exonerated  the  company  from  all  responsibility. 

Appeal    from    Cherokee    District    Court. — Hon.    William 

Hutchinson,  Judge. 

Saturday,  April  10,  1915. 

Rehearing  Denied  Monday,  October  4,  1915. 

Action  for  damages  consequent  on  an  alleged  unlawful 
ejectment  from  defendant's  train  resulted  in  judgment 
against  defendant,  from  which  it  appeals. — Reversed. 

McCuUa  &  McCiMa  and  Healy,  Burnquist  &  Thomas, 
for  appellee. 

Molyneaux  &  Maker  and  Helsell  &  Helsell,  for  appel- 
lants. 

Ladd,  J. — The  plaintiff  and  several  others  were  shippers 
of  live  stock  over  defendant's  road  from  Cherokee  county  to 
Chicago,  111.,  December  17,  1911,  and  were  accompanying 

the  stock  as  caretakers  on  transportation  f  ur- 

Mastbb  and  . 

sbbvant:  ej-     nished  by  defendant  company.    The  caboose 

oneratioD  of  "  r      ^ 

/a^I?°ex?neps-  ^^  which  they  rode  was  somewhat  crowded 
tl?1  licoSist-  and  when  they  reached  Ft  Dodge,  at  3  o'clock 
ent*  verdicts.      ^    j^ ^    ^j^^y    obtained    a   lunch   and   later 

boarded  a  passenger  train  which  was  about  to  leave  for  their 
destination.  The  conductor  informed  them  that  they  must 
have  tickets  and  that  their  transportation  on  the  stock  train 
would  not  be  received,  and  that  they  should  get  oflf  and  get 
tickets.     In  the  absence  of  any  response,  he  said,  ''Must  I 

Vol.  171  Ia,— 40 
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get  an  oflScer  and  put  you  off?"  and  then  went  out  and  re- 
turned with  defendants  Core  and  Gressley,  whereupon  the 
conductor  directed  them  to  put  off  the  11  or  12  stockmen, 
including  plaintiff.  One  of  them  was  assisted  and  with  him 
aU  started  for  the  exit.  There  was  some  parley  about  plain- 
tiff's going  back  for  his  overcoat  and,  when  he  reached  the 
platform,  he  backed  from  the  car  and  was  trying  to  put  an 
overshoe  on  when,  according  to  his  story,  Core  put  his  hands 
on  his  shoulder  and  pushed  him  down  the  steps,  he  striking 
the  brick  walk  with  his  shoulder  and  head,  and  they  then 
pounded  him  with  their  billies  and  otherwise  mistreated  him. 
On  the  other  hand,  the  evidence  tended  to  show  that  plain- 
tiff resisted  at  the  door  and  that  Core  acted  in  self-defense. 
Core  and  Gressley  had  been  sworn  in  as  policemen  by  the 
police  judge  and  given  billies  and  stars  by  the  chief  of  poUoe, 
but  were  employed  by  the  defendant  company  in  guarding 
its  property  from  6  o'clock  P.  M.  to  6  o'clock  A.  M.  They 
had  completed  the  watch  and  were  in  a  shop  on  their  way 
home  when  met  by  the  conductor  and  the  assistant  train- 
master who,  ignorant  of  their  relation  to  the  company  and 
supposing  them  to  be  policemen,  arranged  with  them  to  eject 
the  plaintiff  and  others  from  the  train,  which  they  did  under 
the  direction  of  the  conductor,  as  stated.  It  will  be  seen  that 
the  wrongs,  if  any,  done  to  plaintiff  were  by  the  defendants 
Core  and  Gressley  and  the  company  is  liable  therefor,  if  at 
all,  only  (1)  because  of  its  being  responsible  as  their  superior 
as  principal  or  master,  they  being  agents  or  servants,  or  (2) 
because  of  a  breach  of  its  duty  to  protect  passengers  against 
the  wrongs,  if  any,  such  as  they  committed.  It  may  be  con- 
ceded that)  as  a  carrier  of  passengers,  the  company  was 
required  to  exercise  toward  plaintiff  the  highest  degree  of 
care  for  his  safety  and  protection  (though  it  is  doubtful 
whether  he  ever  became  a  passenger),  Ray  v.  Chicago  dt  N,  W. 
R.  Co.,  163  Iowa  430 ;  but  if  remiss  therein,  and  there  was  a 
breach  of  this  duty,  it  was  in  directing  Core  and  Gressley  to 
commit  on  him  the  wrongs  complained  of.     These  were  the 
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only  ones  from  which  plaintiff  claimed  to  have  suffered,  and 
if  no  wrongs  were  committed  by  them,  then*  nothing  remained 
for  which  the  company  could  have  been  held  responsible. 
The  jury,  however,  returned  a  verdict  for  defendants  Core 
and  Qressley  but  against  the  company.  The  latter  moved 
that  judgment  be  entered  in  its  favor  because  of  the  exonera- 
tion of  the  other  defendants.  The  motion  was  overruled. 
Thereupon,  the  company  moved  for  a  new  trial,  and  this 
motion  was  overruled  and  judgment  entered  on  the  verdict 
in  favor  of  Core  and  Gressley  and  against  the  company. 
Counsel  for  the  company  contend  that  the  exoneration  of  its 
co-defendants  necessarily  relieves  it  of  all  responsibility,  and 
that  there  was  error  in  assessing  against  it  any  damages 
whatever.  'It  seems  imi)ossible  to  avoid  this  conclusion.  The 
responsibility  of  the  company  was  necessarily  dependent 
upon  the  culpability  of  its  co-defendants,  who  were  the  imme- 
diate actors.  And  yet  in  the.  same  action  by  the  same  plain- 
tiff for  the  same  wrongs,  they  were  adjudged  not  culpable 
and  the  company  adjudged  culpable,  though  it  was  without 
fault  save  as  responsible  for  the  acts  of  its  co-defendants. 
The  trial  proceeded  on  the  theory  that  it  was  essential,  in 
order  to  recover,  that  the  jury  find  Core  and  Qressley  to  have 
been  employees  or  agents  of  the  company.  If  they  were  such, 
then  the  company  was  only  liable  as  their  superior  and  not 
because  of  anything  it  did  by  or  through  any  other.  As 
said  in  Doremus  v.  Root,  23  Wash.  710,  715,  (63  Pac.  572; 
54  L.  R.  A.  649),  "Joint  tort  feasors  are  liable  to  the  injured 
person  (other  than  that  he  may  have  but  one  satisfaction)  as 
if  the  act  causing  the  injury  was  the  separate  act  of  each  of 
them,  and  they  have,  except  in  certain  special  cases,  no  right 
of  contribution  among  themselves.  But  the  defendants  in 
this  character  of  actions  are  in  no  sense  joint  tort  feasors,  nor 
does  their  liability  to  the  plaintiff  rest  upon  the  same  or  like 
grounds.  The  act  of  an  employee,  even  in  legal  intendment, 
is  not  the  act  of  his  employer  unless  the  employer  either 
previously  directs  the  act  to  be  done  or  subsequently  ratifies 
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it.  For  injuries  caused  by  the  negligent  act  of  an  employee 
not  directed  or  ratified  by  the  employer,  the  employee  is 
liable  because  he  committed  the  act  which  caused  the  injury, 
while  the  employer  is  liable,  not  as  if  the  act  was  done  by 
himself,  but  because  of  the  doctrine  of  respondeat  superior — 
the  rule  of  law  which  holds  the  master  responsible  for  the 
negligent  act  of  his  servant,  committed  while  the  servant  is 
acting  within  the  general  scope  of  his  employment  and  en- 
gaged in  his  master's  business.  The  primary  liability  to 
answer  for  such  an  act,  therefore,  rests  upon  the  employee, 
and  when  the  employer  is  compelled  to  answer  in  damages 
therefor,  he  can  recover  over  against  the  employee. '* 

The  principle  so  clearly  expressed  has  been  approved 
by  this  court  in  White  v.  International  Text  Book  Co.,  150 
Iowa  27,  followed  in  Dunshee  v.  Standard  OH  Co,,  165  Iowa 
625,  and  is  sustained  by  the  overwhelming  weight  of  authority. 
Portlcmd  Oold  Mining  Co.  v.  Stratton's  Independence,  lAm- 
ited,  et  al.,  158  Fed.  63  (16  L.  B.  A.  (N.  S.)  677) ;  ffiM  v. 
Bain,  15  R.  I.  75  (2  Am.  St.  873) ;  City  of  Anderson  v.  Flem^ 
ing,  160  Ind.  597  (66  L.  R.  A.  119) ;  King  v.  Chase,  15  N.  H. 
9  (41  Am.  D.  675) ;  Gardner  v.  Southern  Ry.,  (S.  C.)  43  S.  E. 
816 ;  McGinnis  v.  Chicago,  B.  I.  &  P.  Ry.,  200  Mo.  347  (9  L. 
R.  A.  (N.  S.)  880;  118  Am.  St.  661) ;  Hayes  v.  Chicago  Teh 
Co.,  218  111.  414  (2  L.  R.  A.  (N.  S.)  764) ;  Ferguson  v. 
Trwax,  132  Wis.  478  (13  Am.  &  Eng.  Ann.  Cases  1092) ; 
Muntz  V.  Algiers  &  O.  St.  Ry.  Co.,  116  La,  236  (40  So.  688) ; 
Chicago,  St.  P.  M.  <fe  0.  Ry.  v.  McManigal,  73  Neb.  580. 

Where  the  real  actor  (who  is  none  the  less  liable  per- 
sonally because  acting  for  another)  is  not  guilty,  it  neces- 
sarily follows  that  the  party  for  whom  he  acted  cannot  be. 
In  Sparrow  v.  Bromage,  83  Conn.  27  (27  L.  R.  A.  (N.  S.) 
209),  the  verdict  was  against  two  tort  feasors  and  it  was  set 
aside  as  against  one  and  allowed  to  stand  against  the  other, 
against  whom  the  evidence  was  sufficient.  The  general  rule 
is  that  where  one  has  received  an  actionable  injury  at  the 
hands  of  two  or  more  persons  acting  in  concert  or  acting 
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independently  of  each  other,  if  their  acts  unite  in  causing  a 
single  injury,  all  of  the  wrongdoers  are  severally  liable  to 
the  person  injured  for  the  full  amount  of  damages  occasioned 
thereby,  and  he  may  enforce  claim  therefor  in  an  action 
against  all  of  them  jointly,  or  any  one  of  them  severally,  or 
against  any  number  of  them  less  than  the  whole.  While  the 
wrong  committed  is  the  joint  wrong  of  the  several  parties 
participating,  it  is,  in  contemplation  of  law,  the  several 
wrongs  of  each  of  them.  Cooley  on  Torts  (2d  Ed.)  p.  153. 
The  jury  may  find  against  all  or  in  favor  of  some  and  against 
others,  and  on  this  ground  the  ruling  by  which  a  new  trial 
was  granted  to  one  and  denied  to  another  in  the  last  cited 
case  was  approved.  See  Yoimg  v,  Oormley,  119  Iowa  546. 
There  is  a  wide  distinction  between  the  ordinary  actions  for 
tort,  where  all  defendants  participated  in  the  wrongful  act 
occasioning  the  injury,  and  actions  like  that  before  us,  where 
one  or  more  is  liable  because  of  having  committed  the  act, 
and  the  other  only  by  operation  of  law  by  virtue  of  its  rela- 
tion to  its  co-defendants  and  the  injured  person.  Here  the 
company  is  not  liable  as  a  joint  wrongdoer,  as  it  did  nothing 
save  through  others,  but  because  of  its  responsibility  for  the 
acts  of  its  co-defendants. 

In  Portland  Gold  Mining  Co.  v.  Stratton's  Independence, 
supra,  the  authorities  are  reviewed  by  Van  Devanter,  J.,  and 
the  conclusion  reached  that: 

**It  is  settled  by  repeated  decisions  that  the  general  rule 
that  one  may  not  have  the  benefit  of  a  judgment  as  an  estoppel 
unless  he  would  have  been  bound  by  it  had  it  been  the  other 
way  is  subject  to  recognized  exceptions,  one  of  which  is  that, 
in  actions  of  tort,  such  as  trespass,  if  the  defendant's  respon- 
sibility is  necessarily  dependent  upon  the  culpability  of 
another,  who  was  the  immediate  actor,  and  who,  in  an  action 
against  him  by  the  same  plaintiff  for  the  same  act,  has  been 
adjudged  not  culpable,  the  defendant  may  have  the  benefit 
of  that  judgment  as  an  estoppel,  even  though  he  would  not 
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have  been  bound*  by  it  had  it  been  the  other  way.  And  we 
think  it  could  not  well  be  otherwise,  for,  when  the  plaintiff 
has  litigated  directly  with  the  immediate  actor  the  claim 
that  he  was  culpable,  and,  upon  the  full  opportunity  thus 
afforded  for  its  legal  investigation,  the  claim  has  been  ad- 
judged against  the  plaintiff,  there  is  manifest  propriety,  and 
no  injustice,  in  holding  that  he  is  thereby  concluded  from 
making  it  the  basis  of  a  right  of  recovery  from  another  who 
is  not  otherwise  responsible.  To  such  a  case  the  maxim, 
'Interest  rei  publicae  ut  sit  finis  litiwm/  may  well  be  applied." 

There  are  decisions  to  the  contrary  but  the  grounds  on 
which  they  rest  are  not  persuasive.  See  Schumpert  v.  South- 
em  R,  Co.  (S.  C),  43  S.  E.  813. 

The  theory  of  these  cases  seems  to  be  that  in  some  way 
the  master  is  a  joint  tort  feasor,  even  though  liable  only 
because  responsible  for  the  act  of  the  servant.  In  Carson  v. 
Southern  R.  Co.  (S.  C.)  46  S.  E.  525,  the  verdict  was  for  the 
servants  and  against  the  railroad  company,  and  it  was  urged 
that,  as  the  servants  who  were  the  sole  actors  had  been  f  ouild 
to  have  been  guilty  of  no  negligence,  there  was  none  to 
charge  the  company  with;  but  the  court  held  that  (a)  the 
servants  are  not  held  responsible  personally  because  such 
torts  were  committed  in  the  master's  service — **One  may  be 
taken  and  the  other  left,'' — and  (b)  **We  do  not  think  that 
a  verdict  in  favor  of  the  servants  turns  the  master  loose 
thereby."  In  Oulf,  etc.,  Ry.  Co.  v.  James,  73  Tex.  12  (15 
Am.  St.  743),  it  was  thought  that  the  inconsistency  involved 
in  such  a  verdict  alone  would  not  warrant  a  new  trial.  The 
vital  proposition  that  if  the  servants,  as  the  real  actors,  are 
found  to  have  been  without  fault,  the  master  could  not  be 
held  responsible  for  a  wrong  found  not  to  have  been  per- 
petrated, has  not  been  met  in  any  of  these  decisions,  but 
rather  avoided  by  specious  reasoning.  We  are  content  with 
the  rule  as  heretofore  announced  in  White  v.  International 
Text  Book  Co,,  supra. 
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Counsel  for  appellee  argue,  however,  that,  even  conced- 
ing the  rule  as  contended,  the  company  was  required,  as  a 
common  carrier,  to  have  exercised  the'  highest  degree  of  care 
for  plaintiff's  safety  and  protection,  and  the  verdict  is  a 
finding  that  there  was  a  breach  in  this  duty  regardless  of 
whether  its  co-defendants  were  employees  or  strangers.  This, 
however,  does  not  eliminate  the  consequence  of  such  a  verdict ; 
for,  if  there  was  a  breach  of  duty  in  not  shielding  plaintiff 
from  wrongdoers,  it  was  in  the  expulsion  from  the  train  by 
its  co-defendants,  acting  in  its  behalf  as  servants  or  employees 
in  the  manner  disclosed  by  the  evidence,  and  the  jury  found 
that  therein  said  co-defendants  were  not  wrongdoers.  The 
law  fixing  the  responsibility  of  the  company  differs  some- 
what, but  its  liability  is  determined  by  what  the  real  actors 
actually  did,  and  the  doctrine  of  respondeat  superior  was 
quite  as  applicable.  This  precise  question  was  before  the 
Supreme  Court  of  the  United  States  in  New  Orlecms  A  N.  E. 
Ry.  V.  Jopes,  142  U.  S.  18  (35  L.  Ed.  919).  Jopes  was  a  pas- 
senger on  the  company's  train,  was  shot  by  Carlin,  tlie  con- 
ductor, and  obtained  a  judgment  against  the  company,  to 
reverse  which  an  appeal  was  taken.  There  was  testimony 
tending  to  show  that  the  shooting  was  in  self-defense,  and 
the  court  instructed  the  jury,  in  substance,  that,  if  the  con- 
ductor shot  when  there  was  in  fact  no  danger,  though  he  had 
reason  to  believe  and  did  believe  that  an  assault  on  him  with 
a  deadly  weapon  was  intended  and  only  fired  to  protect  him- 
self from  such  assault,  the  company  was  liable,  and  refused 
to  instruct  that  there  would  be  no  liability  if  the  shot  was 
fired  in  the  reasonable  apprehension  of  loss  of  life  or  great 
bodily  harm,  even  though  there  may  have  been  no  actual 
danger.  The  ruling  was  reversed,  the  court  speaking  through 
Brewer,  J.,  saying: 

**It  would  seem  on  general  principles  that,  if  the  party 
who  actually  causes  the  injury  is  free  from  all  civil  and 
criminal  liability  therefor,  his  employer  must  also  be  entitled 
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to  a  like  immunity.  That  such  is.  the  ordinary  rule  is  not 
denied ;  but  it  is  earnestly  insisted  by  counsel  that,  where  the 
employer  is  a  common  carrier,  and  the  party  injured  a  pas- 
senger, there  is  an  exception,  and  the  proposition  is  laid  down 
that  the  contract  of  carriage  is  br<^en,  and  damages  for  such 
breach  are  recoverable,  whenever  the  passenger  is  assaulted 
and  injured  by  an  employe  without  actual  necessity  therefor. 
It  is  urged  that  the  carrier  not  only  agrees  to  use  all  reason- 
able means  to  prevent  the  passenger  from  suffering  violence 
at  the  hands  of  third  parties,  but  also  engages  absolutely 
that  his  own  employes  shall  commit  no  assault  upon  him. 
...  If  this  shooting  was  lawfully  done,  and  in  the  just 
exercise  of  the  right  of  self-defense,  there  was  neither  miscon- 
duct nor  negligence  .  .  .  The  defense  is  that  the  act  of 
the  conductor  was  lawful.  If  the  immediate  actor  is  free 
from  responsibility  because  his  act  was  lawful,  can  his 
employer,  one  taking  no  direct  part  in  the  transaction,  be 
held  responsible  f  Suppose  we  eliminate  the  employe,  and 
assume  a  case  in  which  the  carrier  has  no  servants  and  hun- 
self  does  the  work  of  carriage ;  should  he  assault  and  wound 
a  passenger  in  the  manner  suggested  by  the  instruction,  it  is 
undeniable  that,  if  sued  as  an  individual,  he  would  be  held 
free  from  responsibility,  and  the  act  adjudged  lawful.  Can 
it  be  that  if  sued  as  a  carrier  for  the  same  act  a  different  rule 
obtains,  and  he  be  held  liable  t  Has  he  broken  his  contract 
of  carriage  by  an  act  which  is  lawful  in  itself  and  which  as 
an  individual  he  was  justified  in  doing  f  The  question  carries 
its  own  answer;  and  it  may  be  generally  affirmed  that  if  an 
act  of  an  employe  be  lawful,  and  one  which  he  is  justified  in 
doing,  and  which  casts  no  personal  responsibility  upon  him, 
no  responsibility  attaches  to  the  employer  therefor." 

The  acts  for  which  damages  were  claimed  were  those  of 
Core  and  Gressley.  The  evidence  as  to  whether  they  were 
guilty  of  any  wrongdoing  was  in  conflict.  The  jury  exon- 
erated them  and,  in  doing  so,  necessarily  exonerated  the  com- 
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pany,  having  foimd  no  wrong  to  have  been  committed  by 
them,  and  it  follows  there  were  none  for  which  the  company 
could  be  adjudged  responsible. 

We  are  not  saying  that,  had  plaintiff  applied  for  a  new 
trial  because  of  the  inconsistency  of  the  verdict,  relief  ought 
not  to  have  been  granted.  What  we  do  say  is  that  entering 
judgment  in  favor  of  Core  and  Gressley  eliminated  all  lia- 
bility of  the  company  and  the  motion  for  judgment  dismissing 
the  petition  should  have  been  sustained. — Reversed. 

Deemer,  C.  J.,  Oaynor  and  Saungeb,  JJ.,  concur. 


S.  J.  Geddes,  Appellant,  v.  W.  0.  McElroy,  Administrator, 

Appellee. 

PLEADINO:    Want  of  OonBlderatloii — Siiffldancy.    Certain  pleading 
1      held  to  BufELciently  plead  want  of  consideration. 

APPEAL  AND  EBBOB:  Beview — ^AppeUate  Court  Not  Trier  of  Fact 
2, 8  — ^Undue  Inflnence— Want  of  Consideration.  On  the  question  of 
sustaining  a  verdict,  the  question  is  not  whether  a  verdict  for 
the  appellant  would  have  been  proper,  but  whether  the  jury  waa 
justified  in  accepting  appellee's  version  of  the  facts.  Evidence 
reviewed  and  held  to  justify  a  finding  that  a  note  was  obtained 
by  undue  influence  and  without  consideration. 

EVIDENCE:     InconsiBtent   Condnct— Admlailons   against   Interest 

3  Conduct  of  a  party  inconsistent  with  his  present  contention  is 
competent  as  tending  to  show  that  his  present  contention  is  an 
afterthought  and  a  pretense. 

PBINCIPLE  APPLIED:  Action  against  an  administrator  on 
a  note  for  $2,300.  When  plaintiff  first  pressed  the  note  for  pay- 
ment, his  only  claim  was  that,  when  the  $2,300  note  was  executed, 
a  third  party  was  owing  him  $3,126,  and  that  the  consideration 
for  the  $2,300  note  was  a  cancellation  by  him  of  $2,300  of  the 
$3,126  claim.  On  the  trial,  it  was  shown  that,  a  month  prior  to 
the  giving  of  the  $2,300  note^  the  $3,126  indebtedness,  except 
$126,  had-  all  been  paid  by  a  transaction  between  plaintiff  and 
the  maker  of  the  note.  Thereupon,  plaintiff  claimed  that  the 
consideration  for  the  $2,300  note  was  his  cancellation  of  the  debt 
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of  $126.  Held,  evidence  as  to  plaintiff's  conduct  was  admissible 
as  an  implied  admission  against  interest,  and  justified  the  rejec- 
tion of  plaintiff's  belated  claim  as  to  the  consideration  for  the 
note. 

EVIDENCE:   Self-serving  Declarations — Non-concIosLveness.  He  who 

4  introduces  the  self-serving  declarations  of  his  adversary  is  not 
bound  thereby. 

BILLS  AND  NOTES:    Consideration — ^Evidence  to  Disprove.    Under 

5  a  plea  of  want  of  consideration  for  a  note,  evidence  is  admissible 
to  disprove  the  existence  of  any  part  of  the  consideration  con- 
tended for  by  the  holder  of  the  note. 

APPEAL  AND  EBBOB:    Bight  of  Beview— Self-invited  Error.    An 

6  appellant  may  not  complain  that  appellee  has  not  introduced 
certain  evidence  when  it  was  on  appellant's  objection  that  such 
evidence  was  excluded. 

APPEAL  AND  EBBOB— Blgbt  of  Beview— Exclusion  of  Evidence— 

7  Non-necessity  to  Continue  Offer.  When  the  court  has  once  re- 
fused to  receive  evidence  on  a  certain  subject,  such  ruling  is,  in 
effect,  a  direction  to  the  party  offering  to  refrain  from  farther 
offer  of  evidence  on  the  same  point. 

APPEAL   AND   EBBOB:    Beview-— Appellate   Court  Not  Trier  of 
2,8  Fact — ^Undne  Influence — Want  of  Consideration. 

BILLS  AND  NOTES:    XJndne  Influence — Solicitation,  Importunity, 
9      Argument.    It  will  not  do  to  say  that  no  amount  of  solicitation, 
importunity  and  argument,  with  the  aged,  weak  and  infirm,  will 
amount  to  undue  influence. 

BILLS  AND  NOTES:    Undue  Influence— How  Shown— Influence  in 
10, 16    Other  BCatters.    On  the  question  of  undue  influence,  it  is  ma- 
terial to  show  the  degree  of  influence  exercised  by  the  accused 
over  the  victim  in  matters  other  than  the  particular  matter  in 
question. 

BILLS  AND  NOTES:    XJndne  Influence— Accused  Absent  When  Di- 
ll     strument  Executed.    One  may  be  guilty  of  exercising  undue 

influence  even  though  absent  when  the  instrument  in  question 

was  executed. 

BILLS  AND  NOTES:    XJndne  Influence — ^Instmctions — ^Aged  and  In- 

12  flrm  Persons.  Instructions  in  In  re  Ames,  51  Iowa  596,  and 
Cash  V,  Dennis,  159  Iowa  27,  as  to  the  effect  of  undue  influence 
on  an  aged  and  infirm  person,  re-approved. 
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PLEADINO:    Insufflclent  Pleading  Treated  as  Bufflcieiit— Waiver. 

13  The  practical  construction  which  parties  place  on  the  suf&ciencj 
of  pleadings  is  conclusive. 

PBINCIPLE  APPLIED:  Defendant  sought  to  rescind  a 
note  contract  on  the  ground  of  undue  influence,  but  did  not 
plead  that  he  had  returned  or  offered  to  return  the  considera- 
tion received.  Plaintiff  (a)  did  not  move  for  a  more  specific 
statement,  (b)  did  not  specifically  call  the  court's  attention  to 
said  omission,  and  (c)  did  not  object  to  the  testimony  bear- 
ing on  undue  influence  except  as  "incompetent,  immaterial 
and  irrelevant."  The  omission  was  first  objected  to  in  motion 
for  new  trial.  Held,  the  parties,  by  impliedly  treating  the 
pleadings  as  containing  the  said  omitted  allegation,  were  bound 
thereby,  irrespective  of  section  3755,  par.  9,  Code,  1897,  and 
the  right  to  object  to  the  omission  was  waived. 

BILLS  AND  NOTES:    Undue  Influence — ^Besdsslon — ^Pleading  Be- 

14  torn  of  Oonsideration.  Whether  one  seeking  a  rescission  of  a 
note  on  the  ground  of  undue  influence  must  allege  and  prove 
an  offer  to  return  the  consideration  for  the  note,  when  the  sole 
consideration,  if  any,  was  a  release  of  a  debt  due  the  payee 
from  a  third  party,  quaere, 

PLEADINO:    XJndne   Inflnence — ^Besclsslon— Failure  to   Allege   Be- 

15  torn  of  Oonslderatloxk—Nonprejodlcial  Error.  Even  though  a 
pleading  did  not  formally  allege  an  offer  to  return  the  con- 
sideration (assuming  such  to  be  necessary)  received  on  a  note 
transaction  sought  to  be  rescinded  for  undue  influence  and 
want  of  consideration,  such  omission  was  immaterial  when,  on 
conflicting  evidence,  the  jury  found  both  undue  influence  and 
want  of  consideration. 

BILLS  AND  NOTES:     XJndne  Inflnence— How  Sbown— Inflnence  in 
10,16  Otber  BCattera. 

EVIDENCE:  "Beat  Evidence" — Originals  Beyond  Jurisdiction  of 
17  Oonrt — Copies.  The  production  of  original  evidence  is  excused 
when  such  original  is  beyond  the  jurisdiction  of  the  court  and 
the  possessor  declines  to  part  therewith,  beyond  permitting  the 
officer  taking  the  deposition  to  make  copies  thereof.  In  such 
ease,  copies  duly  certified  by  such  officer  as  correct  are  ad- 
missible. 

Appeal  from  Jasper  Districi  Cowrf.— Hon.  John  F.  Talbott, 

Judge. 
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Monday,  October  4,  1915. 

This  was  a  contest  of  a  claim  founded  on  a  mortuary 
note  filed  by  plaintiff  against  the  estate  of  John  W.  Murphy, 
deceased.  The  defenses  set  up  by  the  administrator  were 
that  there  was  no  consideration  for  the  note  and  that  it  was 
secured  through  undue  influence.  The  case  was  tried  to  a 
jury,  which  returned  a  verdict  for  the  defendant  and,  in 
answer  to  special  interrogatories,  found  that  there  was  no 
consideration  for  the  note,  and  that  it  was  executed  by  the 
decedent,  John  W.  Murphy,  as  the  result  of  undue  influence 
exerted  over  him  by  the  claimant,  Geddes.  The  plaintiff 
appeals. — Affirmed. 

W.  0.  Vander  Ploeg  and  McLain  &  Campbell,  for  ap- 
pellant. 

McElroy  dk  Cross,  for  appellee. 

Per  Curiam  :    The  note  is  in  the  following  form : 

''Murphy,  Iowa,  Oct.  22,  1910. 
_  "For  value  received  I  promise  to  pay  S. 

1.  Plbading:  *^  "^ 

want  of  con-      J.  Geddes  $2,300  without  interest  after  my 

sideratlon :  '  •' 

Buffldency.         death,  or  before  if  I  elect  to  do  so.    This  note 
shall  not  be  negotiable  or  transferable  or  made  a  collsfteral. 

.  J.  W.  Murphy." 

The  signature  to  the  note  was  denied  by  defendant  in 
his  answer,  but  upon  the  trial  the  signature  was  conceded. 

Because  plaintiff  raises  some  question  that  defendant 
did  not  plead  want  of  consideration,  and  because  of  other 
questions  raised  as  to  the  defendants'  pleading,  we  set  out 
the  second  and  third  divisions  in  full. 

"Division  2.  For  other  and  further  answer,  the  de- 
fendant avers  that  the  written  instrument  described  therein 
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was  executed,  if  at  all,  as  evidence  of  a  naked  promise  of 
said  J.  W.  Murphy  to  the  claimant  to  make  to  said  claimant 
a  gift  of  the  amount  of  money  described  in  said  instrument, 
upon  the  death  of  said  J.  W.  Murphy;  that  said  J.  W. 
Murphy  received  no  advantage  or  benefit  or  anything  of 
value  or  any  consideration  for  said  promise  or  for  the  execu- 
tion of  said  instrument;  that  the  claimant  neither  forbore 
nor  waived  any  legal  right  in  consideration  of  said  promise 
or  the  execution  of  said  instrument;  that  said  instrument 
was  executed  and  delivered,  if  at  all,  without  consideration, 
and  was  revoked  by  the  death  of  said  J.  W.  Murphy  and  is 
void. 

**  Division  3.  For  other  and  further  answer,  the  defend- 
ant avers  that  the  execution  by  J.  W.  Murphy  of  the  instru- 
ment described  in  said  claim,  if  said  instrument  was  executed 
by  him,  was  procured  by  and  was  the  result  of  undue  in- 
fluence exercised  upon  and  over  said  J.  W.  Murphy  by  the 
claimant,  said  Murphy  being  at  that  time  an  old  man  in  his 
86th  year,  of  impaired  faculties  and  enfeebled  powers.  That 
at  the  time  of  the  alleged  execution  of  said  instrument,  and 
for  many  years  prior  thereto,  the  claimant  was  a  prominent 
and  influential  clergyman  of  the  Methodist  Protestant 
church — ^a  religious  denomination  of  which  said  J.  W. 
Murphy  was  a  member;  and  was  a  trusted  friend  and  con- 
fidential adviser  in  whom  said  J.  W.  Murphy  reposed  great 
confidence.  That  the  claimant,  by  appealing  to  the  religious 
and  charitable  instincts  of  said  J.  W.  Murphy,  arousing 
and  exciting  his  prejudice  against  inherited  wealth,  falsely 
holding  himself  out  as  unselfishly  contributing  his  own 
services,  time  and  infiuence  to  the  promotion  of  religious  and 
educational  work,  and  by  other  means  at  present  unknown 
to  the  defendant,  so  overcame  his  will  as  to  cause  him  to 
execute  the  instrument  described  in  said  claim,  the  execu- 
tion of  said  instrument  being  the  act  and  deed  of  the  claimant 
rather  than  that  of  said  J.  W.  Murphy. ' ' 
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At  the  close  of  the  evidence,  plaintiff  moved  for  a  directed 
verdict  in  his  favor  and  to  withdraw  from  the .  jniy  the  ques- 
tions as  to  the  alleged  want  of  consideration  and  nndne  in- 
fluence, which  motion  was  overruled.     The 

2.  Appeal  and 

ERBOB :  re-         principal  grounds  relied  upon  for  a  reversal 

▼lew :  appel-       x-  r-       o  r- 

trier  of^fact ^*  *^  ^^^^  defendant  had  failed  to  show  a  want 
?nc^e"f  w'St  of  of  conaderatiou  for  the  note  and  had  failed 
consideration.     ^  gj^^^  ^^^^^^  influence,  and  that  therefore 

the  general  verdict  and  special  findings  of  the  jury  are  not 
supported  by  the  evidence.  Conceding  that,  had  the  findings 
of  the  jury  been  for  the  plaintiff,  they  would  have  support, 
it  is  not  necessary  to  set  out  in  detail  plaintiff's  evidence. 
We  are  not  the  triers  of  fact  and  it  is  not  for  us  to  pass  up(m 
a  conflict  in  the  evidence.  The  case  being  at  law,  the  question 
now  is  whether  defendant's  evidence  and  all  the  circumstances 
in  the  case  and  proper  inferences  which  the  jury  could  draw 
therefrom  are  sufiicient  to  sustain  the  verdict 

The  undisputed  evidence,  or  the  tendency  of  the  evi- 
dence, from  which  the  jury  could  have  so  found,  shows  that^ 
when  the  note  in  question  was  executed,  deceased  was  in  his 
eighty-sixth  year.  His  wife,  five  children,  and  two  sons  of 
his  deceased  daughter  were  then  living.  He  owned  property 
in  Iowa  and  some  land  in  Texas,  reasonably  worth,  in  the 
aggregate,  $30,000.  He  was  owing  four  notes  executed  to 
Kansas  City  University  for  sums  aggregating  $20,000,  in 
addition  to  his  other  debts.  About  the  year  1898,  deceased 
had  a  severe  illness,  after  which  he  was  never  as  strong  as 
formerly.  During  the  last  five  or  six  years  of  his  life,  he 
became  less  self-reliant  and  more  forgetful.  He  would  start 
to  speak  on  one  subject  and  would  not  finish.  His  neighbors 
observed  a  change  in  his  mental  condition.  He  was  badly 
stooped  over,  feeble  and  weak.  He  would  tell  things  and  a 
little  while  later  repeat  the  same  thing.  He  had  three  meals 
a  day  with  the  family,  but  he  had  a  room  of  his  own  in 
which  he  kept  a  table,  writing  materials,  a  bucket  of  water, 
crackers,  candy,  and  other  eatables,  which  room  was  not 
dean,  and  he  objected  to  its  being  cleaned.    Into  this  room 
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Murphy  invited  Geddes  and  there  they  talked  ccmfidentially. 
The  family  knew  nothing  about  the  Geddes  note  while  Murphy 
was  living. 

Deceased  was  a  member  of  the  Methodist  Protestant 
Church  more  than  forty-eight  years  and  was  active  and  promi- 
nent in  church  work.  A  few  years  before  his  death,  he  had 
a  considerable  financial  loss  in  a  manner  the  witness  testify- 
ing thereto  did  not  wish  to  relate.  Five  or  six  years  before 
Murphy's  death,  Rev.  Brown  and  appellant  had  a  conversa- 
tion regarding  Murphy's  being  feeble,  in  which  conversation 
Geddes  said  that  Murphy  was  not  competent,  growing  out 
of  the  fact  of  his  age  and  infirmities.  This  conversation  is 
testified  to  by  Brown  and  not  denied  by  Geddes. 

Plaintiff  was  one  of  the  trustees  of  the  Kansas  City 
University  from  its  first  existence  until  a  few  months  before 
the  trial  of  this  case  in  the  district  court  He  was  field 
agent  and  solicitor  for  the  university  prior  to  1907,  for  a 
number  of  years.  He  was  field  agent  and  special  agent  of 
the  university  for  three  years,  beginning  in  August,  1907, 
and  was  special  agent  for  two  years.  He  was  such  field  agent 
when  the  Murphy  notes  to  the  university  were  secured. 
While  Geddes  was  a  member  of  the  board,  he  was  employed 
to  solicit  donations  and  contributions.  The  terms  of  his 
employment  prior  to  1907  do  not  appear;  thereafter  his  com- 
pensation was  fixed  by  a  resolution  of  the  university  at  six- 
teen per  cent,  on  all  contributions  of  cash  and  notes  secured 
by  him,  and  his  traveling  expenses.  The  commission  was  to 
be  paid  out  of  the  cash  collected  by  plaintiff  during  the  period 
of  his  employment  or  after  the  expiration  of  his  employment, 
from  proceeds  of  notes  personally  secured  by  him.  A  resolu- 
tion of  the  trustees  of  the  university,  passed  in  September, 
1910,  shows  that  there  was  due  plaintiff  at  that  time  $3,126. 
A  personal  memorandum  kept  by  the  chancellor  of  the  uni- 
versity shows  a  balance  of  $3,056.75  due  March  1,  1910. 

Plaintiff  was  instrumental  in  securing  the  execution  by 
Murphy  of  four  notes  to  the  treasurer  of  the  university,  each 
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maturing  one  year  after  Murphy's  death.  One  of  these  notes 
was  for  $2,000,  given  in  1904 ;  one  for  $4,000,  in  July,  1908 ; 
one  for  $4,000,  in  October,  1908 ;  and  me  for  $10,000,  dated 
June  18,  1909.  Plaintiff  married  Murphy's  niece.  He  was 
familiar  with  Murphy,  addressed  him  as  '* Uncle  John."  He 
was  a  minister  of  the  same  church  to  which  Murphy  be- 
longed, until  a  riiort  time  before  Murphy's  death.  He  fre- 
quently visited  Murphy's  home.  Deceased  frequently  talked 
confidentially  with  Geddes  and,  upon  such  occasions,  they 
withdrew  to  a  room  occupied  only  by  themselvea  The  execu- 
tion of  the  notes  to  the  university  was  not  known  to  the 
family  of  deceased  until  after  his  death,  nor  was  the  execu- 
tion of  the  note  in  controversy.  Plaintiff  borrowed  money 
from  Murphy  at  different  times.  In  the  year  1910,  Murphy 
paid  one  Hough,  for  Geddes,  $103,  by  check;  at  this  time, 
plaintiff  was  present,  and  deceased  said  to  him  in  the  presence 
of  Hough,  when  he  was  making  out  the  check:  ''Now,  that 
makes  $1,700  or  $1,800  I  have  paid  out  for  you."  On  Jan- 
uary 5,  1910,  plaintiff  was  owing  deceased  not  less  than 
$1,800.  On  that  date,  he  gave  Murphy  an  order  on  the  uni- 
versity as  collateral  for  the  payment  of  several  loans  of 
money  for  which  Murphy  held  Geddes'  notes.  Plaintiff  was 
owing  deceased  on  September  5,  1910;  for  on  that  date  he 
wrote  a  letter  to  deceased  saying  that  he  hoped  to  be  able 
to  pay  him  some  money  as  soon  as  he  returned  from  Kansas 
City.  On  September  27,  1910,  plaintiff  gave  Murphy  a  due 
bill  for  $18,  and  it  is  not  shown  that  it  has  ever  been  paid. 
On  the  same  day,  plaintiff  gave  Murphy  a  written  promise 
to  pay  him  annually  $33.60,  that  being  due  Alurphy  as  interest 
at  6  per  cent  on  $560,  upon  which  sum  Murphy  was  pa3dng 
interest  at  the  same  rate  on  Geddes'  account 

Plaintiff  was  a  member  of  the  board  of  church  extension 
of  the  Iowa  Annual  Conference  of  the  Methodist  Protestant 
Church,  also  a  member  of  the  board  of  trustees  of  the  uni- 
versity. Deceased  was  a  member  only  of  the  first  named 
board*    While  plaintiff  was  a  member  of  both  boards,  de- 
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ceased  joined  with  him  and  another  member  of  the  board 
to  loan  the  university  $4,000  of  the  church  funds  controlled 
by  the  board  of  church  extension.  Later,  there  was  some 
dissatisfaction  in  regard  to  this  loan,  because  it  was  to  run 
for  fifteen  years  without  interest.  In  August,  1908,  in  a 
letter  to  the  chancellor  of  the  university  in  regard  to  his 
obtaining  the  execution  of  the  Murphy  notes,  plaintiff  said : 

**I  note  what  you  say  about  the  J.  W.  Murphy  note  and 
certainly  sincerely  thank  you  for  it.  Since  last  writing  you 
I  obtained  positive  knowledge  concerning  that  note.  Murphy 
says  that  I  persuaded  him  to  give  it  in  a  talk  I  had  with 
him  a  short  time  before  the  General  Conference.  He  was 
not  asked  for  this  information  and  gave  it  just  because  he 
wanted  to  I  suppose.  He  does  not  know  that  you  and  I  have 
had  a  word  about  the  matter.  I  do  not  mean  to  say  that 
I  did  not  start  him  to  talking  about  the  gift,  for  I  did,  and 
then  he  told  me  all  about  it  as  I  had  hoped  he  might  do." 

•In  the  same  year,  plaintiff  wrote  to  the  chancellor : 

**For  six  months  I  have  been  trying  to  get  J.  W.  Murphy 
for  some  large  amount,  and  he  had  partially  promised. 
Today  he  came  and  told  me,  in  great  glee,  that  yesterday 
he  signed  and  mailed  to  you  a  note  for  $4,000.  He  ex- 
pected me  to  feel  very  glad  that  he  had  done  that  generous 
act,  and  I  was  very  glad,  and  thanked  him  very  much;  but 
found  out  that  I  have  selfishness  enough  still  left  in  me  to 
feel  some  vinegary  regret  that  he  had  not  let  me  report  that 
snug  gift." 

In  another  letter,  plaintiff  wrote  to  the  same  person: 

**  Concerning  the  J.  W.  Murphy  note  I  feel  like  saying 
but  little.  I  was  not  surprised  that  he  sent  it  directly  to 
you.  I  knew  him  well  enough  to  know  that  this  was  just 
what  he  would  probably  do,  and  I  had  said  to  him  that  he 
might  hand  it  to  me  or  mail  to  you  as  he  should  choose.    This 
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was  a  short  time  to  Cknl  Cimf.,  when  I  went  to  his  plaee 
and  talked  matters  over  with  him.  He  told  me  of  the  diffi- 
culties in  the  way,  but  it  was  in  that  talk  that  I  became 
satisfied  that  he  would  put  up  anolher  mortuary  note.  After 
his  wife's  return  from  the  West,  and  within  the  past  month, 
I  went  to  his  home  twice,  making  other  matters  an  excuse 
for  going,  but  my  real  purpose  was  to  get  the  university 
before  her  in  a  way  helpful  to  him,  and  I  felt  that  I  acc<Hn- 
plished  something  of  the  kind,  and  I  think  he  felt  so.  But 
how  much  all  I  have  done  had  to  do  with  his  gift  I  am  sure 
I  do  not  know.  It  may  have  had  very  little  or  nothing  to  do 
with  it.  I  think  that  an  agent  gets  many  a  note  largely 
through  the  aid  of  your  influence  with  many  of  our  people. 
I  have  often  spoken  of  this  to  you  and  to  others.  I  have 
said  that  I  was  not  surprised,  and  I  was  not,  but  when  he 
told  me  he  had  sent  it  in  I  realized  for  the  first  time  what 
the  effect  might  be  upon  myself  and  was  overtaken  with  the 
sense  of  chagrin.,  Tet  he  did  what  I  supposed  he  would  do 
It  was  only  by  the  breadth  of  a  hair  that  I  was  permitted 
to  turn  over  to  the  university  the  Ch.  Ecy.  loan.  Murphy 
wanted  to  do  it  himself,  and  I  told  him  to  go  ahead.  At  the 
very  last,  circumstances  put  the  notes,  money,  etc.,  into  my 
hands  to  deliver.  It  is  not  because  J.  W.  distrusts  another; 
it  is  just  Murphy's  way,  and  it  is  usually  best  to  humor  it. 
Then  he  did  not  and  does  not  know  that  sending  his  note 
through  me  could  make  any  difference  to  me.  ...  I  do 
not  doubt  that  the  pull  of  your  influence  on  Brother  Murphy 
had  very  much  to  do  with  his  gift.  I  believed  it  all  the  time 
and  tried  to  make  the  very  best  use  of  it." 

In  regard  to  the  $4,000  loan  to  the  university  by  the 
extension  board,  a  witness  says:  "In  this  particular  case, 
Mr.  Oeddes  and  Mr.  Murphy  agreed — ^they  seemed  to  be  one. 
There  seemed  to  be  no  diversity  of  opinion  between  them  in 
regard  to  the  loan." 

The  testimony  shows  that  Murphy  was  a  man  of  positive 
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character.  After  the  death  of  Mr.  Murphy,  plaintiflE  told 
the  sons  of  deceased  that  the  note  in  suit  was  executed  for 
commissions  that  he  was  to  receive  from  the  university  on 
subscriptions  and  that  he  had  cancelled  his  claim  against 
the  university  after  he  got  the  note  from  their  father.  Plain- 
tiff claimed  no  other  consideration  therefor  than  the  can- 
cellation by  him  of  a  corresponding  amount  of  his  claim 
against  the  university  for  commissions  earned.  This  matter 
will  be  referred  to  more  fully  later  in  the  opinion.  As  before 
stated,  a  resolution  in  the  records  of  the  university  showed 
that  the  amount  due  plaintiff  for  commissions  on  a  certain 
date  was  $3,126.  In  regard  to  this,  plaintiff  testifies:  ''I 
think  it  was  after  I  terminated  my  work  with  the  Eansias 
City  University  when  I  was  advised  of  a  resolution  of  a 
settlement  between  myself  and  the  university." 

Murphy  paid  Oeddes,  as  trustee  of  the  university,  Sep- 
tember 27,  1910,  the  sum  of  $3,000.  Oeddes,  as  trustee,  exe- 
cuted to  deceased  two  receipts  therefor.  These  receipts  are 
regarded  as  important  and  we  set  them  out 

''Newton,  Iowa,  September  27,  1910. 
''Received  of  J.  W.  Murphy,  $2,900  to  be  applied  as 
part  payment  on  a  mortuary  note  of  $10,000,  bearing  date  of 
June,  1909. 

"$2,900.  S.  J.  Geddes, 

"Trustee  of  Kansas  City  University." 

"Newton,  Iowa,  September  27,  1910. 
'  *  Received  of  J.  W.  Murphy  one  hundred  &  no/100  dol- 
lars, in  full  of  one  promissory  note,  of  date  of  September  5, 
1907,  given  in  favor  of  Kansas  City  University. 

"$100.  S.  J.  Geddes, 

"Trustee  of  Kansas  City  University.*' 

The  letter  by  plaintiff  enclosing  these  receipts  will  be 
referred  to  later. 

It  will  be  noticed  that  these  receipts  do  not  refer  to  the 
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$2,300  note  and  it  is  defendant's  contention  that  this  $3,000 
was  paid  in  monej.  These  receipts  were  ezecated  nearly  a 
month  before  Murphy  executed  to  plaintiff  the  $2,300  note 
insait 

October  5,  1910,  seventeen  days  before  the  $2,300  note 
was  executed,  deceased  wrote  Chancellor  Stephens  that  he 
had  paid  Oeddes  the  $3,000.  Geddes  retained  the  $3,000, 
applying  it  on  his  account  against  the  university,  and  writing 
the  chancellor  on  September  28th,  saying,  '*I  retain  the  $3,000 
and  ask  the  same  to  be  charged  to  my  account."  The  uni- 
versity complied  with  plaintiff's  request.  The  record  is  silent 
regarding  the  unpaid  balance  of  said  account,  if  any  there 
was.  It  is  the  contention  of  defendant  that  the  payment  of 
the  $3,000  on  September  27th  had  no  connection  with  the 
note  in  suit  of  October  22d,  and  that  the  two  transactions 
are  entirely  independent. 

It  is  insisted  by  defendant  that  there  is  no  evidence 
tending  to  show  that  the  execution  of  the  $2,300  note  entered 
into  or  affected  Oeddes'  account  against  the  university.  True, 
the  sons  of  Murphy  testified  that  plaintiff,  as  a  part  of  his 
statement  to  them,  stated,  in  substance,  that  the  considera- 
tion for  the  $2,300  note  was  the  cancellation  by  him  of  a 
corresponding  amount  of  his  claim  against  the  university. 
This  was  a  self-serving  declaration  by  plaintiff,  and  while  it 
is  proper  to  consider  it  in  connection  with  the  rest  o{  his 
declarations  on  that  subject,  we  think  the  other  circumstances 
in  the  case  were  such  that  the  jury  could  have  found  against 
the  plaintiff  as  to  such  self-serving  statement.  That  is  to 
say,  the  other  circumstances  were  such  that  therefrom  the 
jury  might  properly  draw  the  inference  that  the  alleged  con- 
sideration for  the  $2,300  note  was  not  the  cancellation  of 
plaintiff's  claim  ag^ainst  the  university  for  commissions.  The 
documentary  evidence  is  fragmentary.  Murphy  is  dead  and 
cannot  give  his  version  of  the  transaction  and  plaintiff's 
mouth  is  closed  by  the  statute  as  to  personal  transactions  and 
communications,  so  that  it  is  necessarily  a  matter  of  inference 
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from  the  facts  and  circumstances.  The  proof  and  inferences 
to  be  drawn  from  the  circumstances  were  for  the  determina- 
tion of  the  jury. 

The  circumstances  narrated  show  the  general  tendency 
of  the  testimony;  there  are  some  other  circumstances  which 
will  be  stated  in  connection  with  the  different  points.  There 
are  some  others  which  should  be  briefly  noticed.  Mr.  Murphy 
was  a  member  of  and  an  officer  in  the  church  before  referred 
to,  from  the  time  of  its  organization  until  his  death.  He  was 
much  interested  in  the  Kansas  City  University.  In  1910,  he 
sold  a  farm  in  Marshall  county  and  gave  $1,000  to  each  of 
his  sons  and  $500  to  each  of  his  daughters.  But  it  is  shown 
that  his  wife  opposed  selling  the  land  unless  he  would  agree 
to  divide  a  part  at  least  of  the  proceeds  among  his  children. 
At  different  times,  deceased  had  said  that  he  expected  to 
give  his  property  to  some  benevolent  institution.  There  is 
evidence  that  he  thought  his  children  were  trying  to  get  his 
money,  but  we  fail  to  find  anything  in  the  record  to  justify 
such  a  belief.  Deceased  continued  to  manage  his  own  personal 
affairs  and  continued  to  hold  the  office  of  secretary  of  the 
Iowa  Conference  and  other  offices  in  the  church  until  his 
death. 

1.  First  as  to  the  consideration.  As.  before  stated,  the 
defendant  contends  that  the  receipts  given  in  connection  with 
the  $3,000  pa3rment  from  Murphy  to  Geddes  are  dated  nearly 

a  month  earlier  than  the  note  in  controversy, 

8.  KviDBNCi::  In-  ^ 

^nduct^^ad-  *^^  procecds  upon  the  theory  that  the  $3,000 
SaiMt'm-  payment  made  by  Murphy  to  plaintiff,  re- 
terest.  tained  by  plaintiff,  and  charged  to  his  account 

by  the  university,  was  a  cash  transaction  entirely  separate 
and  distinct  from  the  $2,300  note  in  controversy,  and  there- 
fore incapable  of  furnishing  any  consideration  for  the  note 
in  suit  The  theory  of  plaintiff  was  that  the  $2,300  note  rep- 
resented part  of  the  $3,000  payment  by  Murphy  to  plaintiff, 
to  be  applied  upon  the  mortuary  notes  which  Murphy  had 
previously  given  to  the  university;  plaintiff  claiming  that 
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the  university  was  indebted  to  him  for  a  sum  slightly  in 
excess  of  $3,000;  that  he  retained  Murphy's  payment  to  him, 
including  the  note  in  controversy,  caused  Murphy  to  be 
credited  for  the  pajrment  upon  his  mortuaiy  notes,  and 
caused  the  payment  to  be  charged  by  the  university  to  plain- 
tiff on  the  account  which  it  owed  him  for  services  rendered; 
or  that,  even  if  the  $3,000  payment  by  Murphy  had  been 
made  in  cash,  since  the  amount  due  him  from  the  university 
was  either  $3,056  or  $3,126,  there  would  still  be  left  a  small 
balance,  the  release  of  which  would  constitute  a  sufficient 
consideration  for  the  $2,300  note;  claiming  that  his  account 
against  the  university  has  been,  in  fact,  entirely  released 
and  cancelled. 

Appellant  urges  that  there  is  no  affirmative  showing  tc 
negative  the  possibility  of  his  having  cancelled  this  small 
balance  as  a  consideration  for  the  note  in  suit.  In  answer  to 
this,  defendant  contends  that  plaintiff  is  not  in  a  position  to 
urge  a  reversal  because  of  the  absence  of  such  evidence,  be- 
cause the  defendant  offered  to  show  that  such  balance  had  not 
been  cancelled  and,  upon  objection  by  plaintiff,  the  court  ex- 
cluded such  evidence.  Defendant  concedes  that  such  ruling 
was  erroneous.  Defendant's  cases  upon  this  proposition  will 
be  referred  to  later  in  the  opinion.  It  is,  of  course,  true,  as 
contended  by  appellant,  that  a  contract  in  writing  signed  by 
the  party  to  be  bound  imports  a  consideration.  The  trial 
court,  in  the  instant  case,  placed  the  burden  of  proof  upon 
defendant  to  show  want  of  consideration.  The  plaintiff  cites 
cases  holding  that  verdicts  must  have  evidence  to  support 
them  and,  where  there  is  no  substantial  evidence  to  overcome 
a  prima-facie  case,  a  verdict  should  be  directed. 

But  we  are  of  opinion  that  there  was  sufficient  evidence 
of  want  of  consideration  to  take  the  case  to  the  jury  upon 
that  issue.  When  plaintiff  urged  Bower  Murphy  and  Ells- 
worth Murphy,  sons  of  decedent,  to  consent  to  the  allowance 
and  payment  of  the  note  in  suit,  he  undertook  to  state  what 
the  consideration  for  the  note  was.    The  situation  was  such 
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that  he  might  then  be  expected  to  mention  everything  con- 
stituting saeh  consideration.  The  only  claim  in  that  respect 
made  by  him  at  that  time  was  that  the  note  was  a  part  pay- 
ment of  his  claim  of  $3,056  or  $3,126  against  the  university. 
He  did  not  mention  the  fact  that  $3,000  had  been  paid  there- 
on a  few  days  before  the  note  was  given,  and  claim  that  the 
consideration  for  the  $2,300  note  was  the  comparatively 
trifling  amount  of  $56  or  $126  (the  alleged  balance  of  his 
claim  after  the  payment  of  $3,000),  though,  as  already 
stated,  that  is  the  claim,  or  one  of  the  claims,  of  appellant  in 
this  court.  The  failure  of  plaintiff  to  mention  any  other  con- 
sideration at  that  time  could  very  properly  be  considered  by 
the  jury  as  an  implied  admission*  against  interest  to  the  effect 
that  there  was  nothing  else  which  could  be  called  a  considera- 
tion, and  this  would  constitute  proof  sufiScient  to  negative  the 
existence  of  a  consideration  in  any  other  form  than  that 
urged  by  him  at  that  time.  Thus,  it  has  been  held  that  plain- 
tiff's schedules  of  personal  property  filed  with  the  township 
assessor,  and  verified  by  her  affidavit,  which  contained  no 
statement  of  her  authorization  of  the  note  sued  on,  were 
admissible  to  support  an  allegation  that  she  did  not  own  the 
note  at  the  time  such  schedules  were  made.  Fudge  v.  Mar- 
quell,  (Ind.)  72  N.  E.  565.  In  an  action  against  the  estate  of 
a  decedent,  upon  a  note  which  was  equal  in  amount  to  the 
entire  value  of  the  decedent's  estate,  evidence  that  plaintiff, 
in  a  conversation  with  one  of  the  heirs,  who  was  subsequently 
made  administrator,  as  to  the  renting  of  the  decedent's  land, 
did  not  mention  the  note,  is  admissible.  Waison  v.  Newell, 
142  N.  Y.  Sup.  653. 

Objection  to  one  item  alone  may  imply  admission  of  the 
rest    Abbott's  Trial  Evidence,  p.  566  (2d  Ed.). 

**  Conduct  of  a  party  inconsistent  with  his  present  con- 
tention may  tend  to  show  that  the  latter  is  an  afterthought, 
and  proof  of  such  conduct  is  therefore  competent  as  an  admis- 
sion.   Thus,  where  defendant  denies  liability,  it  may  he  shown 
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that  he  made  ncf  denial  on  a  particular  occasion  when  a  denial 
would  have  been  natural,  but  that  he  rested  his  defense  on 
some  other  ground,  or  endeavored  to  gain  time  by  promises 
of  settlement,  or  tried  to  arrange  favorable  terms  of  payment. 
In  case  of  a  plaintiff  or  other  claimant,  it  may  be  shown  that 
he  has  failed,  under  suitable  circumstances,  to  advance  the 
demand  upon  which  he  now  relies."  16  Cyc.  954,  955.  See, 
also,  WaUams  v.  Harter,  53  Pac.  405  (121  Cal.  47) ;  West  Chi- 
fiogo  Railway  v.  D(mghefiy,  89  HI.  App.  362.  In  a  claim 
against  a  decedent's  estate  on  a  note,  evidence  by  claimant 
that  it  was  founded  on  a  consideration  which  was  not  suffi- 
cient to  support  it  destroys  the  presumption  that  there  was 
some  consideration  other  than  that  proved  by  claimant.  In 
re  Pinkerton's  Estate,  99  N.  T.  Supp.  492;  Blamha^  v.  Bus- 
seU,  52  N.  Y.  Supp.  963,  affirmed  in  161  N.  Y.  629  (55  N.  E. 
1093) ;  Dovms  v.  Racine,  (Mo.)  162  S.  W.  331. 

Defendant  introduced  in  evidence  the  declarations  of 
plaintiff,  some  of  which  were  self-serving.  While  it  is  proper 
to  receive  such  self-serving  declarations  which  are  a  part  of 

the    same    conversation,    defendant    is    not 

^'  MTf^Bervinfc        bouud  by  such  statements  favorable  to  the 

non-conciu^" '      declarant.     He  may  rebut  such  statements 

or  show  them  to  be  erroneous,  and  it  is  for 
the  court  or  jury  to  reject  such  portions  of  the  statement,  if 
any,  as  appear  to  be  inconsistent,  improbable  or  rebutted  by 
other  circumstances  in  evidence.  Jones  on  Evidence,  Sees. 
293,  294  (Pocket  Ed.). 

From  the  evidence,  the  jury  could  have  found  that,  at 
the  time  the  note  in  suit  was  given,  plaintiff  was  indebted  to 
Murphy  for  more  than  the  amount  of  the  note,  counting  the 
money  Murphy  had  paid  out  for  him  in  cancelling  various 
debts,  and  could  have  found  from  the  evidence  that  the  note 
constituted  no  part  of  the  $3,000  payment.  As  stated,  the 
$3,000  payment  made  to  plaintiff  by  Murphy  was  nearly  a 
month  before  the  $2,300  note  was  executed,  and  in  referring 
to  this  $3,000,  plaintiff  himself  speaks  of  it  as  a  payment  in 
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monej.  Under  date  of  September  28,  1910,  plaintiff  wrote 
Chancellor  Stephens  a  letter  enclosing  the  two  receipts  be- 
fore set  out,  in  which  he  says,  in  part : 

**J.  "W.  Murphy  has  paid  to  me  for  the  University  the 
sum  of  $3,000  and  I  have  receipted  to  him  for  same.  The 
money  is  to  be  applied  as  follows  (as  shown  by  the  receipts 
I  gave  him,  and  as  shown  by  the  receipts  which  I  now  enclose 
to  you) :  .  .  .  I  retain  the  $3,000  and  ask  the  same  to 
be  charged  to  my  account  as  ordered  by  the  receipts  enclosed. 
.  .  .  The  payment  of  this  money  by  Mr.  Murphy  at  this 
time  greatly  relieves  my  financial  strain,  and  of  course  will 
be  gratifying  to  you  and  to  the  university.'* 

None  of  the  documents  referring  to  this  $3,000  refer  to 
the  $2,300  note  as  a  part  of  it  So  far  as  the  note  is  con- 
cerned, that  could  not  relieve  plaintiff's  financial  strain  be- 
cause, by  its  terms,  it  was  "non-negotiable"  and  could  not 
be  used  as  collateral,  and  there  is  no  evidence  that  he  did 
obtain  money  upon  the  note.  It  is  contended  by  appellant 
that  the  use  of  the  term  ** money"  by  plaintiff  in  the  letter 
was  used  in  its  broad  and  popular  sense  and  that  it  could 
include  the  note  in  question.  It  is  true  that  it  is  used  in  that 
sense  sometimes,  but  we  are  of  opinion  that  the  inferences  to 
be  drawn  from  the  circumstances  in  this  case  were  for  the 
jury.  They  might  have  adopted  plaintiff's  theory,  but  they 
did  not  do  so. 

As  stated,  plaintiff  now  urges  that,  even  after  the  pay- 
ment of  the  $3,000,  there  was  a  small  balance  left  of  his 
account  against  the  university,  that  the  note  might  have  been 

a  part  of  another  later  payment  by  Murphy, 

^'  NOT^:^con-       and  that  the  cancellation  of  this  small  bal- 

eTidence  °to        ance  is  a  sufiioient  consideration  for  the  note, 

and  plaintiff  now  complains  that  defendant 
did  not  prove  on  the  trial  of  the  case  that  this  balance  had 
not  been  paid  or  cancelled ;  but,  as  before  stated,  the  defend- 
ant offered  to  prove  that  fact  by  witness  Stephens,  chancellor 
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of  the  university,'  but  the  evidence  waa  ruled  out  upon  the 
objection  of  the  plaintiff.  It  seems  to  us  that  the  evidence 
was  clearly  competent  and  the  ruling  erroneous,  and  that 
plaintiff  ought  not  to  be  permitted  to  profit  by  the  error  of 
the  court  caused  or  invited  by  the  plaintiff.    As  said  by  this 

court  in  Spicer  v.  Websier  City,  118  Iowa  561, 

^'  ERBOB-' right      562,  the  defendant  should  not  be  permitted 

seiMnYited         to  profit  by  its  objection  to  the  very  proof 

error. 

which  it  now  insists  should  have  been  made 
and  which  it  could  have  furnished  had  it  chosen  to  do  so.  See, 
also,  Walsh  v.  New  York  C.  &  H.  R.  Co.,  (N.  Y.)  97  N.  B.  408, 
37  L.  B.  A.  (N.  S.)  1137.  For  other  cases  to  the  same  pointy 
see  Sours  v.  CHreat  Northern  Railmay,  (Minn.)  84  N.  W.  114; 
Roche  V.  Nason,  (N.  Y.)  77  N.  E.  1007,  1009;  jffoW  v.  Brooks, 
(lU.)  72  N.  E.  727,  728;  Lincoln  County  v.  Chicago,  B.  &  Q. 
R.  Co.,  (Neb.)  108  N.  W.  178,  180;  White  v.  Moffett,  (Ark.) 
158  S.  W.  505,  507;  Paul  v.  Western  V.  T.  Co.,  (Mo.)  145  S. 
W.  99, 102 ;  Vance  v.  Drug  Co.,  149  111.  App.  499 ;  3  Cyc.  252 ; 
Spaulding  v.  Mott,  (Ind.)  76  N.  E.  620,  624. 

The  offered  evidence  just  referred  to  was  contained  in  a 
deposition.  The  answers  to  the  questions  did  not  get  to  the 
jury   because   of   plaintiff's   objections.     But   the   answers 

thereto  are  set  out  in  the  record  in  this  court, 

'^'  i^\  rtght     and  it  is  said  by  plaintiff  that,  if  the  evi- 

ciusion^of '  evi'    dence  had  been  admitted,  it  would  not  have 

cesaity  to  con-    established  the  fact  which  plaintiff  now  says 

tlnue  offer.  ,  , 

it  was  incumbent  upon  defendant  to  prove. 
It  may  not  have  been  sufficient  to  have  convinced  the  jury, 
but  the  excluded  evidence  would  tend  to  prove  the  fact. 
Aside  from  this,  the  ruling  of  the  court  upon  plaintiff's  objec- 
tion to  the  offered  evidence  was,  in  effect,  an  exclusion  of  all 
evidence  upon  that  subject.  So  far  as  we  know,  the  defendant 
may  have  had  other  witnesses  to  prove  the  point;  but  de- 
fendant had  the  right  to  assume  that,  if  other  similar  evi- 
dence had  been  offered,  it  would  have  been  excluded.     As 
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bearing  upon  this  point,  see  Knvdson  v.  Parker,  (Neb.)  96 
N.  W.  1010,  1011.  It  should  be  kept  in  mind  also  that  the 
statements  made  by  plaintiff  to  the  sons  of  deceased  negative 
the  idea  that  the  note  was  given  to  satisfy  any  claim  as  small 
as  $126.  For  the  reasons  given,  we  think  the  court  properly 
submitted  to  the  jury  the  question  as  to  the  alleged  want  of 
consideration,  and  that  the  verdict  and  special  finding  have 
sufficient  support.  The  answer  of  defendant,  which  has  been 
before  set  out,  was  sufficient  to  raise  the  question  as  to  the 
want  of  consideration. 

2.  On  the  question  as  to  the  alleged  un- 

8.  Appbal    and  »    a 

brbob:  re-         due  influence,  we  shall  not  again  refer  to 

view :  appel-  '  ^ 

Sfer  o^f"fact?*  ^^^  evidence  at  any  length.  We  are  of 
ence"f  iant' of  Opinion  that  it  is  sufficient  to  take  the  case 
consideration.     ^  ^j^^  j^^  ^^  ^^^^  proposition.    U  IS  true, 

as  said  by  plaintiff,  that  solicitation,  importunity,  argument 
^    „  and  persuasion  are  not  necessarily,  undue  in- 

9.  Bills  and  •' 

notes:  undue    fluencc;  but  it  will  not  do  to  say  that  no 

Influence :  so-  '  -^ 

poJtunUy,  a™'  degree  of  importunity  and  persuasion  may 
gument.  amount  to  undue  influence  with  a  person  of 

great  age  and  enfeebled  to  some  extent,  physically  and  men- 
tally, and  where  the  relations  between  the  parties  are  inti- 
mate. We  shall  content  ourselves  with  giving  plaintiff's  cita- 
tions at  this  point  without  discussing  them  or  comparing  the 
facts  of  the  cases  with  the  facts  in  the  instant  case.  They 
are :  Muir  v.  Miller,  72  Iowa  585,  590 ;  Denning  v.  Butcher, 
91  Iowa  425 ;  Beith  v.  Beith,  76  Iowa  601 ;  9  Cyc.  455. 

There  is  some  evidence  to  sustain  the  charge  of  undue 
influence  and,  as  reasonable  minds  might  reasonably  differ  in 
their  conclusions,  the  question  is  for  the  jury.  Estate  of 
Jones,  130  Iowa,  at  page  184 ;  James  v,  Fairall,  154  Iowa  253. 
In  the  case  last  cited,  the  court  stated  that,  although  the 
evidence  was  not  strong,  it  was  suggestive  not  only  of  undue 
influence  but  of  fraud  as  well,  and  said :  *  *  Fraud  and  undue 
influence  can  rarely  be  established  by  direct  proof.  As  a  rule, 
no  one  knows  what  influences  are  used  to  accomplish  such 
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ends.    At  best,  the  ease  must  depend  largely  upon  circum- 
stances."   In  the  instant  case,  if  there  was  no 
'and  notks:       consideration  for  the  note,  the  obtaining  of 
ence :  bow""       the  note  itself  would  be  fraud.    That  the  in- 

shown :  Influ-        -  ^    _  .  _  , 

ence  in  other     fluence  exerted  on  a  party  by  another  may 

matters.  .  t-       ^      ^  ^ 

be  shown  by  proof  of  the  influence  in  other 
matters,  and  that  such  proof  is  entitled  to  great  weight,  see 
Good  V.  Zooik,  116  Iowa  582.  The  same  case  and  others  hold 
that,  although  a  person  may  not  be  shown  to  be  of  unsound 
mind,  yet  it  is  proper  to  take  into  consideration  his  mental 
condition,  age,  and  the  like,  as  bearing  upon  the  question  of 
undue  influence,  and  that  what  would  not  be  improper  in- 
fluence of  a  person  in  sound  health  might  be  held  improper 
as  to  a  person  in  feeble  mental  and  physical  condition.  Lingle 
V.  Lingle,  121  Iowa  133 ;  Wai  of  Wiltsey,  135  Iowa  430,  438 : 
Wai  of  Convey,  52  Iowa  197. 

It  is  not  necessary  that  a  person  charged  with  exercis- 
ing undue  influence  must  have  been  present,  commanding  and 
coercing  such  act,  if  the  influence  was  actually  operative  in 

inducing  it.    Brackey  v.  Brackey,  151  Iowa 

^^'  ?o™:^un-      99,  101,  and  cases.     As  bearing  upon  this 

accu^"ab^^'    question,  the  mental  and  physical  condition 

strament  ex-    of  Murphy  and  his  age  should  be  considered, 

ecuted.  i  ,  ,  ,    . 

although  mental  incompetency  is  not  set  up 
as  a  separate  defense.  Strictly  speaking,  there  was  no  fidu- 
ciary relation  existing  between  plaintiff  and  deceased,  yet 
their  relations,  as  shown  by  the  record,  were  very  close.  The 
influence  exerted  by  plaintiff  over  Murphy  in  other  matters, 
which  the  jury  could  have  found  from  the  letters  and  transac- 
tions between  them,  is  a  matter  proper  to  be  taken  into  C(m- 
sideration ;  the  fact  that,  even  under  the  view  of  the  evidence 
most  favorable  to  plaintiff,  there  was  no  consideration  for 
the  note  in  suit  of  a  character  directly  beneficial  to  Murphy 
is  a  matter  properly  to  be  considered ;  and  the  fact  that  plain- 
tiff did  not  disclose  to  Murphy,  or  concealed  from  him,  im- 
portant facts,  such  as  the  fact  that  he  (plaintiff)  was  receiving 


Oct.  1915]  Oeddes  v.  McElroy.  653 

a  commission  of  16  per  cent,  upon  Murphy's  notes  to  the 
university,  which  commission  constituted,  according  to  plain- 
tiff's claim,  the  greater  part  of  the  debt  he  claims  Murphy 
was  paying  to  him  by  the  note  in  suit,  is  also  a  circumstance. 
Plaintiff  himself  said  to  witness  Brown  that  Murphy  was 
incompetent.  Murphy's  denunciations  of  his  family  and  his 
notion  that  they  had  turned  against  him,  although  his  family 
had  always  considered  their  relations  as  harmonious  and 
knew  nothing  of  the  existence  of  any  trouble,  constitute  a  cir- 
cumstance bearing  upon  his  mental  condition.  It  is  true  he 
had  been  retained  in  his  position  in  the  church,  the  work  of 
which,  from  long  experience,  he  could  probably  do  almost 
automatically.  Plaintiff  was  the  nephew  of  Murphy  by  mar- 
riage; he  called  him  Uncle  John;  knew  all  of  Murphy's  ways 
and  peculiarities.  In  one  of  plaintiff's  letters,  he  says,  ''It 
is  just  Murphy's  way  and  it  is  usually  best  to  humor  it"; 
and  in  another,  ''I  went  to  his  home  twice,  making  other 
matters  an  excuse  for  my  going,  but  my  real  purpose  was 
to  get  the  university  before  her  (his  wife)  in  a  way  helpful 
to  him."  Deceased  had  confidence  in  plaintiff;  frequently 
talked  confidentially  with  him  apart  in  his  private  room.  In 
one  of  plaintiff's  letters,  he  wrote  that  he  was  going  to  ''get 
Murphy  for  a  large  sum."  Deceased  had  frequently  assisted 
plaintiff  financially  and  in  considerable  sums.  Deceased  paid 
out  for  plaintiff  in  money  more  than  he  had  ever  advanced 
to  any  of  his  sons,  without  causing  any  estrangement  between 
plaintiff  and  deceased.  Plaintiff  did  not  disclose  to  Murphy 
the  fact  that  the  execution  of  the  notes  to  the  university  was 
in  any  way  beneficial  to  appellant;  for  in  one  letter  plaintiff 
writes,  "He  does  not  know  that  you  and  I  have  had  a  word 
about  the  matter,"  and  again,  "He  did  not  and  does  not 
know  that  sending  his  note  through  me  could  make  any  dif- 
ference to  me."  The  giving  of  the  note  in  suit  was  con- 
nected with  the  giving  of  the  other  notes;  the  giving  of  the 
notes  was  not  known  to  Murphy's  family.  Without  referring 
further  to  the  circumstances  in  the  case^  we  conclude  that  the 
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finding  of  the  jury  has  sufficient  support  on  the  question  of 

undue  influence. 

^„    „  3.  The  instructions  given  by  the  court 

12.  Bills  and 

doe  inii  en"  •    *^^  Substantially  the  same  as  the  language 

Jie*d"Md°tn-    ^^^  ^  ^^^  ^®^  ^*  *^®  ^^^  ^f  ^^"^  Ames, 
firm  persons.    5^  j^^^  595^  ^^  approved  in  Cash  V.  Dennis, 

159  Iowa,  at  27. 

4.  Plaintiff's  third  assignment  of  error  is  stated  thus: 
The  fact  that  the  third  count  of  defendant's  answer  does 
not  state  facts  sufficient  to  constitute  a  defense  is  a  ground 
^.    _  for  a  new  trial,  under  paragraph  9,  Sec.  3755 

18.  Plkadino:  '  *-     --0     f        > 

ineufflcient       of  the  Codc;  that  said  count  does  not  state 

pleading  ' 

Bufflcien"        isLQts  sufficient  to  constitute  a  defense  because 
waiver.  ^jj^  restoration  of  the  consideration  received 

for  the  note  is  an  essential  element  of  the  defense  of  undue 
influence;  that  defendant  wholly  failed  to  prove  the  defense 
alleged  in  the  second  count,  that  is,  the  want  of  consideration, 
hence  plaintiff  was  prejudiced  by  the  court's  refusal  of  a 
new  trial  on  the  ground  that  defendant  did  not  restore  or 
offer  to  restore  the  alleged  consideration  for  the  note.  We 
have  already  held  that  defendant  did  not  fail  as  to  his  second 
defense,  and  the  jury  found  that  there  was  no  consideraticMi 
for  the  note;  hence  there  was  no  consideration  received  by 
deceased  which  he  or  his  representative  was  bound  to  restore. 
Defendant  contends  that,  even  if  it  be  conceded  that 
the  defense  of  undue  influence  was  not  properly  pleaded  be- 
cause of  failure  to  allege  a  return  or  tender  of  any  con- 
sideration received,  nevertheless  appellant  waived  the  objec- 
tion by  proceeding  to  trial  as  though  the  issue  were  in  the 
case,  and  by  failing  to  urge  any  objections  to  evidence  of 
undue  influence  on  account  of  alleged  defect  in  the  answer. 
There  was  no  motion  by  plaintiff  for  a  more  specific  state- 
ment of  the  answer.  Plaintiff  objected  to  some  of  the  evi- 
dence by  the  general  objection  that  it  was  incompetent^ 
irrelevant  and  immaterial,  but  did  not,  in  the  objection,  call 
the  court's  attention  specifically  to  the  point  relied  upon  in 
the  motion  for  new  trial  and  here — ^that  defendant  had  failed 
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to  allege,  as  a  basis  for  rescission,  a  return  or  tender  of  any 
consideration  received.  The  real  issue  tendered  by  the  third 
count  of  the  answer  was  the  alleged  undue  influence.  The 
matter  of  rescission  was  merely  an  incident  thereto  and  not 
a  separate  and  distinct  issue.  On  the  question  of  waiver, 
we  have  said: 

''To  avail  themselves  of  the  fraud  mentioned  as  a  com- 
plete defense,  the  contract  must  have  been  rescinded,  and 
appellant  contends  that  rescission  was  neither  pleaded  nor 
pi^oven.  It  may  be,  as  said  by  appellee,  that  tiie  allegations 
in  the  answer  were  sufiSciejit,  but  these  were  withdrawn  by 
the  amended  and  substituted  answer,  which,  though  specif- 
ically alleging  the  fraud,  omitted  any  reference  to  rescis- 
sion. The  trial,  however,  proceeded  on  the  theory  that 
whether  there  had  been  a  rescission  was  in  issue.  No  objec- 
tion to  the  evidence  bearing  thereon  because  not  alleged  was 
interposed.  .  .  .  We  are  satisfied  that  the  defect  in  the 
amended  and  substituted  answer  was  overlooked  at  the  trial 
which  proceeded  as  though  rescission  of  the  contract  had  been 
averred  therein.  In  these  circumstances  the  omission  cannot 
be  urged  as  a  ground  of  reversal" — citing  cases.  Cex  v. 
Cline,  147  Iowa,  at  356. 

''Evidence  was  introduced,  without  objection,  not  only 
showing  the  understanding  between  the  parties,  not  expressed 
in  tile  lease,  was  that  the  tenant  should  have  the  milk  after 
raising  tiie  calves,  but  also  tending  to  show  that  in  the  prac- 
tical execution  of  the  terms  of  the  lease  both  treated  and 
expressly  agreed  to  treajb  the  cream  or  butter  fat  as  equiva- 
lent to  butter,  the  manufactured  article.  The  difference  to 
the  landlord  was  insignificant,  and  if  in  carrying  out  the 
lease  he,  as  well  as  the  tenant,  recognized  the  sale  of  the 
butter  fat  as  practically  equivalent  to  that  of  butter,  the 
former  thereafter  should  not  be  permitted  to  insist  upon  any 
distinction  between  them.  Possibly  the  answer  was  not  as 
specific  as  it  should  have  been;  for,  while  it  put  in  issue 
the  claim  that  the  tenant  had  not  divided  equally  the  'other 
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prof^eds  of  the  farm, '  the  trial  proceeded  on  the  theory  that 
the  pleading  was  suiScient,  and,  as  this  matter  was  the  only 
one  wherein  there  was  any  dispute  in  the  evidence,  it  conld 
not  have  escaped  the  attention  of  the  court.  Attention  to 
the  course  of  the  trial  was  its  duty,  and,  the  parties  having 
treated  the  pleading  as  sufficiently  specific,  the  court  should 
have  accepted  their  construction.  Were  this  to  be  regarded 
as  a  separate  and  distinct  issue,  there  might  be  some  doubt 
whether  the  court  might  be  held  to  have  erred  in  not  sub- 
mitting it.  In  several  cases  it  has  been  held  proper  to  sub- 
mit issues  not  raised  by  the  pleadings,  when  consent  thereto 
or  acquiescence  therein  has  been  established  by  failure  to 
object  to  the  introduction  of  evidence  bearing  thereon  or  in 
some  other  manner.  See  Fenner  v»  Crips,  109  Iowa  455.  And 
where  this  has  happened  the  refusal  to  submit  such  an  issue 
was  adjudged  error  in  Hanson  v.  Kline,  136  Iowa  101.*' 
McLeod  V.  Thompson,  138  Iowa  304,  at  306. 

Sotne  of  these  cases  have  been  decided  since  paragraph 
9  of  Sec.  3755  was  added  to  that  section  of  the  Code  of  1897. 
If  the  parties  at  the  trial  treated  this  matter  of  tender  as 
though  it  had  been  pleaded,  it  would  be  the  same  as  though 
it  had  in  fact  been  pleaded  and,  under  such  circumstances, 
the  rule  in  prior  cases  as  to  waiver  would  not  be  changed  by 
the  addition  to  Sec.  3755.  We  think,  under  the  record  in 
this  case,  the  parties  treated  the  question  now  under  con- 
sideration as  properly  in  the  case,  and  that  plaintiff  may  not 
now  ask  a  reversal  on  that  ground. 

Appellant  cites  Donahue  v.  Prosser,  10  Iowa  276,  and 
cases  from  other  jurisdictions  on  the  point  that  restoration 
of  property  is  an  essential  element  of  the  defense  of  undue 

influence.     Defendant  concedes  that  such  is 

^*'  KOTwr^aS-      the  general  rule,  but  contends  that  tiiepe  are 

en^  :°rMciB-     exceptions  to  it  and  tiiat,  if  the  evidence  dis- 

Bion :  plead-         i        j      •  _x  j     • 

ing  return  of   closed  circumstances  rendering  a  return  or 

tender  unnecessary  in  connection  with  the  de- 
fense of  undue  influence,  the  issue  was  properly  submitted  to 
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the  jury;  that  Murphy  or  his  estate  could  rescind  for  fraud 
and  undue  influence,  and  that  in  such  event  he  or  his  estate 
would  be  entitled  to  be  put  in  statu  quo  as  well  as  plaintiff; 
that  the  only  way  plaintiff's  account  against  the  university 
could  be  restored  would  be  by  the  estate's  paying  an  equiva- 
lent amount  to  the  university,  if,  as  contended  by  appellant, 
there  was  a  release  of  plaintiff's  claim  for  commissions;  that 
if  this  is  required,  the  estate  is  not  placed  in  statu  quo  and 
that  the  right  of  rescission  is  practically  denied;  that  where 
such  a  situation  arises  through  fraud,  undue  influence,  or 
advantage  taken  of  an  incompetent  (no  beneficial  considera- 
tion capable  of  being  returned  having  come  into  the  hands 
of  the  party  seeking  a  rescission),  relief  in  the  form  of 
rescission  will,  nevertheless,  be  granted,  and  the  loss  made  to 
fall  upon  the  party  at  fault,  for  the  return  or  tender  is  not 
required  out  of  any  tenderness  of  the  law  for  the  one  guilty 
of  fraud,  and  he  cannot,  therefore,  complain  if  he  loses  in 
the  venture  money  paid  or  property  turned  over  to  a  third 
person,  which  complainant  is  not  in  position  to  restore.  The 
only  consideration  claimed  by  plaintiff  for  the  note  given  by 
Murphy  is  the  release  of  his  claim  for  commissions  for 
obtaining  mortuary  notes  given  by  Murphy,  for  which  there 
was  no  material  consideration  moving  to  iSlurphy. 

"We  shall  not  take  the  time  to  discuss  the  cases  cited  by 
appellee  to  this  proposition,  because,  as  we  have  already  in- 
dicated, we  think  appellant  waived  the  defect  in  the  answer. 

"We  simply  cite  the  cases.    O'Shea  v.  Vaughn 

i«5-  S'du?Tnmi-      (Mass.)  87  N.  E.  at  618;  WOson  v.  MaCon- 

S?on  I  faliSre     ^ell,  ( W.  Va.)  77  S.  E.  540 ;  Bmg  v.  Ring,  111 

tSrn"5rcoS:    N.  Y.  Supp.  713;  6  Cyc.  307;  MitcheU  v. 

nonprejudi-       Squirc,  128  lowa  269 ;  Ouckenheimer  v.  Ange- 

cial  error. 

vine,  81  N.  Y.  394;  Thrash  v.  Starbuck,  (Ind.) 
44  N.  E.  at  546.  Even  though  plaintiff  had  not  waived  the 
question  as  to  the  pleadings,  the  jury  having  found  in  answer 
to  special  interrogatories  that  there  was  undue  influence  in 
obtaining  the  note  and  that  there  was  no  consideration  there- 

VOL.  171  lA.— 42 
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for,  and  the  evidence  disclosing  without  conflict  a  situation 
which  wotdd  not  require  restoration  or  tender  of  any  supposed 
consideration  for  the  note,  there  was  no  prejudicial  error  in 
giving  instructions  which  would  not  make  restpration  or  tender 
essential  to  the  defense  of  undue  influence. 

5.  The  court  admitted  in  evidence  the  mortuary  notes 
which  had  been  given  by  Murphy,  a  copy  of  the  resolution  of 
the  university  as  to  plaintiff's  compensation  and  the  amoxmt 

due  him  for  commissions,  also  copies  of  letters 

^^'and^otbs:       alleged  to  have  been  written  by  plaintiff  to 

ence^fbow"'       Chancellor  Stephens.     These  are  all  argued 

ence  In  other     together  and  very  briefly  by  appellant.    The 

i&ftttef8. 

argument  is  that  such  evidence  was  calculated 
to  mislead  the  jury  and  inflame  their  minds  against  the  claim- 
ant. We  think  the  notes  were  properly  admitted.  It  is 
claimed,  and  there  is  evidence  tending  to  show,  that  undue 
influence  was  exercised  over  Murphy  by  plaintiff  to  secure 
such  notea  Undue  influence  is  urged  as  a  defense  to  the  note 
sued  on.  Under  this  defense,  it  is  competent  to  show  the 
surrounding  facts  and  circumstances,  including  the  influence 
of  the  party  in  other  matters  and  upon  other  occasions.  Oood 
V.  Zook,  supra.  And  further,  plaintiff  was  claiming  a  com- 
mission for  securing  the  mortuary  notes  and  it  was  proper  to 
inquire  whether  or  not  appellant  did  secure  such  notes  so  as  to 
entitie  him  to  a  commission.    As  to  the  resolution,  there  is 

some  confusion  in  the  record.    The  matter  is 

^^'  ^bSfevf-*       referred  to  in  the  abstract  and  two  additional 

na°8%eyo?i^"    abstracts.     It  appears  that  plaintiff's  objee- 

of^court:**"      tiou  to  the  offer  was  at  first  sustained,  but 

copies. 

later,  and  as  plaintiff  himself  had  testified  in 
rebuttal  in  regard  to  the  resolution,  the  court  admitted  the 
copy  in  evidence.  As  we  understand  the  record  from  the  ab- 
stracts and  amendments  thereto,  the  original  book  containing 
the  resolution  was  produced  when  Chancellor  Stephens'  depo- 
sition was  taken  in  Kansas  City,  and  the  witness  was  not 
willing  to  have  the  original  book  returned  with  the  deposi- 
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tion,  and  a  copy  thereof  was  made  and  certified  to  be  correct 
by  the  notary  taking  the  deposition.  This  compared  copy 
was  returned  with  the  deposition  and  offered  in  evidence.  We 
think  that,  under  the  circumstances,  the  resolution  was  ad- 
missible. BuUis  V.  Easton,  96  Iowa  513.  The  facts  are  not 
like  Ruthvem  v.  Clarke,  109  Iowa  25,  30,  where  the  original 
document  was  in  possession  of  a  party  to  the  suit  who  had 
offered  the  copies,  and  no  reasons  for  failing  to  produce  the 
originals  were  shown.  Furthermore,  the  resolution  was  em- 
bodied in  a  question  to  plaintiff  and  the  resolution  read  as  a 
part  of  the  question,  which  question  was  not  objected  to  «nd 
witness  answered  that  he  thought  he  received  from  some 
oflScer  of  the  university  a  copy  of  the  resolution,  and  that  he 
was  grateful  when  it  was  reported  to  him  that  the  university 
had  taken  such  action.  What  has  been  said  in  regard  to  the 
certified  copy  of  the  resolution  applies  also  in  part  to  the 
letters.  The  originals  were  produced  when  the  deposition  was 
taken  in  another  state.  The  witness  testified  that  the  letters 
produced  were  received  by  him  from  appellant  and,  to  the 
best  of  his  knowledge,  they  were  in  the  handwriting  of  appel- 
lant. In  addition  to  this,  appellant  was  called  to  the  stand 
by  th«  appellee  in  the  district  court,  the  letters  or  copies  were 
read  to  him,  and  he  was  asked  whether  he  had  not,  in  fact, 
written  such  letters.  While  refusing  to  acknowledge  their 
authenticity  directly,  he  stated  that  he  would  not  say  that  he 
did  not  write  them.  The  copies  offered  were  made  from  the 
originals  by  the  notary  taking  the  deposition  and  the  correct- 
ness of  the  copies  is  certified  to  by  him.  We  think  there  was 
no  error  in  admitting  these  documents. 

There  was  no  reversible  error  and  the  judgment  is — 
Affirmed, 

Deemeb,  C.  J.,  Weaver,  Evans,  Gaynor  and  Preston. 
JJ.,  concur. 
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Mary  Ethhl  May  Horner,  Appellee,  v.  Mary  Jane  Maxwell 

et  al.,  Appellants. 

SPECIFIC   PEBFOBMAKCE:    WillB— Agreement  to  Make— Degree 

1  of  Proof.  The  proof  required  to  establish  an  agreement  to  mako 
a  will  or  to  leave  property  to  a  certain  one  mnst  be  clear,  satis- 
factory and  convincing.  Evidence  reviewed  and  held  to  establish 
the  contract  alleged. 

WITKES8E8:    Competency— Traasaction  with  Deceased— Agreement 

2  to  Make  Will  to  Cblld— Testimony  of  Mother.  The  mother  of  a 
child  is  a  competent  witness  to  testify  to  a  transaction  had  by 
her  with  deceased  persons,  in  which  such  deceased  persons  agreed 
to  adopt  and  will  their  property  to  such  child.  In  such  case,  the 
the  mother  is  not  a  person  "from,  through  or  under  whom"  such 
child  derives  any  title  or  interest,  within  the  meaning  of  See. 
4604,  Code,  1897. 

Eyanb  and  Balinobb,  JJ.,  dissent. 

WILLS:    Oral  Agreement  to  Make— Homestead  as  Affecting  Valid- 

3  Ity.  An  oral  agreement  of  a  husband  and  wife  to  will  the  prop- 
erty possessed  by  them  at  the  time  of  their  death  to  a  certain 
child,  with  no  restriction  on  the  right  to  dispose  of  any  of  their 
property  during  their  lifetime,  is  not  invalid  because  such  agree- 
ment might  include  a  homestead. 

EVIDEKCE:     "Parol  Eyldence"  Bnle— Merger  of  Prior  Oral  Con- 

4  tract — ^Agreement  to  Will — ^Articles  of  Adoption.  An  oral  con- 
tract to  give  and  to  will  all  of  one's  property  to  a  child,  if  the 
parent  of  said  child  will  permit  the  promisor  to  adopt  said  child, 
is  not  merged  in  subsequently  prepared  articles  of  adoption, 
drawn  in  strict  compliance  with  the  statute  and  signed  and 
acknowledged  by  the  parent  of  the  child  and  the  adopting  par- 
ties, but  not  recorded  by  the  adopting  parents,  said  articles  con- 
taining no  provision  as  to  property  rights, 

DESHSBy  C.  J.,  Evans  and  Salinosk,  JJ.,  dissent. 

Appeal  from  Pottavxiiiamie  District  Court, — Hon.  Thomas 

Arthur,  Judge. 
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Wednesday,  June  30,  1915. 

Behearing  Denied  Monday,  October  4,  1915. 

Action  to  specifically  enforce  an  alleged  contract  of  Qeo. 
H.  and  E,  May  Crisp  to  leave  plaintiff  all  their  property. 
From  a  decree  entered  as  prayed,  the  defendants  appeal. — 
Affirmed. 

I.  N.  FUckinger,  Clifford  Powell,  and  Tinley,  Mitchell 
&  Pryor,  for  appellee. 

W.  H.  KUlpack,  for  appellants. 

Ladd,  J. — I.  The  plaintiff  is  the  child  of  Mollie  Clue,  born 
out  of  wedlock,  who  became  a  member  of  the  household  of 
Geo.  H.  and  Elizabeth  May  Crisp  early  in  1888.    She  was 

first  cared  for  by  them  at  the  instance  of  her 

1,  Spbcxfic  pbb- 

FOBMANCB :         mother,  and  afterwards,  on  April  17th  of  that 

wills :  agree-  '  '  *^ 

dw-TO^o™*^^ "    y^^^i  articles  of  adoption  in  due  form  were 
proof.  signed  by  the  mother  and  the  Crisps.    Therein 

the  mother  yielded  the  custody  of  her  child  and  the  Crisps 
undertook  to  adopt  her  as  their  own  in  accordance  with  the 
statutes  of  Iowa,  and  agreed  that  they  would  **  nurture,  sup- 
port and  educate  her  as  their  own  child  and  in  all  and  every 
respect  take  the  place  of  parents,  both  natural  and  legal." 
The  child  was  reared  by  them,  though  the  articles  of  adop- 
tion never  became  effective,  owing  to  omission  to  record,  and 
now  brings  this  action  to  recover  the  estate  they  left,  on  the 
ground  that  they  orally  agreed  that  she  should  be  entitled 
to  and  becwne  the  owner  of  all  of  the  property  of  whatso- 
ever kind  of  which  they  should  die  possessed.  The  record 
is  quite  clear  that  Mr.  and  Mrs.  Crisp  declared  that  they  had 
no  children  and  expected  none,  and  that  all  their  property 
should  go  to  Ethel,  the  plaintiff.  The  natural  mother,  who 
since  married  one  Armstrong,  testified  that  she  first  left  the 
child  with  the  Crisps  to  be  boarded  for  a  compensation,  and 
shortly  afterwards  advised  them  that  she  could  not  pay  as 
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much  as  was  required  and  would  have  to  change  boardingr 
place,  whereupon  they  replied  that,  rather  than  give  her  up, 
they  would  keep  and  adopt  her;  that  she  objected  to  this  at 
first,  when  they  assured  her  that  they  would  give  her  a  home 
as  though  she  were  their  own,  and  when  they  died  would 
leave  her  everything  they  had;  that  they  had  no  children 
and  never  expected  to  have  any;  that  she  hesitated  about 
parting  with  her  child,  and  they  insisted  and  repeated  their 
assurance,  and  that  finally  the  articles  were  prepared  and 
she  supposed  the  contract  in  reference  to  willing  the  prop- 
erty was  included  therein,  these  being  given  to  the  Crisps; 
that  Mrs.  Crisp  objected  to  recording  the  instrument  for  that 
she  did  not  wish  her  folks  in  the  east  to  know  anything  about 
the  adoption,  but  wished  it  to  appear  that  the  child  was  their 
own,  **so  that  when  they  died  she  would  have  no  trouble  in 
getting  their  property."  A.  T.  Flickinger  testified  that  he 
prepared  the  articles  of  adoption  and,  after  these  were  signed, 
advised  that  it  was  necessary  to  record  the  same;  that  what 
he  did  was  in  the  interest  of  both  parties  without  employment 
as  an  attorney;  that  previous  to  the  execution  thereof,  the 
Crisps  said  th^  had  no  children  and  that  all  their  property 
should  go  to  Ethel;  that  they  would  make  a  will  and  leave 
all  their  property  to  her  if  the  mother  would  consent  to  the 
adoption,  and  that  she  consented  thereto.  At  that  time.  Miss 
Clue  was  a  domestic  in  his  home  and  continued  as  such  for 
several  years  afterwards.  Mrs.  Stork  testified  that  Mrs. 
Crisp,  after  her  husband's  death,  said  to  her  that  the  under- 
standing between  her  husband  and  herself  was  '^that  Ethel 
(plaintifi!)  was  to  have  everything  they  had  when  they  died. 
If  he  died  first,  then  she  was  going  to  carry  out  his  wishes 
to  the  very  best  of  her  ability."  This  evidence  was  uncontra- 
dicted save  by  that  of  the  defendant,  a  sister  of  Crisp,  who 
was  visiting  in  the  home  of  the  Crisps  for  several  months 
about  the  time  of  the  adoption  and  heard  no  conversation 
about  their  intentions  with  reference  to  the  disposition  of  the 
property,  and  the  further  fact  that  Mrs.  Crisp,  shortly  before 
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her  death,  executed  a  will  leaving  to  plaintiff  $5  and  all  the 
remainder  of  her  property  to  the  defendant,  and  a  further 
circumstance  that  Crisp,  prior  to  his  death,  willed  all  of 
his  said  property  to  his  wife.  But  Mrs.  Crisp  had  executed 
a  previous  will  in  1902,  leaving  her  property  to  the  plain- 
tiff.   The  adoption  papers  were  never  recorded. 

The  evidence  disclosed  that  the  relations  between  Mrs. 
Crisp  and  plaintiff  were  always  affectionate,  but  that  the 
former  grieved  over  the  latter 's  marriage,  which  happened 
shortly  before  the  last  will- was  executed,  and  insisted  that 
she  had  lost  her  baby.  The  significance  of  one  of  these 
wills  about  offsets  that  which  should  be  accorded  the  other, 
and  the  will  of  Geo.  H.  Crisp,  leaving  all  to  his  wife,  is  not 
inconsistent  with  the  alleged  promise  that  when  they  (both) 
died,  all  should  go  to  the  child.  The  oourt  did  not  err  in 
finding  the  alleged  oral  agreement  established  with  that  de- 
gree of  certainty  which  the  law  exacts.  See  Stiles  v.  Breed, 
151  Iowa  86 ;  Finger  v.  Anken,  154  Iowa  507. 

II.  The  competency  of  the  mother  as  a  witness  was  chal- 
lenged because  of  Sec.  4604  of  the  Code,  declaring  that 
*'No  party  to  Any  action  or  proceeding,    .    .     .    nor  any 

person  from,  through  or  under  whom  any  such 
^*  compSency :       party  or  interested  person  derives  any  interest 

wSh^deceaied :    OT  title  by  assignment  or  otherwise    .     .     . 

^ice'wm  to      shall  be  examined  as  a  witness  in  regard  to 

child:  teatl-  i    x  x-  •     x- 

monv  of  any  personal  transaction  or  communication 

motuer.  , 

between  such  witness  and  a  person  at  the 
commencement  of  such  examination  deceased  .  .  .  against 
.  .  ."  any  **  legatee,  devisee  ...  of  such  deceased 
person."  In  the  transaction  of  which  she  testified,  she  did 
not  purport  to  act  as  agent  for  her  child ;  she  seemed  rather 
to  be  making  a  gift  of  her  daughter  inter  vivos.  She  is  not 
seeking  to  enforce  the  contract  then  made,  though  her  testi- 
mony and  that  of  plaintiff  establishes  its  complete  perform- 
ance on  their  part.  The  fact  that  she  might  profit  by  her 
testimony  ought  not  to  exclude  it.    Neither  the  estate  in  dis- 
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pute  nor  the  interest  therein  sought  to  be  recovered  by  plain- 
tiff was  derived  from,  through,  or  under  the  mother,  for  she 
never  had  or  claimed  any  right,  title  or  interest  therein. 
**From,  through  or  under"  has  reference  to  the  devolution 
of  title,  and  not  the  agencies  by  which  this  was  effected.  In 
Stiles  V.  Breed,  151  Iowa  86,  the  person  acting  as  agent  for 
the  father  was  held  competent  to  testify,  and  what  was  there 
said  sufficiently  vindicates  the  ruling  that  the  mother  was 
a  competent  witness,  notwithstanding  the  objection  inter- 
posed. It  has  the  support  of  Crowford  v.  Wilson,  139  Qa. 
654  (44  L.  B.  A.  (N.  S.)  773) ;  and  Stowers  v.  HoUis,  83  Ky. 
544.  See  also  O'Neill  v.  Wilcox,  115  Iowa  15,  and  Robertson 
V.  Campbell,  168  Iowa  47.  In  Kossecm  v.  Rouss,  180  N.  Y. 
116  (72  N.  E.  916),  the  court  appears  to  have  confused 
acquirement  by  virtue  of  a  contract  of  a  person  with  deriving 
title  or  interest  from,  through  or  under  such  person,  and  to 
have  construed  a  statute  like  that  of  this  state  as  though 
it  were  like  that  construed  in  Asbury  v.  HickUn,  (Mo.)  81 
S.  W.  390. 

We  are  not  inclined  to  add  to  Sec.  4604  of  the  Code, 
though  there  is  a  reason  for  the  legislature  to  amend  it  so  as 
to  exclude  the  testimony  of  the  mother  in  a  case  like  this, 
and  that  of  an  agent  making  a  contract  for  another  with  a 
deceased  person.  In  both  instances,  death  having  closed  the 
mouth  of  one  of  the  parties  to  the  transaction,  the  law  might 
well  close  the  mouth  of  the  other.  It  has  not  done  so,  how- 
ever, and  we  are  of  the  opinion  that  the  mother  was  compe- 
tent to  testify  to  the  arrangement  made  with  the  Crisps. 

III.  Nor  can  it  be  said  that  the  agreement  was  invalid 
because  of  including  the  homestead  of  the  Crisps.  In  the 
first  place,  there  was  no  evidence  that  they  then  had  a  home- 
stead; and  in  the  second,  if  they  had,  there 
^'  a«reemln?to  was  nothing  to  prevent  them  from  disposing 
stead  as  affect-    of  it  after  their  death.    The  alleged  contract 

Ing  validity.  ..i         •  j  ^   j  x     • 

neither  imposed  nor  purported  to  impose  any 
limitation  upon  their  free  use  or  disposal  of  any  of  their 
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property  at  any  time  during  life.  Moline  v.  Carlson,  (Nebr.) 
138  N.  W.  721. 

IV.  Counsel  for  appellant  contend,  however,  that  all  that 
was  said  prior  to  and  at  the  time  the  articles  were  signed 
must  be  deemed  merged  therein  and  may  not  be  shown  as 

establishing     an     independent     agreement.  ! 
tides  of  adop-    That  this  is  the  rule  with  reference  to  ordi- 

tion :  parol 

fldd\o7a*d-        ^^^  contracts  goes  without  saying.    But  this 
missibiiity.         ^^  jj^^  g^^jj     rpi^g  statute,  Sec.  3250,  Code, 

prescribes  who  may  adopt  a  child,  **  conferring  thereby  upon 
it  all  the  rights,  privileges  and  responsibilities  which  would 
pertain  to  it,  if  born  in  lawful  wedlock  to  the  person 
adopting." 

Sec.  3252,  Code:  ''Such  instrument  must  also  be  signed 
by  the  person  adopting,  and  be  acknowledged  by  all  the  par- 
ties thereto  in  the  same  manner  as  deeds  conveying  real 
estate  are  acknowledged,  and  shall  be  recorded  in  the  re- 
corder's oflfice  in  the  county  where  the  person  adopting  resides, 
and  be  indexed  with  the  name  of  the  parent  by  adoption, 
as  grantor,  and  the  child  as  grantee,  in  its  original  name, 
if  stated  in  the  instrument." 

"Upon  the  execution,  acknowledgment  and  filing  for 
record  of  such  instrument,  the  rights,  duties  and  relations 
between  the  parent  and  child  by  adoption  shall  be  the  same 
that  exist  by  law  between  parent  and  child  by  lawful  birth." 
Sec.  3253,  Code. 

These  statutes  prescribe  precisely  what  is  essential  to 
accomplish  adoption  without  reference  to  what  other  under- 
standings  may  have  been  had  between  the  parties.  If  others 
there  may  have  been,  they  have  no  place  in  the  articles  of 
adoption  as  such,  which  aim  only  to  put  the  minor  in  the  same 
relation  legally  to  the  adoptive  parents  as  though  their  off- 
spring. Even  this  is  not  effected  unless  the  instrument  is 
recorded,  l^yler  v.  Reynolds,  53  Iowa  146;  Shearer  v. 
Weaver,  56  Iowa  578 ;  Oill  v.  Sullivan,  55  Iowa  341 ;  McCoU 
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lister  V.  Yard,  90  Iowa  621.  But  as  a  parent  may  confer 
on  another  the  legal  right  to  the  custody  of  his  minor  child, 
although  adoption  is  not  accomplished,  adoption  papers, 
though  not  recorded  or  somewhat  defective,  may  prove  effect- 
ive for  some  purposes  and  are  not  to  be  regarded  as  entirely 
void.  Miller  v.  Miller,  123  Iowa  165 ;  Fou4s  v.  Pierce,  64  Iowa 
71 ;  Chehak  v.  Battles,  133  Iowa  107. 

Here,  however,  the  instrument  was  prepared  in  strict 
conformity  with  the  statute  and  with  a  view  to  recording, 
and  therefore  with  the  sole  object  of  effecting  adoption.  It 
was  not  a  contract  within  the  meaning  of  the  term,  but  the 
compliance  in  form  with  statutory  provisions  to  effect  legal 
adoption  in  the  only  manner  possible.  A  writing  merely  in 
compliance  with  the  statutes  is  not  a  contract,  nor  do  these 
statutes  undertake  to  authorize  or  regulate  contracts.  They 
are  intended  rather  to  give  the  right  of  inheritance,  which 
does  not  arise  from  contract  but  from  the  law.  Jordan  v. 
Abney,  (Tex.)  78  S.  W.  486.  But  this  was  not  effected,  owing 
to  the  failure  to  record,  and  the  purpose  of  executing  the 
instrument  was  defeated  and  it  rendered  nugatory.  It  did 
not  purport  to  deal  with  the  property  rights  of  parents, 
natural  or  adoptive,  or  with  those  of  the  child,  and,  aside 
from  evidencing  the  yielding  of  its  custody,  it  was  of  no 
efficacy  whatever.  To  say,  in  these  circumstances,  that  what 
was  said  at  or  preceding  the  drawing  of  such  a  paper  was 
merged  therein  would  be  forcing  the  parol  rule  beyond  the 
reason  upon  which  it  is  based.  It  is  only  when  the  writing, 
construed  in  the  light  of  the  purpose  for  which  executed, 
shows  that  it  was  meant  to  contain  the  whole  bargain  between 
the  parties,  that  extrinsic  proof  of  a  distinct  and  separate 
oral  agreement  is  held  to  be  inadmissible.  Ingram  v.  DaHey, 
123  Iowa  188;  Sutton  v.  Orielel,  118  Iowa  78;  Murdy  v. 
Skyles,  101  Iowa  549,  555 ;  Chicago  Tel.  Supply  Co.  v.  Mame 
&  Elkhom  Co.,  134  Iowa  252. 

Here  the  subject-matter  of  property  was  not  touched  in 
the  written  instrument,  and  therein  the  cause  differs  from 
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such  cases  as  Brantingham  v.  Huff,  174  N.  T.  53  (95  Am. 
St  545),  in  which  the  written  a^eement  specified  what  the 
child  was  to  receive  upon  attaining  majority.  As  the  writ- 
ing before  us  failed  in  its  purpose  to  effect  adoption,  through 
the  neglect  of  the  adoptive  parents  to  record,  those  claiming 
under  them  ought  not  to  be  permitted  to  defeat  the  child's 
claim  to  the  property  under  an  independent  agreement  con- 
cerning a  subject  not  touched  in  that  writing.  Oral  testi- 
mony is  not  ordinarily  excluded  under  like  circumstances, 
nor  a  party  denied  the  right  to  establish  an  oral  contract  by 
proof  extrinsic  of  the  written  agreement.  Such  writt^i  agree- 
ment neither  evidenced  the  adoption  of  plaintiff  nor  con- 
ferred on  her  the  right  of  inheritance  or  claim  to  the  prop- 
erty, and  therefore  did  not  relate  in  any  way  to  the  subject 
of  the  oral  agreement.  We  are  of  opinion  that  the  oral  con- 
tract was  clearly  and  fully  proven,  and  that  the  objections 
to  the  evidence  were  rightly  overruled. 
The  decree  is — Affirmed. 


Weaver,  Qaynor  and  Preston,  JJ.,  concur. 

Evans,  J.  (dissenting). — I.  I  am  unable  to  concur  in  the 
majority  opinion.  I  agree  that  the  written  instrument 
failed  as  an  article  of  adoption  because  not  recorded  as  re- 
quired by  statute.  I  agree  also  that  such  failure  to  record 
would  not  necessarily  defeat  all  property  rights  which  might 
otherwise  have  accrued  to  the  plaintiff.  I  agree,  under  the 
authority  of  Chehak  v.  Battles,  133  Iowa  107,  that,  though 
such  written  instrument  never  became  effective  as  an  article 
of  adoption,  it  was  yet  available  to  the  plaintiff  as  a  written 
contract  and  was  specifically  enforceable  as  such,  as  far  as  it 
purported  to  confer  property  rights.  I  do  not  agree  that  an 
oral  contract  can  be  superimposed  upon  it  or  that  its  terms 
may  be  contradicted  or  enlarged  by  parol  evidence. 

In  the  Chehak  case,  supra,  the  plaintiff  was  permitted 
to  take  under  the  written  instrument  the  share  of  property 
which  would  have  fallen  to  her  if  such  written  instrument 
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had  been  properly  perfected  as  an  article  of  adoption  by 
acknowledgment  and  recording.  The  plaintiff  was  held  to 
take  not  as  an  heir  but  under  the  contract  according  to  its 
terms.  At  this  point,  there  is  no  material  distinction  between 
the  written  instrument  involved  in  the  Chehak  case  and  the 
written  instrument  involved  herein.  If,  in  the  case  before 
us,  the  Crisps  had  died  intestate,  then,  under  our  holding 
in  the  Chehak  case,  the  plaintiff  herein  could  have  taken  the 
estate  under  the  terms  of  the  written  instrument.  Both  in 
this  case  and  in  the  Chehak  case,  however,  the  written  instru- 
ment only  purported  to  confer  upon  the  child  the  same  rights 
of  property  as  if  she  were  the  natural  child  of  the  parties. 
No  restriction  was  put  upon  the  right  of  disposal  of  their 
property  by  the  adopting  parties  in  such  way  as  they  saw  fit. 
The  Crisps  did  dispose  of  it  by  will.  The  purpose  of  the 
parol  evidence  herein  is  to  override  the  will  and  to  put  the 
plaintiff  upon  a  higher  plane  of  property  rights  than  a 
natural  child  would  occupy.  To  my  mind,  such  parol  evi- 
dence is  clearly  incompetent,  as  tending  to  vary  the  written 
contract.  If  such  parol  evidence  is  admissible  in  this  case, 
it  must  logically  follow  that  parol  evidence  will  be  admissible 
in  any  case  of  adoption.  An  article  of  adoption,  though 
regular  in  all  respects,  will  be  equally  subject  to  addition 
or  diminution  by  parol  evidence.  If  the  failure  to  acknowl- 
edge the  instrument  in  this  case  rendered  the  written  instru- 
ment wholly  nugatory,  I  could  readily  agree  to  the  position 
of  the  majority  that  it  could  not  then  operate  to  exclude 
parol  evidence.  But  under  the  Chehak  case,  it  was  nugatory 
only  in  the  sense  that  it  failed  to  become  an  article  of  adop- 
tion. It  was  not  wholly  nugatory.  It  was  still  available 
as  a  contract  and  subject  to  specific  enforcement.  If  a  con- 
tract, it  was  necessarily  a  contract  in  writing.  If  a  regular 
article  of  adoption  is  immune  from  contradiction  or  varia- 
tion by  parol,  it  must  be  on  the  ground  that  it  is  in  writing. 
Its  immunity  in  that  respect  can  be  no  greater  than  that  of 
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Deemer,  C.  J. — I  agree  with  Evans,  J.,  in  the  first  para- 
graph of  his  dissent,  and  with  the  majority  on  the  second 
division  of  the  opinion,  and  consequently  vote  to  reverse. 

Salinger,  J. — I  concur  with  Evans,  J.,  in  his  dissent. 


Richards  &  Comstock,  Appellant,  v.  Henry  E.  Predrickson 

et  al..  Appellees. 

PBINOIPAL  AND  AGENT:     Evidence  of  Belationslilp— Sofflciency. 

1    Evidence  reviewed  and  held  sufficient  to  show,  in  an  action  for 

damages  for   misrepresentations  in  the   sale   of  land,   that  the 
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party  making  the  miflrepresentationB  was  the  agent  of  the  one 
owning  and  selling  the  land. 

FRAUD:    Frandnknt      Representations— •Action      for      Damages — 

2  Sdanter— Kecaasity  to  Show — ^How  Shown.  A  demand,  either 
in  law  or  equity,  for  damages  by  reason  of  alleged  fraudulent 
representations  must  be  supported  by  evidence  establishing  (a) 
that  the  representations  were  false  to  the  actual  knowledge  of 
the  one  asserting  them  to  be  true  or  (b)  that  the  representa- 
tions were  false  and,  with  the  intent  to  deceive,  were  reck- 
lessly asserted  to  be  true  without  knowledge  whether  they  were 
true  or  false,  or  (c)  that  the  representations  were  false  and 
were  made  under  any  other  condition  which  would  be  the  equiva- 
lent of  scienter.  Evidence  reviewed  in  an  action  for  damages 
for  false  representations  in  a  sale  of  lands  and  held  to  establish 
the  scienter, 

FRAUD:    Damages^  Measure  of— False  Representations  as  to  Non- 

3  existing  Land.  One  who,  in  falsely  representing  the  existence 
of  land,  pointed  out  what  he  claimed  to  be  such  land  and  esti- 
mated its  value  cannot  object  that  the  court,  in  assessing 
damages,  adopted  his  estimate  of  the  value,  especially  where 
there  was  other  evidence  that  such  estimate  would  have  been  cor- 
rect had  the  land  existed. 

VENDOR  AND  FUROHASER:    Vendee's  Action  for  Fossession — 

4  Costs  and  Attorney  Fees — ^Vendor's  Liability.  A  vendor  of  land 
is  not  liable  for  court  costs  and  attorney  fees  expended  by  the 
vendee  in  an  unsuccessful  action  to  remove  from  the  premises 
one  who  claimed  to  be  the  tenant  of  vendor,  the  vendor  having 
no  notice  of  such  action  or  opportunity  to  participate  therein. 

Appeal  from  Pottaiwittamie  District  Court. — ^Hon.  O.  D. 

Wheeler,  Judge. 

Wednesday,  June  23,  1915. 

Rehearing  Denied  Monday,  October  4,  1915. 

In  a  suit  to  foreclose  a  mortgage,  the  defendant  pleaded 
a  counterclaim,  and  a  balance,  after  cancelling  the  mort- 
gage, was  allowed  thereon,  and  judgment  entered  accordingly. 
Plaintiff  appeals. — Modified  and  Remanded. 

Stout,  Boss  &  Wells,  and  Tinley,  Mitchell  dt  Pryor, 
for  appellant. 

Sanmders  &  Stuart,  I.  J.  Dunn,  Oeorge  8.  Wright,  LysU 
I.  Abhott,  A,  W.  Askwith,  for  appellees. 
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Ladd,  J. — On  November  30,  1911,  the  defendant,  H.  E. 
Fredrickson,  made  a  written  proposition  to  Richards  &  Corn- 
stock,  a  corporation,  to  exchange  seventeen  new  and  used 
automobiles,  at  prices  aggregating  $22,300,  for  ''444  acres 
of  land  and  accretion  lands  adjoining  said  444  acres  and 
belonging  to  it, "  described  as  ' '  East  2/3  of  Lot  1,  and  all  of 
Lot  2  in  Section  5,  and  all  of  Lots  3  and  4,  in  Section  4,  all 
in  Township  75,  Range  44,  Pottawattamie  County,  Iowa,*'  and 
as  the  difference  in  value,  to  ''give  back  a  mortgage  on  said 
deeded  land  to  the  amount  of  $11,000  to  run  five  years  at 
6%  interest,''  and  "to  receive  Richards  &  Comstock's  share 
of  1911  crops. ' '  On  this  was  endorsed :  '  *  The  above  proposi- 
tion is  hereby  accepted  and  we  hereby  deposit  $1.00  earnest 
money  as  required  in  this  contract  (Signed)  Richards  & 
Comstock,  By  J.  De  P.  Richards.  Witness:  S.  S.  Mont- 
gomery. ' ' 

The  exchange  was  consummated  in  pursuance  of  this 
agreement  by  the  delivery  of  the  automobiles  to  Montgomery 
and  execution  of  a  warranty  deed  by  Richards  &  Comstock 
of  the  444  acres  of  land  to  Fredrickson,  and  a  quitclaim  deed 
to  him  of  the  accreted  lands,  and  a  mortgage  in  accordance 
with  the  terms  by  Fredrickson  to  Richards  &  Comstock.  As 
the  defendant  failed  to  pay  the  interest  on  the  mortgage  at 
maturity,  the  plaintiff  elected  to  declare  the  entire  indebted- 
ness due  and  instituted  this  suit  praying  that  it  be  foreclosed. 
The  defendant  pleaded  a  counterclaim,  in  which  he  alleged 
that  the  plaintiff,  through  its  agents,  falsely  and  knowingly 
misrepresented  that  in  the  tract  of  land  conveyed  there  were 
444  acres  of  deeded  land,  and  at  least  750  acres  in  the  entire 
tract,  including  the  accreted  lands;  that  there  were  in  fact 
but  434.18  acres  altogether,  and  that  defendant  made  the 
exchange  in  reliance  thereon  and  was  deceived  to  his  damage 
in  the  sum  of  $11,500.  In  the  second  count,  damages  were 
claimed  owing  to  the  failure  to  obtain  possession  until  one 
year  later  than  agreed,  and  the  expense  of  litigation  in  obtain- 
ing possession.     The  exchange  was  made  on  the  plaintiff's 
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part  through  one  Montgomery,  and  the  evidence  leaves  no 
doubt  that  he,  by  himself  and  through  one  Linn,  represented 
that  there  were  750  acres  of  land  in  all, — that  is,  more  than 
300  acres  of  accreted  land;  that  this  was  untrue  and  must 
have  been  known  by  them  to  be  untrue;  and  that  defendant 
relied  thereon  and  was  induced  thereby  to  make  the  exchange 
for  the  land,  when,  had  he  known  the  truth,  he  would  not 
have  done  so. 

I.  It  is  contended  by  appellant,  however,  that  Mont- 
gomery was  not  authorized  to  act  as  agent  of  the  plaintiff 
in  what  he  did,  and  that  plaintiff  did  not  know  that  the 

representations  were  false.  The  deal  was 
^'  and^agbnt:  negotiated  by  Montgomery  ostensibly  in  be- 
fationsMp':  ^^  half  of  Bichards  &  Comstock,  and  the  con- 
tract for  exchange  was  made  in  their  name. 
Their  signature  was  attached  thereto  by  De  Forest  Richards, 
who,  as  Comstock  testified,  was  their  agent.  Montgomery 
testified:  '^I  had  been  handling  this  land  for  Richards  & 
Comstock  for  at  least  two  years  previous  to  this  and  had  the 
renting  of  it.  Received  verbal  authority  from  both  Richards 
and  Comstock  to  represent  Richards  &  Comstock,  and  re- 
ceived such  shortly  after  they  acquired  the  land."  Though 
Comstock  denied  that  Montgomery  had  authority  other  tiian 
for  specified  acts,  he  admitted  *'that  probably  every  month 
for  the  last  year  I  had  some  wildcat  thing  put  up  to  me 
about  it  by  him";  and  testified  that,  about  November  29, 
1911,  he  received  a  dispatch  from  Montgomery  making  an 
offer  of  $4,000  cash  and  a  mortgage  of  $11,000  on  the  land, 
bearing  interest  at  the  rate  of  5% ;  that  he  objected  that  the 
rate  of  interest  was  too  low;  that  Montgomery  responded  by 
fixing  the  rate  at  6% ;  that  he  wrote  Montgomery  inquiring 
who  was  making  the  proposition  and  his  responsibility;  tliat 
he  answered  that  he  was  taking  a  lot  of  automobiles  and  was 
to  pay  the  money  or  have  somebody  do  so  for  him ;  and  that 
thereafter  he  requested  a  warranty  deed  of  the  deeded  land 
and  a  special  deed  for  the  accretion ;  that  he  sent  the  deeds 
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and  form  of  mortgage  covering  both  for  execution.  As  Fred- 
rickson  would  not  accept  the  last  mentioned  deed  without 
some  indication  of  the  amount  of  accreted  land  conveyed 
thereby^  Montgomery  telegraphed  Comstock:  ''Deal  accept- 
able except  they  want  added  the  following  on  quitclaim  deed : 
'Three  hundred  acres  more  or  less.'  This  means  nothing. 
There  are  more  acres  than  this  of  accretion  land.  Shall  I 
tell  them  that  you  will  add  this  clause  in  the  deed  ?  Answer. ' ' 
Comstock  responded:  "Must  have  Stout's  advice,"  and 
mailed  a  copy  of  Montgomery's  telegram  to  Stout  (his  at- 
torney), with  this  added:  "I  do  not  know  how  many  acres 
of  accretion  land  there  is.  Probably  more  than  three  hundred 
but  I  do  not  like  to  assert  this  with  my  indefinite  information. 
If  you  say  it  is  all  rights  however,  of  course  I  will  do  so. 
Kindly  advise  me." 

Comstock  testified  that  in  accepting  the  proposition  he 
was  not  aware  of  whose  it  was,  that  he  knew  nothing  of  the 
automobiles  and  supposed  it  was  a  cash  transaction  and  that 
.  he  wrote  to  Richards  to  go  ahead  and  close  the  deal.  There- 
after, Fredrickson  and  Montgomery  went  to  Stout's  office, 
and  after  some  parley,  there  was  inserted  in  the  deed,  follow- 
ing the  phrase,  "not  the  land  itself,  only  the  accretions,"  the 
words,  "being  three  hundred  acres  more  or  less,"  and  the 
deal  was  closed.  From  this  it  clearly  appears  that  Comstock 
was  fully  aware  that  Montgomery  was  exchanging  the  land  to 
Fredrickson,  and  was  put  on  inquiry  as  to  the  representations 
made  that  the  latter  was  giving  the  mortgage  back  and  that 
Richards  &  Comstock  were  receiving  the  $4,000  from  Mont- 
gomery in  lieu  of  automobiles.  Moreover,  Richards,  through 
whom  the  papers  were  turned  over,  was  fully  informed  that 
Montgomery  was  representing  himself  as  their  agent,  and 
all  of  them  knew  that  he  was  representing  that  there  were 
300  acres  of  accretions. 

As  Richards,  conceded  to  have  been  plaintiff's  agents 
knew  that  the  representations  had  been  made  by  Montgomery, 
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though  not  penonall J  knowing  the  facta,  and  that  the  ex- 
change was  induced  thereby,  it  is  not  so  material  whether 
MoDtgomerj  was  authorized  to  act  as  agent  or  noL  That 
iarae  la  fairly  preeented,  however,  and  we  are  not  inclined 
to  interfere  with  the  finding  of  the  district  eoort  that  he  was 
so  antiiorized. 

IL  Although  the  case  was  heard  in  equity,  the  donands 
in  the  counterclaim  are  for  damages.    In  other  words,  the 
defendant,  with  knowledge  of  the  facts,  confirmed  the  ex- 
change and  elected  to  recoup  in  damages  for 
^'  oieot'^repr?^    ^^7  injury  in  consequence  of  the  deceit  prae- 
S^oB^or'        ticed  on  him,  and  in  such  a  case,  scienter  or 
•^St^rrW       its  equivalent  must  be  proven.    Sylvester  v. 


mhowfhtnf        Henrich,  93  Iowa  489;  Clement  v.  Swanson, 


110  Iowa  106 ;  Boddy  v.  Henry,  113  Iowa  462 ; 
Hubbard  v.  Weare,  79  Iowa  678. 

Appellant  insists  that  there  is  no  evidence  from  which 
it  might  be  inferred  that  plaintiff  knew  that  there  were 
no  accretions  to  the  land  other  than  the  444  acres  of  what 
was  called  deeded  land.  The  record  discloses  that  Mont- 
gomery pretended  to  point  out  to  Fredrickson  the  alleged 
accretions  (being  a  part  of  the  444  acres)  and  the  boundaries 
of  the  farm,  and  especially  the  line  between  the  accretions 
and  the  original  lots.  Fredrickson  testified  that  he  then 
represented  that  there  were  at  least  300  or  350  acres  of  accre- 
tion and  pointed  out  where  these  lay.  Abbott,  an  attorney 
who  had  examined  the  abstract  for  the  defendant,  swore  that 
at  a  meeting  in  his  office,  Montgomery,  as  well  as  Linn,  posi- 
tively represented  that  there  were  between  300  and  500  acres 
of  accreted  land,  Linn  putting  the  figures  much  higher. 
Tooser  also  testified  to  hearing  the  conversation  in  Abbott's 
office  and  other  conversations  at  defendant's  store,  wherein 
Montgomery  stated  that  there  were  750  acres  in  the  land. 
Montgomery  denied  making  the  representations  and  insisted 
that  he  told  Fredrickson  that  he  did  not  know  how  much 
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there  was  and  testified  that  he  in  fact  did  not.  De  Forest 
Richards,  who  is  conceded  to  have  been  acting  for  plaintiff, 
testified  that  he  did  not  know  the  acreage,  but  thought  Linn 
did.  After  Montgomery  had  showed  the  land  to  defendant, 
he  referred  him  to  Linn.  The  latter  was  equal  to  the  occa- 
sion, as  he  stated  there  were  fully  800  acres  in  the  fanv, 
that  he  had  lived  near  by  several  years,  had  had  it  surveyed 
and  knew  where  the  stakes  were.  As  there  were  but  434.18 
acres,  less  than  the  deeded  land  as  represented,  and  condi- 
tions had  not  materially  changed  for  many  years,  and  he 
was  familiar  with  the  premises,  he  must  have  been  aware  of 
the  falsity  of  his  statements.  Indeed,  the  unanimity  with 
which  all  concerned  in  the  transaction  referred  to  Linn  raises 
the  suspicion  that  this  may  have  been  by  design.  Enough 
of  the  record,  however,  has  been  recited  to  indicate  that  all 
knew  of  the  representations'  having  been  made,  and  Mont- 
gomery, the  agent  of  plaintiff,  of  their  absolute  falsity. 
Others,  as  Richards  &  Comstock,  though  they  may  have  been 
without  knowledge  thereof,  were  willing  to  proceed  with  the 
deal  and  avail  themselves  of  its  advantages,  notwithstanding 
their  knowledge  of  the  representations,  and  their  want  of 
knowledge  that  there  were  accretions  as  represented.  Appel- 
lant concedes  that,  if  Montgomery  was  the  agent  of  plain- 
tiff in  effecting  the  exchange,  the  latter  was  chargeable  with 
his  knowledge  of  the  falsity  of  the  representations  made. 
If  it  be  conceded,  as  Montgomery  insists,  that  he  did  not 
know  that  there  were  any  accretions  to  the  land,  it  might 
well  have  been  found  that  he  recklessly  stated  that  as  true 
of  which  he  had  no  knowledge,  and  so  did  for  the  purpose  of 
deceiving  and  defrauding  the  defendant;  and  under  these 
circumstances,  as  was  held  in  Davis  v.  Central  Land  Co,, 
162  Iowa  269,  the  plaintiff  would  be  liable  for  the  damages 
suffered  in  consequence  of  the  deception  practiced. 

III.  The  court  assessed,  as  part  of  the  damages,  $12,000 
for  the  300  acres  of  land  represented  to  be,  but  not  included. 
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in  the  tract  conveyed.     The  evidence,  of  course,  could  not 

well  show  the   character  of  this  land,  but 

8.   Fraud:  dam- 

*f?"i  ?®*""''®  Montgomery  pointed  out  what  he  claimed  to 
to^o?-Si8t-"  ^  ^^^^  iBLud,  and  the  plaintiff  had  the  right 
ing  land.  ^  understand  that  the  land  would  be  of  the 

.character  pointed  out  to  him.  In  computing  the  value,  Mont- 
gomery had  estimated  the  444  acres  at  $75  per  acre,  and  had 
said  that  there  were  fully  350  acres  of  accretion  lands,  and 
that  that  would  figure  out  between  $35  and  $40  per  acre  for 
the  entire  tract.  Necessarily,  there  is  no  evidence  as  to  any 
difference  in  the  land,  and  as  plaintiff's  agent  had  made  this 
estimate  and  had  pointed  out  a  part  of  the  deeded  land  as 
accretions,  the  court  rightly  assumed  that  the  representaticm 
was  that  lands  of  about  the  character  pointed  out  would  be 
conveyed,  and,  therefore,  that  it  would  be  worth  the  price 
estimated, — that  is,  $35  or  $40  per  acre. 

Moreover,  witness  Mayne  testified  that  there  was  **no 
real  difference  between  the  accreted  land  and  the  land  that 
you  call  in  place, ' '  for  the  reason  that  they  were  in  the  same 
condition,  and  that  it  was  difficult  to  distinguish  between 
them.  If  the  agent  had  not  pointed  out  the  land  to  be  con- 
veyed, it  would  be  a  different  case,  as  there  probably  is  much 
difference  in  different  accreted  lands.  Having  pointed  out  the 
land,  however,  and  it  being  shown  by  the  last  mentioned  wit- 
ness that  ''all  of  this  land  that  has  vegetation  upon  it  is  worth 
about  $40  per  acre,"  the  plaintiff  is  in  no  situation  to  com- 
plain if  the  estimate  of  the  agent  of  $35  or  $40  per  acre  shall 
be  accepted. 

Under  the  rule  laid  down  in  Stoke  t\  Converse,  153  Iowa 
274,  the  measure  of  damages  is  the  difference  in  the  value 
of  the  property  as  it  was  and  as  it  would  have  been  if  as  repre- 
sented. Here  the  land  had  no  existence,  but  was  represented 
to  be  as  pointed  out  by  Montgomery,  and  would  be  the  reason- 
able market  value  of  the  land  as  so  pointed  out.  We  are  of 
opinion  that  defendant  should  be  allowed  the  lowest  estimated 
value  per  acre  for  300  acres,  or  $10,500  as  damages. 
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Under  the  terms  of  the  exchange,  the  defendant  was  to 
have  possession  of  the  land  March  1,  1912.  One  Lewis  had 
been  tenant  and  claimed  to  have  leased  the  premises  from 

Montgomery  as  agent  of  plaintiff  for  another 

4.  Vbndob  and  .f  w 

PUBCHA8BR I  vcar,  and  refused  to  yield  possession.  There- 
vendee  B  aC-  f         '  y  sr 

gewioi?!^  eSti  ^P^^>  ^^^  defendant  instituted  an  action  of 
few  :*veador^B  forcible  entry  and  detainer  in  the  justice 
liability.  court,  and  upon  trial,  Lewis  was  removed 

from  all  but  70  acres  of  land  and  defendant  put  in  posses- 
sion. On  appeal  to  the  district  court,  the  action  was  again 
tried  and  reversed,  the  costs,  amounting  to  $66.15,  being 
taxed  against  the  defendant.  The  court  included  in  its  judg- 
ment these  costs,  and  also  an  attorney  fee  of  $75,  on  the 
theory  that  there  had  been  a  breach  of  warranty,  and  the 
defendant  was  entitled  to  recover  the  costs  and  attorney's 
fee  expended  in  procuring  possession.  For  some  reason,  or 
because  of  neglect,  Montgomery  was  not  procured  as  a  wit- 
ness, and  it  is  suggested  that  the  result  of  the  suit  was  owing 
to  this  omission.  No  notice  of  the  pendency  of  the  action 
was  served  on  the  plaintiff,  and  it  had  no  opportunity  to  pro- 
cure possession  for  Fredrickson  nor  to  participate  in  said 
action  in  any  way.  This  being  so,  and  the  issue  being  doubt- 
ful, we  are  not  inclined  to  hold  that  recovery  may  be  had 
of  the  expenses  of  litigation.  Ydkwni  v.  Thomas,  15  Iowa 
67;  Swariz  v.  Bullvti,  47  Iowa  188;  Meservey  v.  SneU,  »4 
Iowa  222 ;  Alexander  v.  Sialey,  110  Iowa  607. 

The  decree  will  be  modified  so  as  to  exclude  the  costs 
and  attorney's  fees,  and  the  damages  reduced  to  $10,500,  and 
the  cause  will  be  remanded  for  that  purpose.  Each  party 
will  pay  one  half  of  the  costs  of  this  court. — Modified  and 
Remanded. 

Deemer,  C.  J.,  Evans  and  Prbston,  JJ.,  concur. 
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State  op  Iowa,  Appellant,  v.  L.  M.  Osborne  et  al.,  Appellees. 

CONSTITUTIONAL  LAW:    General  Operation  of  Laws— Begolation 
1,3,5  Of     OccupatiODB — OlasslflcationB — Transieiit     Merchant     Act. 

The  constitutional  principle  that  **all  laws  shaU  be  general  and 
of  uniform  operation  throughout  the  state*'  (Sec.  6,  Art.  1, 
and  Sec.  30,  Art.  3,  Const.)  does  not  command  that  a  statate 
designed  to  regulate  or  tax  an  occupation  shall  apply  to  every 
person  engaged  in  the  same  general  occupation.  Such  statate 
may  provide  any  natural  and  reasonable  classification  by  which 
some  engaged  in  the  occupation  are  amenable  to  the  statate, 
while  others  are  exempt.  But  the  Constitution  will  not  tolerate 
a  manifestly  unnatural,  arbitrary  or  unreasonable  classifica- 
tion. 

PRINCIPLE  APPLIED:  The  Transient  Merchant  Act  (Socs. 
700-c  to  700-m,  inc.,  Sup.  Code,  1913)  exacted  a  bond  and  license 
fee  from  such  merchants  and,  in  default  thereof,  provided  for 
criminal  prosecutions.    The  act  wa»  made  applicable  only: 

(a)  To  those  who  transacted  such  business  within  any  city 
or  town, 

(b)  To  those  who  transacted  such  business  in  an  occupied 
or  leased  building,  and 

(c)  To  those  who  had  not  previously  conducted  a  mercantile 
business  in  the  county. 

Held,  all  three  classifications  were  clearly  arbitrary  and  un- 
reasonable, being  founded  on  no  real  difference  between  the  occu- 
pation taxed  and  the  occupations  exempted. 

CONSTITUTIONAL  LAW:  General  Operation  of  Laws— Arbitrary 
2  Olasaification — ^Delegation  of  Power.  The  legislature,  being 
without  power  to  adopt  an  unnatural,  arbitrary  and  unreason- 
able classification  in  a  statute  designed  to  tax  an  occupation, 
is  necessarily  without  the  power  to  so  shape  the  statute  that  a 
taxing  official  may  do  that  which  the  legislature  cannot  do. 

PRINCIPLE    APPLIED:     (In   addition   to  No.   1.)     The   act 
was  specifically  made  applicable  to  ''agents";  yet  in  its  exemp- 
tion  clause,   ''selling  agents   in   the   usual  course  of  business" 
were  specifically  exempted  from  the  operation  of  the  act.    The 
.  statute  furnished  no  standard  or  guide  to  determine  the  distine- 
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tion  between  the  agent  exempted  and  tbe  agent  not  exempted, 
but  such  arbitrary  determination  rested  solely  with  the  taxing 
official.  EM,  such  power  cannot  be  constitutionally  conferred 
on  any  officer  or  individual. 

OOKSTirUTIONAL  LAW:    General  Operatloii  of  Law»— Segolatlon 
1,3,5  of  Occnpatioiia — Olassiftcatloiui — Transient  Merchant  Act. 

OOKSTITUTIOKAL  LAW:  General  Operation  of  Lawv— Claarillea- 
4  tiona — Municipal  Boundary  Lines  as  Basis.  A  classification,  in 
a  general  state- wide  taxation  statute,  not  enacted  for  the  benefit 
of  cities  and  towns,  cannot  be  constitutionally  sustained  when, 
thereunder,  a  certain  occupation  when  carried  on  within  the 
boundary  lines  of  a  city  or  town  is  made  subject  to  the  statute, 
but  is  exempt  from  the  statute  if  carried  on  outside  such  boundary 
lines. 

CONSTITUTIONAL  LAW:    General  Operation  of  Laws— >Begiilatlon 
1,3,5  of  Occupations — Classifications— Transient  Merchant  Act. 

CONSTITUTIONAL   LAW:     "Due   Process*  *— Essentials— xYottce— 

6  Hearing.  ''Due  process  of  law",  within  the  meaning  of  Sec.  9, 
Art.  1,  Constitution,  never  means  less  than  some  prescribed  course 
of  legal  proceedings  in  which  the  person  adversely  affected  shall 
have  an  opportunity  to  be  heard  and  to  resist.  Held,  the  Tran- 
sient Merchant  Act  was  violative  of  this  clause  of  the  Consti- 
tution. 

PBINCIPLE  APPLIED:  A  legislative  act  purported  to  tax 
or  regulate  the  business  of  transient  merchants.  ''Complaint'* 
of  a  violation  of  the  act  could  be  made  to  the  county  auditor. 
If  the  dealer  claimed  he  was  a  permanent  merchant,  the  auditor 
was  required  to  compel  the  dealer  to  do  two  things,  to  wit: 
(1)  Give  a  bond  conditioned  to  pay  all  claims  growing  out  of 
the  business  and  to  pay  the  fee  of  a  transient  merchant  if  he 
did  not  continue  the  business  one  year,  and  (2)  appoint  the 
auditor  his  agent  on  whom  service  of  notice  of  suits  might  be 
made.  Who  might  make  this  "complaint"  and  how  was  not 
provided.  No  hearing  or  notice  whatever  was  provided.  Held, 
statute  was  void. 

CONSTITUTIONAL   LAW:    Police   Power — ^Exercising.  Power   for 

7  Ulterior  Purpose — Crushing  Competition.  An  ostensible  exercise 
of  the  police  power,  for  the  evident  purpose  of  destroying  a  use- 
ful business  and  thereby  relieving  others  from  troublesome  com- 
petition, will  be  promptly  condemned  by  the  courts  as  unconsti- 
tutional.   Transient  Merchant  Act  condemned. 
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OONBTITUTIONAL  JJLW:  Taxation— ''Power  to  Deatroy"— Occo- 
8  patlon  Tax—- Bight  to  Ac^vixe  Property.  The  undoubted  power  to 
tax  harmlese  occupations  does  not  embrace  the  power  to  destroy, 
either  directly  or  indirectly.  The  inherent  and  constitntional 
right  'Ho  acquire^  possess  and  protect  property"  (Sec.  1,  Art.  1, 
Const.)  must  be  respected.  Held,  Transient  Merchant  Act  (Sec. 
700-i  et  seq..  Sup.  Code,  1913)  was  unconstitutionaL 

Appeal  from  Warren  District  Court. — ^Hon.  Lomn  N.  Hays, 

Jadge. 

Monday,  October  4,  1915. 

The  opinion  states  the  case. — Affirmed. 

John  B.  Howard,  Comity  Attorney,  for  appellant. 

C.  H.  E.  Boardman  and  H.  H.  McNeU,  for  appellees. 

Weaver,  J, — The  defendants  were  brought  to  trial  upon 
an  indictment  for  a  public  offense  stated  or  described  as 
follows : 

''That  the  said  L.  M.  Osborne  and  W.  A.  Tuttle,  on  the 
20th  day  of  September^  A.  D.  1913,  in  the  county  aforesaid, 
not  being  resident  merchants  therein,  did  unlawfully  then 
and  there  engage  in,  do  and  transact  a  temporary  or  transient 
business  in  the  city  of  Indianola,  Iowa,  as  transient  mer(diants 
by  selling  goods,  wares  and  merchandise  therein,  to  wit, 
buggies,  on  the  aforesaid  date,  and  did  unlawfully  for  the 
purpose  of  carrying  on  such  temporary  business  occupy  a 
building  in  the  said  city  of  Indianola,  Iowa,  for  the  exhibition 
and  sale  of  such  goods,  wares  and  merchandise,  without  hav- 
ing first  obtained  a  license  from  the  county  auditor  of  Warren 
county,  Iowa,  authorizing  them  to  engage  in,  do  and  transact 
business  as  transient  merchants  therein,  ccmtrary  to  the 
statute  in  such  cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  state  of  Iowa." 

The  prosecution  rested  its  case  upon  the  following  agreed 
statement  of  facts: 
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'^That  at  the  time  complained  of  in  the  indictment  the 
Marshalltown  Buggy  Company  was  a  corporation  whose  prin- 
cipal place  of  business  is  Marshalltown,  Iowa.  That  the  de< 
fendant  W.  A.  Tuttle  is  vice-president  of  said  corporation 
and  the  defendant  L.  M.  Osborne  is  secretary  thereof  and 
that  said  defendants  were  acting  on  behalf  of  said  corporation 
as  herein  set  out. 

'^That  shortly  prior  to  September  20, 1913,  the  defendant, 
W.  A.  Tuttle,  on  behalf  of  said  corporation,  employed  one 
J.  F.  Schee,  of  Indianola,  Iowa,  to  clerk  a  sale  of  buggies 
to  be  held  at  the  Westerly  Feed  Bam  in  Indianola,  Iowa,  and 
to  handle  the  paper  received  in  payment  thereof.  That  he 
caused  to  be  inserted  in  the  Indianola  Herald,  a  weekly  news- 
paper published  at  Indianola,  Iowa,  in  their  issue  of  Septem- 
ber 18,  1913,  an  advertisement  stating  that  the  Marshalltown 
Biiggy  Company  would  offer  at  public  sale  on  Saturday,  Sep- 
tember 20th,  at  the  Westerly  Feed  Bam  in  Indianola,  Iowa, 
two  carloads  of  high  grade  vehicles.  That  he  rented  space 
in  said  feed  bam  for  the  storage,  exhibition  and  for  the  sale 
thereof  of  said  vehicles,  said  sale  to  be  held  on  the  20th 
day  of  September,  1913.  That  two  carloads  of  buggies  were 
shipped  by  the  said  Marshalltown  Buggy  Company  to  them- 
selves at  Indianola,  Iowa.  That  the  said  company  paid  the 
freight  on  said  vehicles  to  Indianola,  Iowa,  and  subsequently 
paid  the  'Indianola  Herald  for  the  aforesaid  advertisement. 

"That  said  Marshalltown  Buggy  Company  was  not  a  resi- 
dent merchant  of  the  city  of  Indianola  at  that  time,  nor  on 
the  20th  day  of  September,  1913,  but  was  at  that  time  a 
corporation  organized  under  the  laws  of  the  state  of  Iowa 
with  its  principal  place  of  business  and  its  factory  at  Mar- 
shalltown, Iowa,  and  engaged  in  a  permanent  and  long  estab- 
lished business  at  ^larshalltown,  Iowa.  That  on  the  20th 
day  of  September,  1913,  a  demand  was  made  by  Tom  Darnell, 
county  auditor  of  Warren  county,  Iowa,  upon  said  defend- 
ants that  they  procure  a  transient  merchant's  license  before 
proceeding  with  said  sale.    That  the  defendants  had  no  such 
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license  and  procured  no  license,  and  that  the  Marshalltown 
Buggy  Company  had  no  such  license  and  procured  no  such 
license.  That  thereafter  on  the  same  day  the  said  defendant, 
W.  A.  Tuttle,  called  upon  one  Fred  Young,  a  resident  dealer 
in  buggies  in  Indianola,  Iowa,  and  took  him  to  the  said 
Westerly  Feed  Bam  where  he  inspected  the  said  vehicles 
exhibited  there  by  the  said  company.  That  the  defendant 
L.  M.  Osborne  was  present  when  the  said  Toung  inspected 
the  vehicles.  That  thereafter  on  the  same  day  the  said  de- 
fendants, acting  for  the  Marshalltown  Buggy  Company,  sold 
the  entire  two  carloads  of  buggies  there  exhibited  to  the  said 
Fred  Young  by  a  certain  instrument  in  writing,  being  Exhibit 
D,  which  is  as  follows:  We  hereby  sell  to  F.  C.  Young, 
Indianola,  Iowa,  the  twenty-three  vehicles  now  located  in 
Westerly  Bros.  Feed  Bam,  Indianola,  Iowa,  at  sixty-five  dol- 
lars each  and  two  extra  sets  of  buggy  wheels  at  five  dollars 
per  set.    Total,  $1,505.00.    Terms  cash  or  bankable  note. 

'*  Marshalltown  Buggy  Company, 
*'W.  A.  Tuttle,  Vice-President 
''Accepted.  F.C.Young — Dated  Indianola,  Iowa — Sept.  20-13. 

''That  thereafter,  on  the  same  day,  the  said  Young  pro- 
ceeded with  said  sale  as  advertised,  having  first  stated  at 
the  opening  thereof  that  he  had  purchased  the  entire  stock 
of  buggies  there  exhibited  by  the  Marshalltown  Buggy  Com- 
pany. That  the  said  defendants  assisted  in  said  sale  by  stat- 
ing at  the  opening  thereof  a  history  of  their  company,  their 
sales,  and  describing  the  workmanship  of  said  vehicles.  That 
they  advised  the  clerk  thereof  how  to  tell  and  how  to  keep 
the  stock  number  of  said  sale.  That  at  the  conclusion  of 
said  sale,  they  advised  the  clerk  as  to  the  amount  due  the 
proprietor  of  said  feed  barn,  which  the  ^lerk  then  paid,  and 
that  the  auctioneer  was  then  paid  one  per  cent  by  the  clerk 
as  the  amount  which  had  been  promised  by  them.  That  at  the 
conclusion  of  said  sale  they  went  to  the  harness  shop  of  said 
Young  and  there  he  was  credited  with  the  amount  of  the  pro- 
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ceeds  of  said  sale  by  the  banker  who  clerked  the  sale,  less  the 
amounts  above  set  out  and  the  clerk's  commission  and  the 
said  banker  there  certified  the  check  of  the  said  Young  for 
the  sumi  of  $1,287.28,  which  was  delivered  to  said  defendants, 
payable  to  the  Marshalltown  Buggy  Company.'' 

At  the  close  of  the  state's  case,  the  defendants  moved  for 
a  directed  verdict  of  not  guilty,  on  grounds  which  may  be 
abbreviated  as  follows: 

1.  That  the  evidence  offered  is  insufficient  to  sustain  a 
conviction;  and 

2.  That  the  statute,  Ch.  62  of  the  Acts  of  the  Thirty- 
fifth  General  Assembly,  with  a  violation  of  which  the  de- 
fendants are  charged,  is  unconstitutional  and  void  in  that 
(1)  it  is  not  of  uniform  operation  and  provides  for  an  un- 
reasonable and  arbitrary  discrimination  in  its  application  and 
enforcement,  contrary  to  the  provisions  of  Sec.  30  of  Art. 
3  of  the  Constitution  of  the  state  of  Iowa;  (2)  it  provides 
privileges  and  immunities  for  certain  citizens  which  it  denies 
to  other  citizens  upon  the  same  or  equal  terms,  and  deprives 
those  against  whom  it  is  enforced  of  their  liberty  and  prop- 
erty without  due  process  of  law,  contrary  to  the  provisions 
of  Sees.  6  and  9  of  the  Bill  of  Rights  embodied  in  the  state 
Constitution;  and  (3)  said  statute  violates  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  in  that 
it  denies  the  equal  protection  of  the  law  to  persons  prose- 
cuted for  its  alleged  violation. 

The  trial  court  sustained  the  motion,  a  verdict  of  not 
guilty  was  accordingly  directed,  and  the  defendants  were 
discharged.     The  state  appeals. 

The  statute,  the  validity  of  which  is  thus  put  in  issue, 
provides  in  Sec.  1  thereof  that  it  **  shall  be  unlawful  for 
any  temporary  or  transient  merchant  to  engage  in,  do  or 
transact  any  business  as  such  within  any  city  or  incor- 
porated town  without  first  having  obtained  a  license" 
therefor. 

Sec.  2  makes  it  the  duty  of  every  temporary  or  transient 


684  State  v.  Osbornb.  [171  Iowa 

merchant  desiring  to  transact  business  in  any  oonnty  of  this 
state  to  file  an  application  for  license  in  the  county  auditor's 
office,  stating  his  proposed  place  of  business,  the  kind  of  busi- 
ness and  the  time  for  which  he  desires  the  privilege.  He 
shall  also  pay  to  the  treasurer  of  the  county  a  license  fee  of 
$200,  taking  duplicate  receipts  therefor.  One  of  these  re- 
ceipts he  must  file  with  the  county  auditor,  together  with  the 
bond  hereiuEifter  mentioned,  and  thereupon  the  auditor  will 
issue  the  desired  license. 

Sec.  3  provides  that  before  the  license  issue,  the  appli- 
cant shall  deliver  to  the  auditor  a  good  and  sufficient  bond 
with  approved  sureties  in  the  amount  of  $1,000,  conditioned 
for  ''the  protection  of  all  persons,  firms  or  corporations  who 
may  have  claims  against  the  obligor  arising  out  of  said  busi- 
ness and  any  such  person,  firm  or  corporation  may  sue  thereon 
in  his  or  its  own  name."  The  applicant  must  also  deliver 
to  the  auditor,  with  the  bond,  ''a  duly  executed  instrument 
making  the  county  auditor  the  agent  of  the  obligor  for  the 
purpose  of  being  served  with  original  notice  of  suit  on  said 
bond." 

See.  4  prohibits  the  transient  merchant  from  advertis- 
ing or  representing  the  goods  which  he  offers  for  sale  ''as 
being  sold  as  an  insurance,  bankrupt,  railway  wreck,  in- 
solvent, assignee,  trustee,  executor,  administrator,  receiver, 
syndicate,  wholesale,  manufacturer  or  closing  out  sale,  or  as 
a  sale  of  goods  damaged  by  smoke,  fire,  water  or  otherwise,'* 
unless  such  dealer  shall  first  file  with  the  auditor  a  sworn 
statement  showing  where  and  of  whom  he  obtained  the  goods, 
the  place  from  which  the  goods  w^^  last  taken  "and  all 
details  necessary  exactly  to  locate  and  fully  to  itemize  all 
goods,  wares  and  merchandise  so  to  be  advertised  and  repre- 
sented." A  false  statement  in  any  of  these  respects  is  made 
punishable  as  perjury. 

See.  5  defines  the  words  "temporary  or  transient  mer- 
chant," making  them  applicable  to  "all  persons,  firms  or 
corporations  who  engage  in,  do  or  transact  any  temporary  or 
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transient  business,  either  in  one  locality  or  more,  or  by  travel- 
ing from  one  or  more  places  in  this  state,  selling  goods,  wares 
or  merchandise  and  who,  for  the  purpose  of  carrying  on  such 
business,  lease  or  occupy  a  building,  structure  or  car  for  the 
exhibition  and  sale  of  such  goods,  wares  or  merchandise." 

Sec.  6  provides  that  **  Whenever  it  appears  that  any  such 
goods,  wares  and  merchandise  have  been  brought  into  any 
county  in  this  state  by  a  person,  firm  or  corporation  who  has 
not  previously  conducted  a  merchandise  business  therein,  and 
it  is  claimed  that  such  stock  is  to  be  sold  out  at  reduced 
prices,  such  facts  shall  be  prima-facie  evidence  that  the 
person  so  offering  such  goods  for  sale  is  a  transient  merchant. " 

Sec.  7  provides  that,  if  complaint  be  made  to  the  county 
auditor  that  any  person  doing  business  in  any  city  or  incor- 
porated town  within  the  county  is  a  transient  merchant  and 
such  person  shall  claim  to  be  a  permanent  merchant,  the 
auditor  shall  require  him  to  furnish  a  bond  with  approved 
sureties  in  the  sum  of  $1,000,  conditioned  to  pay  the  license 
fee  of  $200  in  the  event  that  he  does  not  continue  in  the 
business  which  he  is  conducting  in  such  city  or  incorporated 
town  for  a  period  of  one  year  from  the  time  when  such  busi- 
ness was  started.  The  bond  must  also  stand  for  the  pro- 
tection of  all  persons  having  claims  against  the  obligor  aris- 
ing out  of  said  business  as  proArided  in  Sec.  3.  This  section 
concludes  with  the  following :  **But  after  such  merchant  has 
been  conducting  the  particular  business  in  which  he  engaged 
in  such  city  or  incorporated  town  for  a  period  of  one  year, 
he  shall  be  held  to  be  a  permanent  merchant  and  this  act  shall 
no  longer  be  applicable  to  him." 

Sec  8  exempts  from  the  operation  of  this  statute  com- 
mercial travelers,  selling  agents  in  the  usual  course  of  busi- 
ness, public  officers  selling  property  under  authority  of  law, 
and  '*any  person  selling  farm  and  garden  products." 

Sec.  9  provides  that  this  act  shall  in  no  way  limit  the 
Jkiuthority  of  any  city  or  town  to  exact  payment  of  license 
from  transient  merchants  desiring  to  do  business  therein. 
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and  declares  that  the  ''requirements  of  this  act  shall  be  in 
addition  thereto." 

Sec.  10  directs  that  license  collected  tinder  the  authority 
of  this  act  shall  be  paid  into  the  general  revenue  fund  of 
the  county;  and 

Sec.  11  makes  the  violation  of  the  provisions  of  the  act  a 
misdemeanor,  upon  conviction  of  which  the  person  so  offend- 
ing "shall  forfeit  and  pay  into  the  county  treasury,  in  addi- 
tion to  the  penalty  imposed  therefor,  double  the  amount  of 
the  tax  for  one  year,  as  fixed  by  Sec.  2.'* 

The  extraordinary  character  of  this  statute  justifies  the 
expenditure  of  time  and  space  we  have  given  to  the  statement 
of  its  several  provisions.  Moreover,  the  objections  raised 
thereto  on  constitutional  grounds  can  be  properly  disposed 
of  only  upon  due  consideration  of  the  act  in  its  entirety. 
Of  the  authority  of  the  legislature  to  provide  for  the  regula- 
tion of  business  by  transient  and  itinerant  dealers,  there  can 
be  no  reasonable  question.  Nor  is  there  room  to  doubt  that 
a  measure  of  such  authority  has  been  delegated  to  cities  and 
towns  organized  under  the  laws  of  the  state;  but  in  this,  as 
in  most  other  respects,  the  power  of  the  state  and  of  its 
municipalities  is  circumscribed  by  constitutional  limitations. 
We  have,  then,  to  consider  whether  this  statute  is  open  to  any 
of  the  objections  raised  by  the  appellee. 

In  the  exercise  of  the  admitted  authority  to  which  we 
have  already  adverted,  the  legislature  ordinarily  has  discre- 
tion to  select  and  classify  the  occupations  or  the  kinds  of  busi- 
ness for  which  license  fees  or  occupation  taxes  shall  be  exacted 
and  the  courts  will  not  undertake  to  review  or  nullify  such 
action  of  the  lawmaking  body  unless  it  clearly  appears  that 
the  classification  made  is  unnatural  or  arbitrary  and  un- 
reasonable and  founded  on  no  real  difference  between  the 
occupation  taxed  and  others  exempted  from  its  burdens.  See 
State  V.  Mitchell,  97  Me.  66  (94  Am.  St.  481)  and  cases  there 
cited. 

Assuming  a  valid  classification  to  have  been  made,  then 


Oct.  1915]  State  v.  Osborne.  687 

the  tax  or  license  exacted  must  be  unifonn  and  bear  equally 
upon  each  individual  or  person  or  kind  of  business  coming 
within  that  description.  Constitution  of  Iowa,  Art.  1,  Sees. 
1  and  6 ;  Art  3,  Sec.  30.  See  also  the  comprehensive  citation 
of  authorities  in  note  to  Eager  v.  Walker,  129  Am.  St.  E. 
(Ky.)  238,  250. 

So,  too,  if  the  occupation  be  one  of  harmless  character 
or  one  which  is  admittedly  useful,  the  license  fee  imposed 
must  not  be  so  exorbitant  or  oppressive  as  to  be  prohibitive 
of  its  pursuit  or  to  create  a  monopoly  for  the  benefit  of  a 
favored  few.  Kendrick  v.  State,  142  Ala.  43;  Morton  v. 
Mayor,  111  Ga.  162 ;  State  v.  Moore,  113  N.  C.  697 ;  State  v. 
Simtee,  111  Iowa  1,  4 ;  note  to  Eager  v.  Walker,  129  Am.  St. 
R,  238,  260 ;  Iowa  City  v.  Glassman,  155  Iowa  671.  And  this 
is  especially  true  where  the  burden  laid  upon  a  particular 
business  or  occupation  is  not  imposed  in  the  exercise  of  the 
taxing  power  for  the  purpose  of  revenue,  but  is  rather  an 
assertion  of  the  police  power  which  has  its  justification  only 
in  the  inherent  authority  of  the  state  to  provide  reasonable 
regulations  ''to  promote  the  health,  comfort,  safety  and  wel- 
fare of  society.''  Cooley's  Constitutional  Lim.  (6th  Ed.)  704. 

The  weight  of  authority  is  to  the  effect  that  a  license 
fee  enacted  as  a  police  regulation  for  an  occupation  or  busi- 
ness which  is  not  of  itself  harmful  or  demoralizing  must  have 
some  fair  relation  to  the  cost  of  making  and  issuing  the 
license  and  the  expense  of  police  supervision  and  protection. 
Wisconsin  Telephone  Co.  v.  MUwaiikee,  126  Wis.  1;  Robin- 
son V.  City  of  Norfolk,  (Va.)  60  S.  B.  762;  Postal  Co,  v. 
Taylor,  192  U.  S.  64  (48  L.  Ed.  342) ;  Tiedeman  on  Police 
Powers,  p.  274. 

When,  therefore,  it  is  clearly  evident  that  an  act  sought 
to  be  justified  as  an  exercise  of  the  police  power  is  not  in 
fact  intended  as  a  regulation,  and  that  its  real  purpose — 
no  matter  what  verbiage  is  employed  to  conceal  it — ^is  to 
raise  revenue  or  to  accomplish  some  ulterior  effect  not  within 
the  legitimate  province  of  legislation,  the  courts  will  hold  it 
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to  be  nnanthorized  and  void.  lavra  City  v.  Glassman,  155 
Iowa  671.  See  cases  above  cited.  It  may  fortlier  be  added, 
without  here  elaborating  upon  the  proposition,  that  the  man- 
ner and  method  provided  for  the  enforcement  of  such  an 
act,  whether  it  be  intended  merely  to  provide  revenue  or 
to  establish  a  police  regulation,  must  be  consistent  with  due 
process  of  law. 

Passing,  then,  to  the  statute  here  in  question,  let  us  first 
consider  the  objection  made  thereto  that  it  is  arbitrary  and 
unreasonable  and  that  the  license  imposed  is  unequal  in  its 

burdens  and  discriminating  in  character.    Th« 

^'  2?'JlwTg?n^"    requirement  in  Sec.  2,  that  *'any  transient 

Sf*ia^r*re^-    merchant"  desiring  to  do  business  in  anj 

pationa^f  ciasli^    county  must  first  procure  a  license,  pay  a  fee 

Transient  and  give  a  boud,  IS  clear  and  comprehensive 

Merchant  Act  _       .  i_-    .       *    j.       •     •      x*  j    •* 

and  gives  no  hint  of  discnmination,  and  it 
this  were  all,  it  woiQd  doubtless  be  well  within  the  authority 
of  the  legislature,  unless  we  should  find  the  amount  of  fee 
required  and  the  exaction  of  a  bond  to  be  so  manifestly  arbi- 
trary and  excessive  as  to  defeat  its  purpose.  But  when  we 
go  farther,  and  examine  Sees.  1  and  5,  we  find  that  the  pro- 
vision which  before  was  broad  enough  to  include  every 
transient  merchant  seeking  to  do  business  in  the  state  is  re- 
stricted to  transient  merchants  in  cities  and  towns,  and  then 
is  still  further  narrowed  down  to  persons  engaging  in  such 
occupations  **who  for  the  purpose  of  carrying  on  stick  busi- 
ness hire,  lease  or  occwpy  a  building,  structure  or  car  for  the 
exhibition  and  sale  of  such  goods/*  In  other  words,  the 
effect  of  the  general  provision  is  thus  so  narrowed  that  the 
gist  of  the  offense  is  not  in  doing  business  as  a  transient  mer- 
chant within  the  county,  but  in  hiring,  leasing  or  occupying 
a  building,  structure  or  car  for  the  purpose  of  carrying  on 
such  business.  Giving  literal  effect  to  this  provision,  if  the 
defendants  should  bring  a  dozen  buggies  from  Marshalltown 
to  Indianola  and  without  procuring  a  license  sell  them  from 
a  shop  or  building  engaged  for  that  purpose,  they  would  be 

Vou  171 
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guilty  of  a  punishable  misdemeanor;  while  a  competing  dealer 
coming  from  Des  Moines  to  the  same  town  with  an  equal 
number  of  buggies  and  selling  them  from  a  vacant  lot  hired 
or  leased  for  that  purpose  would  be  guilty  of  no  offense  at 
all.  That  this  distinction  is  arbitrary  and  unreasonable  is 
too  clear  for  argument  In  the  illustration  we  have  used, 
the  business  transacted  by  the  dealer  from  Marshalltown  and 
that  transacted  by  the  dealer  from  Des  Moines  is  in  all  essen- 
tial respects  identical,  and  no  reasonable  ground  can  be  as- 
signed for  saying  that  one  is  a  transient  merchant  and  the 
other  is  not  Chdddock  v.  Day,  75  Mich.  527;  State  v. 
Wagener,  69  Minn.  206 ;  Leonard  v.  Reed,  46  Colo.  307 ;  State 
V.  Parr,  109  Minn.  147. 

Again,  after  describing  the  class  of  persons  or  dealers 
required  to  obtain  the  license  as  including  all  temporary  or 
transient  merchants,  and  after  making  the  term  applicable 

to  ''all  persons,  firms  and  corporations  both 

^"  AL^hlwiVen-'    principal  and  agent  who  engage  in,  do  or 

oMawS1'^a?w?    transact  any  temporary  or  transient  business 

tion :  deiega-      either  in  oue  locality  or  more,  or  by  travel- 

tion  of  power.     .         ^  i  •       .!.•        x  ^ 

ing  from  one  or  more  places  in  this  state 
selling  goods,  wares  or  merchandise,'*  the  act  expressly  ex- 
cepts from  its  operation  the  selling  of  goods  by  ''commer- 
cial travelers"  and  by  "selling  agents  in  the  usual  course  of 
business,"  also  the  selling  of  "farm  and  garden  products." 
No  standard  is  given  or  fixed  by  which  the  ofScer  issuing 
the  license  may  differentiate  with  any  certainty  between  the 
"agent"  who,  by  Sees.  2  and  5,  is  forbidden  to  transact  a 
temporary  business  without  a  license  and  the  "selling  agent" 
who,  by  Sec.  8,  is  exempted  from  such  obligation.  A  travel- 
ing or  transient  merchant  may  employ  an  agent  to  sell  his 
goods,  wares  or  merchandise  and,  in  exercising  the  authority 
thus  conferred  upon  him,  the  agent  is  as  certainly  a  "selling 
agent  in  the  usual  course  of  business"  as  if  he  were  doing  the 
same  service  for  a  permanent  merchant  The  statute  as 
written  leaves  it  open  to  the  licensing  oflScer  to  arbitrarily 
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draw  a  line  or  make  a  discrimination  between  agents  or  sales- 
men of  the  same  essential  kind  and  character,  and  this,  we 
think,  is  a  power  which  cannot  be  constitutionally  conferred 
upon  any  officer  or  individual.  Yick  Wo  v.  Hopkins,  118 
U.  S.  356 ;  Staie  v.  Hoyi,  71  Vt  59 ;  Noel  v.  PeopU,  187  111. 
587;  Staie  v.  MiicheU,  97  Me.  66.  It  is  also  open  to  ques- 
tion whether  the  exemption  of  transient  dealers  in  farm  and 
garden  products  is  not  an  improper  discrimination,  but  our 
conclusion  that  the  statute  is  otherwise  fatally  defective  ren- 
ders it  unnecessary  that  we  now  take  time  for  its  discussion. 
But  see  State  v.  Warner,  69  Minn.  206 ;  Connolly  v.  Union 
S.  Pipe  Co.,  184  U.  S.  540,  564;  Broum  v.  Jacobs,  115  Qa. 
429 ;  State  v.  Oarbroski,  111  Iowa  496. 

It  is  further  to  be  noted  that  the  regulation  which  is  here 
sought  to  be  enforced  is  not  one  imposed  by  a  city  or  town, 
and  thus  limited  in  its  effect  to  business  done  in  municipal 

corporations.    It  is  enacted  as  a  general  stat- 

^'  S"2^""en""    lite  by  the  legislature,  but  limited  in  its  appli- 

oMawTf^K^-   cation  to  persons  doing  a  transient  business  in 

latlon  of  occu-       ...  ,  .  .    ,  . ,  .,  , 

pations :  cUbs-   citics  and  incorporated  towns,  while  expressly 
Transient  preserving  to  such  municipalities  all  their 

Merchant  Act.     *^  ^  ^ 

statutory  powers  of  license  and  regulation.  It 
discriminates,  however,  between  transient  dealers  who  do 
business  in  towns  and  those  who  do  not  Were  this  regulation 
one  provided  by  a  city  or  town  ordinance,  such  discrimination 
would  be  naturied  and  necessary ;  for,  generally  speaking,  the 
authority  of  the  city  to  legislate  is  restricted  to  its  own  terri- 
tory: but  whether  the  general  assembly,  legislating  for  the 
whole  state,  may  impose  an  occupation  tax  or  license  discrim- 
inating between  two  persons  doing  precisely 

4.  Constitution-  *^       ,  *^  . 

AL  LAW :  gen-     the  same  kind  of  business,  taxing  the  one  heav- 

eral  operation  '  ^ 

fflcations  f^"*"    ^^y  *^^  entirely  exempting  the  other,  because 

Smndary*  Unes   ^®  boundary  line  of  a  city  or  town  hapi>ens  to 

as  basis.  p^^  between  their  places  of  business,  is  not 

so  clear.    See  Eager  v.  Walker  (Ky.)  107  S.  W.  254.    That 

it  would  be  competent,  under  our  Constitution,  for  the  legis- 
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latore  to  impose  an  occupation  tax  upon  a  specified  class  of 
merchants  or  professional  men  in  certain  counties  of  the  state 
and  exempt  all  others  therefrom,  no  one  will  contend.  Is 
the  law  any  less  repugnant  to  the  constitutional  inhibition 
of  local  legislation  because,  instead  of  restricting  it  by  county 
lines,  its  operative  effect  is  limited  to  cities  and  towns  f  If 
the  law  were  ostensibly  or  in  fact  enacted  for  the  benefit  of 
cities  and  towns,  it  is  possible  that  this  objection  might  lose 
some  of  its  force;  but  such  is  clearly  not  its  purpose.  No 
authority  or  power  is  given  the  municipality  which  it  did  not 
before  possess.  The  officers  of  the  city  are  charged  with  no 
duty  or  responsibility  with  respect  to  its  enforcement.  The 
license  paid  goes  wholly  to  the  general  fund  of  the  county. 
No  police  protection  or  supervision  is  prescribed.  No  regu- 
lation is  provided  as  to  the  manner  or  method  in  which  a 
licensee  shall  conduct  his  business.  It  is,  upon  the  surface  at 
least,  nothing  more  nor  less  than  a  general  provision  for  the 
levying  of  a  license  or  occupation  tax,  not  upon  all  transient 
merchants,  but  upon  that  portion  of  the  class  so  designated 
which  undertakes  to  do  business  in  cities  and  towns.  If  it 
be  expedient  or  proper  to  levy  such  a  tax  for  state  puri>oses, 
there  is  no  reasbn  apparent  to  the  court  or  suggested  by 
counsel  in  argument  why  it  should  not  be  subject  to  the 
fundamental  rule  that  the  burden  of  the  tax  should  be  im- 
posed equally  upon  all  coming  naturally  and  fairly  within 
the  described  occupation. 

Still  another  discrimination  is  seen  in  Sees.  6  and  7, 
where,  as  we  have  already  noted,  it  is  provided  that  **  when- 
ever it  appears''  that  a  stock  of  goods  has  been  brought  into 

any    county    by    a    person    **who    has   not 

5.  Constitution-  , 

At  LAW :  gen-     prevtously  conducted  a  merchandise  business 

era!  operation 

litionli  S^cS'  **^''^wi''  and  "it  is  claimed  that  such  stock  is 
Sient'Mcr?'"'"  ^  ^®  closed  out  at  reduccd  prices,"  such  fact 
chant  Act         gj^^^y  ^^  prima-facic  evidence  that  such  person 

is  a  transient  merchant.  In  other  words,  if  two  competitors 
in  this  line  of  business  bring  into  the  county  two  stocks  of 
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goods  of  the  same  general  character,  which  they  place  in 
adjoining  store  buildings,  and  offer  them  for  sale  at  reduced 
prices,  and  it  further  appears  that  one  of  them  has  at  some 
previous  time  conducted  a  mercantile  business  in  that  county, 
while  the  other  has  not,  then  the  latter  (if  the  statute  be 
valid)  is  required  to  procure  a  license  and  give  a  bond  for  the 
benefit  of  his  custoi&ers  and,  upon  failure  to  do  so,  may  be 
prosecuted  and  convicted  and  be  made  to  sfuffer  as  a  crim- 
inal, while  the  former  is  subject  neither  to  license  fee  nor 
penalty  of  any  kind.  The  absurdity  of  the  proposition  and 
the  gross  injustice  of  such  a  rule  of  law  is  too  apparent  upon 
its  simple  statement  to  require  discussion.  If  such  discrim- 
ination is  not  unnatural  and  unreasonable  and  such  enact- 
ment be  not  class  legislation  of  the  most  obvious  character, 
then  the  constitutional  guaranties  of  personal  and  property 
rights  may  well  be  said  to  have  become  obsolete. 

Coming  now  to  the  objection  that  the  statute  contra- 
venes the  constitutional  guaranty  of  due  process  of  law  and 
of  life,  liberty  and  property,  we  turn  to  the  provisions  of 

Sec.  7.    It  is  there  provided  that,  upon  com- 

••  S^'S'w^"  u^    plaint  to  the  county  auditor  that  any  person  is 

Sentiios  :'do"'      doing  business  as  a  transient  merchant  in  any 

city  or  town  of  such  county,  the  auditor  shall 
require  of  such  merchant,  and  he  shall  furnish,  a  bond  in  the 
sum  of  $1,000,  conditioned  that,  if  he  does  not  continue  in 
the  business  in  which  he  is  engaged  in  such  city  or  town  for 
the  period  of  a  year,  he  shall  pay  the  license  fee  and  all 
claims  arising  against  him  growing  out  of  said  business; 
but  if  he  shall  continue  to  conduct  the  ''particular  business" 
in  which  he  is  then  engaged  for  a  period  of  one  year,  he  shall 
then  be  held  to  be  a  ''permanent  merchant,"  and  no  longer 
liable  to  the  tax.  There  is  no  requirement  as  to  the  person  or 
persons  entitled  to  make  the  complaint,  nor  that  it  shall  be 
in  writing,  nor  that  it  shall  be  verified  by  the  oath  of  any 
person.  It  provides  for  no  hearing  or  notice,  or  opportunity 
of  defense.    The  only  recourse  of  the  person  of  whom  the  do- 
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mand  is  made  is  to  quit  business  or  to  pay  the  fee  of  $200 
and  give  the  required  bond,  or  to  give  a  bond  to  secure  such 
payment  until,  by  a  year's  continuance  in  the  same  business 
in  the  same  place,  he  has  acquired  the  right  to  call  himself 
a  *' permanent  merchant.*'  Failure  to  give  the  bond  is  a  vio- 
lation of  the  statute  which  subjects  him  to  an  onerous  fine. 
Even  though  he  be  in  fact  a  lifelong  resident  of  the  place 
and  a  veteran  merchant  in  the  town  or  city,  yet,  upon  the 
simple  unverified  complaint  of  any  person  to  the  county  audi- 
tor that  he  is  a  transient,  he  may  thus  be  deprived  of  the 
right  to  transact  his  ordinary  business,  or  be  kept  under  bond 
and  subjected  to  the  inquisitorial  interference  of  the  auditor 
without  any  adequate  remedy  for  the  wrong  so  inflicted.  The 
constitutional  right  to  life  and  liberty  and  to  acquire,  pos- 
sess and  enjoy  property  is  not  a  mere  glittering  generality 
without  substance  or  meaning.  It  includes  the  right  to  pur- 
sue a  useful  and  harmless  business  without  the  imposition 
of  oppressive  burdens  by  the  lawmaking  power,  subject^  of 
course,  to  the  sovereign  right  of  the  state  to  lay  thereon  the 
ordinary  burdens  of  taxation,  assessed  and  collected  accord- 
ing to  the  established  forms  of  law,  and  to  such  reasonable 
regulations  as  the  peace,  comfort  and  welfare  of  society  de- 
mand. Due  process  of  law  does  not  necessarily  mean  judi- 
cial proceedings  in  all  cases,  but  it  never  means  less  than  some 
prescribed  course  of  legal  proceedings  in  which  the  person 
adversely  aifected  shall  have  an  opportunity  to  be  heard  and 
to  resist,  if  he  be  so  advised.  Depriving  an  owner  of  prop- 
erty of  one  of  its  essential  attributes  is  depriving  him  of  his 
property  within  the  constitutional  provision.  People  v.  Otis, 
90  N.  Y.  48.  To  take  from  property  its  chief  element  of  value 
and  deny  to  the  citizen  the  right  to  use  and  sell  or  transfer 
it  freely  in  any  proper  and  legitimate  method  is  as  much 
depriving  him  of  his  property  as  if  the  physical  property 
itself  were  taken.  Bank  v.  Divine  Grocery  Co.,  97  Tenn.  603, 
So,  too,  we  are  of  the  opinion  that  to  impose  oppressive 
and  unequal  burdens  upon  the  buying  and  selling  of  goods, 
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conditions  which  necessarily  hamper  the  merchant  in  his 
business  and  take  away  or  diminish  the  profitable  employ- 
ment of  his  labor  or  capital  is  an  unconstitutional  taking  of 
bis  property,  and  that  such  exactions  are  not  cured  or  legal- 
ized by  affording  him  the  option  to  give  a  bond  and  prove  his 
non-liability  to  the  wrongful  demand  by  a  specified  course  of 
conduct  in  the  future.  If  he  gives  the  bond  in  this  case,  he 
deprives  himself  of  the  right  to  sell  and  dispose  of  his  stock 
and  enter  any  other  business  for  an  entire  year;  otherwise  to 
subject  himself  to  the  payment  of  a  license  fee  with  which  he 
is  not  legally  chargeable.  Such  an  exaction  by  an  adminis- 
trative officer  has  none  of  the  characteristics  of  a  legal  pro- 
ceeding and  is  in  no  proper  sense  due  process  of  law. 

We  have  said  enough  to  indicate  the  necessity  of  afSrm- 
ing  the  judgment  below,  but  we  think  it  proper  to  add  that 
it  is  perfectly  manifest,  from  a  reading  of  the  entire  statute, 

that  the  ultimate  purpose  sought  to  be  accom- 
▲L  LAW :  po-      plished  by  its  provisions  was  neither  to  raise 

lice  power :  ex-     '^  "^  *^ 

for  uSeiJoir*'  public  revenue  nor  to  hedge  the  business  of 
cruBhfng  com-  transient  merchants  with  police  regulations 
petition.  £qj.  ^^  pxihliQ  benefit,  but  rather  to  relieve 

the  so-called  permanent  merchant  of  the  more  or  less  annoy- 
ing competition  of  the  transient  merchant.  The  plan  is  labor- 
iously wrought  out  and  is  couched  in  terms  phrased  to  avoid, 
if  possible,  the  fate  which  has  overtaken  many  other  stat- 
utes of  similar  design  when  brought  to  a  judicial  test  What^ 
ever  may  be  the  justice  of  the  complaint  that  the  transient 
merchant  does  not  pay  his  share  of  the  taxes,  the  remedy 
is  not  to  be  found  in  outlawing  him  or  destroying  his  busi- 
ness or  by  creating  a  monopoly  for  the  resident  merchant. 
Assuming  that  both  lines  of  business  are  honestly  conducted, 
one  is  as  legitimate  as  the  other  and  entitled  to  like  protec- 
tion, and  the  law  should  not  be  converted  into  a  weapon  by 
which  either  competitor  may  annihilate  the  business  of  the 
other.  Speaking  upon  this  question,  the  Michigan  court  has 
well  said:  ^'It  is  quite  common  in  these  latter  days  for  cer- 
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tain  classes  of  citizens — ^those  engaged  in  this  or  that  busi- 
ness— ^to  appeal  to  the  government — ^national,  state,  or  mnnic* 
ipal — ^to  aid  them  by  legislation  against  another  class  of  citi- 
zens engaged  in  the  same  business,  but  in  some  other  way. 
This  class  legislation,  when  indulged  in,  seldom  benefits  the 
general  public,  but  nearly  always  aids  the  few  for  whose 
benefit  it  is  enacted,  not  only  at  the  expense  of  the  few 
against  whom  it  is  ostensibly  directed,  but  also  at  the  expense 
and  to  the  detriment  of  the  many,  for  whose  benefit  all  legis- 
lation should  be,  in  a  republican  form  of  government,  framed 
and  devised.  This  kind  of  legislation  should  receive  no  en- 
couragement at  the  hands  of  the  courts,  and  be  only  upheld 
when  it  is  strictly  within  the  legitimate  power  of  Congress  or 
the  state  or  municipal  legislatures."  Chaddock  v.  Day, 
75  Mich.  527. 

In  conclusion,  we  repeat  what  we  have  already  sug- 
gested: that  the  power  of  the  state  to  tax  and  regulate  dif- 
ferent occupations  and  lines  of  business  is  not  to  be  denied. 

It  is  also  true  that  the  courts  have  sometimes 
AL  LAW :  toxa-  gaid  the  power  to  tax  is  power  to  destroy" ; 
occnpadon ' '  ^^^  ^  ^®  usual  with  all  general  propositions, 
Mqiiire'ppop-  ^^^  concession  may  be  overworked.  The  power 
^^'  to  tax  cannot  lawfully  be  carried  to  an  ex- 

tent to  destroy  rights  or  privileges  guaranteed  by  the  Consti- 
tution. The  first  section  of  our  Bill  of  Bights  assures  to  ev- 
ery man  protection  in  his  natural  right  to  acquire,  possess 
and  enjoy  property.  This  necessarily  includes  the  right  to 
buy,  sell  and  exchange ;  and,  in  so  far  as  the  trafSc  is  of  a 
harmless  and  useful  character,  the  state  may  not  impose  an 
occupation  tax  which  shall  operate  as  a  prohibition  or  as  a 
burden  of  magnitude  sufficient  to  render  the  right  valueless. 
For  example,  if  the  legislature  should  impose  an  occupation 
tax  of  one  thousand  dollars  per  year  upon  every  market 
gardener  or  farmer  or  carpenter  or  grocer  or  telegraph  oper- 
ator or  washerwoman,  no  court  would  hesitate  to  say  it  was 
an  unconstitutional  abuse  of  power.    The  power  and  discre- 
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tion  of  the  legislature  are  broad,  but  they  are  not  illimitable; 
and  while  we  will  be  slow  to  invalidate  a  statute  enacted  in 
due  form,  we  will  not  hesitate  so  to  do  if  the  unconstitution- 
ality of  the  act  is  patent  Nor  is  the  constitutional  protec- 
tion of  the  common  and  universal  right  to  life  and  liberty 
and  to  the  acquirement,  use  and  enjoyment  of  property  to 
be  avoided  by  calling  an  exorbitant  and  prohibitive  tax  a 
license  fee  imposed  as  a  police  measure.  The  police  power 
is  not  superior  to  the  Constitution,  and  police  regulations  of 
a  business  not  of  a  dangerous  character  which  amount  to  un- 
due restraint  or  prohibition  will  not  be  sustained.  8taie  v. 
Ashbrook,  154  Mo.  375;  Chicago  v.  Netch^,  183  IlL  104; 
State  V.  Moore,  113  N.  C.  697. 

The  Kentucky  Court  of  Appeals,  while  conceding  that 
the  amount  of  property  tax  to  be  imposed  in  the  general 
power  of  taxation  is  vested  exclusively  in  the  legislature,  pro- 
ceeds to  say,  ^'But  this  unlimited  freedom  from  judicial  con- 
trol does  not  extend  to  taxes  imposed  upon  trades,  occupa- 
tions or  professions,  and  the  courts  .  .  .  have  the  undis- 
puted right  to  determine  whether  or  not  a  legislative  act  is  in 
violation  of  the  Constitution,  although  its  purpose  may  be  the 
raising  of  revenue."    Eager  v.  Walker  (Ky.)  107  S.  W.  254. 

In  short,  the  right  of  the  state  to  impose  an  occupation 
tax  or  license  fee  upon  harmless  and  useful  lines  of  business 
is  to  be  exercised  with  due  regard  to  the  natural  and  consti- 
tutional right  of  every  individual  to  pursue  an  honest  calling 
and  have  and  enjoy  the  benefits  of  his  own  labor  and  be 
secure  in  the  use  and  enjoyment  of  his  own  property. 

There  are  many  other  questionable  features  of  this  stat- 
ute, some  of  which  are  discussed  by  counsel,  but  those  to  which 
we  have  given  attention  are  sufficient  to  dispose  of  the  appeal. 
The  trial  court  did  not  err  in  holding  the  enactment  void  and 
refusing  to  enforce  it.    The  judgment  below  is — Affirmed. 

All  the  Justices  concur. 
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Harry  Elmer  Stickles,  Appellee,  v.  Frank  Earl  Townsend 

et  al.,  Appellants. 

WITNESSES:    Attorney  as  Witness— I>aty  to  Witbdraw  ffom  Case 

1  The  Supreme  Court  ''much  prefer  that  counsel  should  not  testify 
as  a  witness  unless  it  is  necessary,  and  that  they  should  then 
withdraw  from  the  active  management  of  the  case.'' 

DEEDS:    Delivery — ^Evidence — Sufficiency.    Evidence  reviewed  and 

2  held  to  sufficiently  establish  the  delivery  of  a  deed  to  grantee. 

DEEDS:    Delivery— Inability  of  Grantor  to  Recall.    A  deed  once 

3  delivered  cannot  be  recalled  without  the  consent  of  the  grantee. 

Appeal  from  Oreene  District  Court. — ^Hon.  M.  E.  Hutchison, 

Judge. 

Monday,  October  4,  1915. 

Action  in  equity  to  quiet  and  establish  title  to  an  undi- 
vided one  si^th  of  164  acres  of  land,  and  a  lot  in  the  town  of 
Jefferson,  plaintiff's  title  to  the  lot  being  subject  to  a  life 
lease  in  Theresa  Jane  Townsend.  Plaintiff,  who  is  the  appel- 
lee,  based  his  claim  of  title  upon  a  certain  conveyance  executed 
by  the  first  three  named  defendants,  who  are  the  children  and 
devisees  under  the  will  of  Beece  Townsend,  deceased.  The 
deed  bears  date  July  10,  1906.  The  children  named  were, 
prior  to  said  conveyance,  the  owners  in  fee  of  a  two-thirds 
interest  in  the  real  estate.  The  defendants,  except  Theresa, 
filed  answer  denying  all  allegations  of  the  petition,  but  admit- 
ting the  execution  of  the  instruments  upon  which  plaintiff's 
claim  is  based ;  they  denied  that  delivery  of  same  was  made 
as  alleged  and  claimed  that  there  had  never  been  a  delivery  to 
plaintiff.    The  trial  court  found  in  favor  of  plaintiff,  and  a 
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judgnnent  and  decree  was  rendered,  granting  plaintiff  the 
relief  prayed.    Defendants  appeal. — Affirmed. 

Church  &  McCtdly  and  A.  D.  Howard,  for  appellants. 

H.  W,  Spangler  and  J.  A.  Henderson,  for  appellee. 

Preston,  J. — ^There  is  no  serious  dispute  between  counsel 
as  to  the  law  of  the  case,  and  the  question  presented  is  almost 
entirely  one  of  fact.  Many  of  the  facts  are  not  disputed. 
The  determination  of  the  case  turns  on  the  question  as  to 
whether  there  had  been  a  delivery  to  plaintiff  of  the  deed 
which  it  is  admitted  the  three  other  named  children  of  de- 
ceased executed.  Plaintiff  contends  that  the  deed  and  assign- 
ment of  the  one-sixth  interest  in  the  personal  property  were 
sent  to  him  at  Denver,  Colorado,  by  A.  D.  Howard,  who  is  one 
of  the  attorneys  for  appellants,  and  who  was  also  temporary 
administrator  and  administrator  with  the  will  annexed,  and 
who,  plaintiff  claims,  was  acting  for  plaintiff  in  this  matter. 
It  is  also  claimed  that  plaintiff  returned  the  deed  and  assign- 
ment to  Howard  with  directions  to  record  the  same.  He 
claims  that  he  did  not  know  of  the  alleged  or  so-called  escrow 
pai>ers  which  defendants  claim  they  left  with  Howard  at  the 
time  the  deed  and  assignment  were  placed  in  Howard's  hands; 
and  he  claims  that  said  escrow  paper  is  an  afterthought  De- 
fendants contend  that,  at  the  same  time  that  the  deed  and 
assignment  were  executed  and  placed  in  Howard's  hands,  they 
also  executed  and  placed  with  him  a  paper,  the  substance  of 
which  is  that  the  deed  and  assignment  were  not  to  be  delivered 
to  plaintiff  until  they  should  so  direct ;  they  contend  that  Mr. 
Howard  did  not  send  the  papers  to  plaintiff,  or  if  he  did,  he 
was  not  authorized  so  to  do,  and  that,  therefore,  there  was 
no  delivery.  Their  claim  now  is  that  plaintiff,  who  is  their 
half  brother,  was  addicted  to  gambling  and  that  their  pur- 
pose in  executing  the  deed  and  assignment  was  to  induce 
plaintiff  to  "straighten  up'*,  as  they  put  it,  and  that  if  he 
did  so,  the  papers  were  to  be  then  delivered  to  him.     The 
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three  defendants,  grantors  in  said  deed,  and  their  attorney, 
Mr.  Howard,  so  testify  over  plaintiff's  objection.  A  strong 
circumstance,  in  our  opinion,  against  defendants'  contention 
at  this  point  is  that  neither  the  deed  itself  nor  the  so-called 
escrow  paper  refer  to  such  a  matter.  Some  of  the  grantors 
testify  that  the  reason  they  did  not  want  the  deed  delivered 
was  that  plaintiff  and  defendant  Boss  Townsend  had  lost  too 
much  money  in  a  business  venture  in  which  they  were  engaged 
together  in  Colorado  a  year  or  two  after  Beece  Townsend 
died,  although  they  attempt  to  explain  and  qualify  their  testi- 
mony so  given.  There  is  but  little  evidence  in  the  record  that 
plaintiff  was  a  gambler.  One  of  the  defendants  testifies  that 
he  saw  him  gamble,  but  we  do  not  find  that  any  date  was  fixed. 

One  of  the  attorneys  for  defendants,  testify- 

^'  ISlwSS?^'      ing  as  a  witness,  said  that  plaintiff  had  ad- 

to  withdraw      mitted  it  to  hiuL    We  might  say  here  that  on 

the  really  vital  points  in  the  case  the  defend- 
ants rely  almost  entirely  upon  the  testimony  of  their  attorney, 
who  was  a  witness,  and  who  continued  in  the  active  manage- 
ment of  the  defense  in  the  district  court,  and  who  has  made 
the  argument  in  this  court 

We  do  not  wish  to  criticise  too  harshly ;  but  under  such 
circumstances,  we  much  prefer  that  counsel  should  not  testify 
as  a  witness  unless  it  is  necessary,  and  that  they  should  then 
withdraw  from  the  active  management  of  the  case.  It  is  hu- 
man nature  for  attorneys  to  be  intensely  interested  in  the  re- 
sult of  their  client's  case. 

As  bearing  upon  this  point,  we  may  state  that  appellants' 
abstract  contains  74  pages  and  there  is  an  additional  abstract 
of  65  pages.  Substantially  every  page  of  the  abstract  is  cor- 
rected, and  there  is  no  denial  of  appellee's  abstract.  The  en- 
tire deposition  of  one  material  witness  is  omitted  from  the 
abstract.  The  argument  for  appellants  is  made  without  re- 
gard to  the  corrections  in  the  additional  abstract. 

The  plaintiff  is  a  son  of  defendant  Theresa  Jane  Town- 
send,  by  a  former  husband.   Defendants  Frank,  Boss  and  Elda 
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are  her  children  by  deceased,  Reece  Townsend,  who  died  July 

1,  1906,  seized  of  the  real  estate  described. 
'  eryTevid^ce:    Deceased  died  testate,  but  his  will  made  no 

mfflclciicy 

provision  for  plaintiff  except  upon  a  con- 
tingency which  did  not  happen.  The  will  gave  to  his  widow, 
Theresa,  one  third,  and  the  undivided  two  thirds  to  his  three 
children,  Frank,  Ross  and  Elda,  share  and  share  alike.  The 
plaintiff  had  lived  in  the  family  for  about  twenty  years,  and 
since  he  was  fifteen  years  of  age,  and,  as  we  understand  it, 
claimed  to  have  had  some  agreement  that  he  should  receive  a 
share  of  the  estate,  and  threatened  to  contest  the  will  on  that 
ground.  He  was  dissatisfied  that  he  would  get  nothing  under 
the  will. 

By  direction  of  the  three  devisees,  Mr.  Howard  prepared 
a  deed  of  conveyance,  absolute  in  form,  to  an  undivided  one- 
sixth  of  the  real  estate  of  which  deceased  died  seized,  but  as 
to  the  lot  in  town, — ^the  homestead, — subject  to  a  life  estate.. 
This  deed  contains  this  provision:  ''and,  whereas,  it  is  the 
desire  of  the  said  Frank  Earl  Townsend,  Boss  M.  Townsend, 
and  Elda  Townsend,  that  their  brother,  Harry  Elmer  Stickles, 
should  own  a  part  of  the  real  estate  belonging  to  said  estate, 
and  that  he  should  receive  an  equal  share  therein  with  the  said 
legatees  under  said  will  .  .  .  this  conveyance  of  said  one- 
sixth  interest  is  made  to  the  said  Harry  Elmer  Stickles  for 
the  purpose  of  making  him  an  equal  owner  with  the  grantors 
in  the  undivided  two-thirds  of  said  real  property  that  is  left 
to  the  grantors  under  said  last  will  and  testament  of  the 
said  Beece  Townsend,  and  for  no  other  purpose."  This  deed 
bears  date  July  10,  1906,  and  was  signed  by  all  the  grantors 
named  and  was  duly  acknowledged  July  14,  1906.  At  the 
same  time,  an  undivided  one-sixth  interest  in  the  personal 
estate  was  assigned  by  the  same  parties  ai^  a  life  lease  from 
the  three  children  and  devisees  before  named  was  executed  for 
the  homestead,  which  contains  the  following  recital,  among 
others:  ''And  it  is  further  agreed  that  in  consideration  of 
this  life  lease  to  our  said  mother  that  said  home  shall  remain 
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as  it  now  is  until  the  death  of  the  said  second  party,  at  which 
time  said  home  shall  become  the  sole  property  of  Frank  Earl 
Townsend,  Ross  M.  Townsend,  Blda  Townsend,  and  Harry 
Elmer  Stickles,  each  to  share  and  share  alike."  Defendants 
contend  that  the  escrow  paper  before  referred  to  was  executed 
at  the  same  time.  As  stated,  this  last  proposition  is  denied 
by  plaintiff,  who  says  he  never  heard  of  it  until  a  year  or  two 
afterwards,  and  there  are  other  circumstances  in  the  case  indi- 
cating that  there  was  no  such  paper  delivered  to  Howard  until 
after  plaintiff  had  returned  the  deed  to  Howard  for  recording. 
We  shall  not  now  attempt  to  refer  to  all  these  circumstances, 
but  content  ourselves  with  stating  that,  from  the  entire  record, 
which  we  have  examined  with  care,  the  weight  of  the  evidence 
is  against  the  contention  of  defendants  that  such  an  instru- 
ment was  executed  and  placed  in  Howard's  hands  at  the  time 
the  deed  and  assignment  were  given  to  Howard.  The  cir- 
cumstances, or  some  of  them  hereinafter  referred  to,  have  a 
bearing  upon  this  point.  There  is  a  conflict  in  the  testimony 
as  to  whether  plaintiff  wajs  present  at  the  time  the  deed,  assign- 
ment and  lease  were  made.  Plaintiff  claims  that  after  the 
funeral  he  returned  home  before  any  of  the  papers  were 
drawn.  On  July  22,  1906,  or  eight  days  after  the  papers 
were  acknowledged,  he  wrote  a  letter  to  A.  D.  Howard 
from  Denver,  Colorado,  in  which  he  stated : 

**Mr.  Howard,  I  suppose  my  brothers  and  sister  have 
signed  those  papers  and  it  was  so  good  of  them  and  I  wish  to 
ask  you  if  those  papers  are  binding  or  could  it  be  taken  away 
again  should  anything  happen.  I  write  you  as  I  am  very 
much  interested.  I  would  like  you  to  let  me  know  of  anything 
that  concerns  me  and  if  possible  send  me  a  copy  of  the  papers 
they  signed.  I  would  not  like  for  you  to  speak  of  this  part 
of  the  letter  as  they  might  think  I  was  a  little  hasty,  but 
you  know  it  was  to  my  interest." 

Plaintiff  claims  that  he  received  the  original  deed  in  con- 
troversy and  the  assignment  of  the  personal  estate  and  that 
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they  were  in  a  letter  from  Mr.  Howard  dated  July  25,  1906, 
nrhich  reads  as  follows: 

''I  enclose  you  herewith  the  papers  signed  by  your  broth- 
ers and  sister,  conveying  to  you  an  equal  share  of  the  estate 
belonging  to  your  father,  Reece  Townsend.  This  makes  you 
an  equal  owner  with  the  others,  in  the  estate,  after  the  will 
is  probated,  and  then  the  deed  should  be  recorded.  I  send 
you  these  that  you  may  know  what  has  been  done  and  they  are 
now  irrevocable,  and  you  will  be  an  equal  owner  with  them  as 
soon  as  the  will  is  probated.  Tou  had  better  return  them  to 
me  to  keep  until  the  proper  time,  and  I  will  then  have  the 
deed  recorded  for  you,  and  have  the  executor  accept  notice  of 
the  other.'' 

Mr.  Howard  denies  sending  such  a  letter  and  denies  that 
be  sent  the  original  deed  and  assignment,  but  says  that  he  sent 
only  copies  of  the  instruments  and  produces  what  he  claims  is 
a  copy  of  the  letter  he  did  write.  There  is  a  serious  conflict 
in  the  evidence  as  to  whether  Mr.  Howard  did  send  a  letter  of 
July  25,  1906,  as  claimed  by  plaintiff.  It  is  referred  to  in 
the  record  as  Exhibit  A,  and  the  contention  of  plaintiff  is  that 
the  original  of  such  letter  was  attached  to  his  first  deposition, 
taken  in  Denver,  Colorado,  and  marked  Exhibit  A. 

August  19,  1906,  plaintiff  wrote  Mr.  Howard  from  Den- 
ver, as  follows: 

"Mr.  Art  Howard,  Dear  Sir:  I  wish  to  thank  you  very 
much  for  sending  me  those  papers  and  also  for  the  good  work 
you  have  did  for  me  and  I  will  return  them  at  once.  I 
should  have  sent  them  to  you  before  this,  but  I  have  been  so 
busy  and  have  neglected  to  do  so.  You  will  have  them 
recorded  and  attend  to  my  part  of  the  business  and  what  ex- 
pense there  is  attached  I  will  gladly  settle.  I  know  that  you 
will  see  that  everything  is  done  according  to  law.  It  was  very 
good  of  my  brothers  and  sister  to  remember  me  as  they  have 
and  I  am  very  thankful  for  it    You  will  find  those  papers 
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and  keep  me  posted.    Bespectfully,  your  friend,  Harry  E. 
SticUes." 

This  letter  is  marked  Exhibit  EE.  Mr.  Howard  as  a  wit- 
ness says:  ''This  letter  'EE'  came  back  with  these  papers 
when  he  returned  them  to  me."  But,  as  stated,  Mr.  Howard 
claims  that  these  were  copies  of  the  deed  and  assignment,  while 
plaintiff  claims  they  were  the  originals,  and  that,  after  he  had 
himself  made  a  copy,  he  returned  the  originals  to  Howard  for 
recording. 

Plaintiff  testifies  as  a  witness: 

"I  accepted  this  deed  when  received  through  the  mails 
as  a  conveyance  of  the  property  it  purported  to  convey.  I 
thought  I  owned  this  property  for  two  years  after  I  received 
the  deed.  I  never  told  A.  D.  Howard  to  withhold  the  deed 
from  record.  I  would  have  sent  the  deed  to  the  recorder's 
ofSce  myself  and  had  it  recorded  if  it  hadn't  been  for  How- 
ard requesting  me  to  send  the  deed  to  him  and  he  would 
record  it." 

Ooing  back  to  the  question  as  to  whether  there  was  an 
Exhibit  A,  a  letter  from  Howard  to  ^tickles,  dated  July  25, 
1906.  The  deposition  of  Stickles,  to  which  the  original  letter 
marked  Exhibit  A  was  attached,  was  filed  in  the  clerk's  ofSce 
about  one  P.  M.,  November  8,  1912.  Notices  were  sent  of 
the  filing,  and  Mr.  Howard  went  to  the  clerk's  ofSce  about  one 
P.  M.,  November  9th,  and  made  an  explanation  of  the  deposi- 
tion with  the  clerk  when  it  was  found  that  the  letter  referred 
to  in  the  evidence  as  Exhibit  A  was  missing.  Thereafter,  con- 
siderable testimony  was  taken  as  to  the  letter.  As  stated, 
defendants  deny  that  such  a  letter  was  sent;  but  it  is  the 
claim  of  defendants  that,  if  such  a  letter  existed  and  was  at- 
tached to  the  deposition,  it  was  removed  before  it  was  sent 
from  Denver. 

Mr.  Howard  testifies  that  he  did  not  remove  the  exhibit 
from  the  deposition  and  that  it  would  have  been  impossible 
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to  do  80  while  he  was  examining  the  deposition,  because  the 
clerk  was  present  all  the  time  he  was  examining  it.  But  we 
are  satisfied  from  the  record  that  such  a  letter  was  received 
by  the  plaintiff  and  that,  when  his  deposition  as  a  witness  was 
taken,  this  letter  was  attached  to  the  deposition  and  that  the 
original  deed  and  assignment  were  included  therein.  Wit- 
nesses in  Denver,  who  had  formerly  lived  in  Jefferson,  Iowa, 
and  who  were  acquainted  with  the  signatures  of  the  grantors 
attached  to  the  deed  and  with  the  signature  of  Mr.  Howard, 
testify  to  seeing  both  the  deed  and  the  letter,  and  that  the 
original  letter  was  attached  to  the  deposition.  Without  going 
into  this  matter  too  much  in  detail,  the  deposition  of  plaintiff 
Stickles  was  taken  a  second  time  at  Denver  and  he  testifies  as  to 
his  acquaintance  with  the  signature  of  Mr.  Howar^  and  that 
he  had  known  him  for  twenty  years ;  that  he  received  the  letter 
under  discussion ;  that  the  signature  to  the  letter  was  the  genu- 
ine signature  of  A.  D.  Howard ;  that  he  had  copies  of  the  letter 
made  by  Miss  WeUs,  and  that  Exhibit  A,  attached  to  the  depo- 
sition of  Spangler,  is  a  correct  copy  of  it ;  that  he  made  com- 
parison of  the  two ;  that  he  gave  the  original  of  said  letter  to 
Simonson,  the  notary  public,  when  his  first  deposition  was 
taken,  and,  the  last  time  he  saw  it,  it  was  attached  to  the 
deposition  and  marked  Exhibit  A. 

Simonson,  the  notary,  describes  the  letter  and  says  he 
identified  it  by  marking  it  Exhibit  A  and  attached  it  to  the 
deposition  of  Stickles  and  that  it  was  forwarded  by  him  to 
the  clerk  at  Jefferson,  Iowa. 

Miss  Wells  testifies  that,  at  the  time  the  depositions  were 
prepared,  she  made  a  copy  of  this  letter  for  Mr.  Spangler,  one 
of  plaintiff's  attorneys;  that  the  last  she  saw  of  the  letter  was 
when  it  was  attached  to  the  deposition  of  Mr.  Stickles. 

Spangler  describes  the  letter,  says  he  had  it  in  his  posses- 
sion  and  had  Miss  Wells  make  a  copy  of  it  and  that  he  com- 
pared the  copy  with  the  original;  that  he  attached  the  copy  to 
his  deposition ;  says  he  last  saw  the  original  of  the  letter  in  the 
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hands  of  the  notary  and  that  it  was  attached  to  the  first  deposi- 
tion of  Stickles  and  marked  Exhibit  A. 

Witness  Ross  testified  that  he  lived  at  Denver,  but  for- 
merly at  Jeflferson ;  had  known  A.  D.  Howard  twenty-eight  or 
thirty  years  and  was  familiar  with  his  handwriting ;  saw  the 
letter  purporting  to  be  from  him  to  Stickles,  dated  July  25, 
1906,  on  several  occasions;  that  he  was  employed  by  plaintiff 
as  attorney  in  this  matter  and  as  such  attorney  had  the  latter 
in  his  possession ;  that  he  corresponded  with  Howard  in  regard 
to  the  matter  in  controversy. 

The  clerk  of  court  testified  that  when  he  received  the 
package  of  depositions,  the  package  was  not  broken. 

Miss  Stevenson,  clerk  in  the  ofSce  of  the  clerk  of  courts, 
testifies  that  when  the  package  of  depositions  arrived  she  laid 
them  on  the  clerk's  table ;  that  the  clerk  went  home  to  do  some 
work  and  that  she  took  care  of  the  deposition  and  sent  notices 
to  the  attorneys;  that  she  was  in  the  office  until  five  o'clock 
that  afternoon,  and  between  one  o'clock  and  five,  she  looked 
through  the  first  deposition  and  that  she  then  saw  the  paper 
marked  Exhibit  A ;  that  she  was  familiar  with  the  signature 
of  A.  D.  Howard  and  his  signature  was  attached  to  the  paper 
which  she  says  was  marked  Exhibit  A. 

Plaintiff  testifies  that  he  was  acquainted  with  the  signa- 
tures of  his  two  half  brothers  and  his  half  sister,  and  that  the 
signatures  to  the  deed  and  assignment  sent  to  him  in  Exhibit 
A  were  their  genuine  signatures  and  that  the  signature  of  the 
notary  to  the  acknowledgment  thereto  was  the  genuine  signa- 
ture of  Mr.  Howard. 

Plaintiff's  wife  testifies  that  she  saw  such  instruments 
in  her  husband's  possession  in  Denver;  that  a  copy  was  made 
and  she  helped  proofread  the  copy ;  that  a  certificate  purport- 
ing to  be  signed  by  A.  D.  Howai  d  and  his  notarial  seal  were 
afiixed  to  such  deed ;  and  that  the  signatures  to  said  documents 
were  those  of  Ross,  Elda,  and  Frank,  the  grantors;  that  she 
knows  her  husband  mailed  the  deed  and  other  document  back 
to  A.  D.  Howard. 

Vol.  171  IA.--45 
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Other  witnesses  testify  on  this  matter  and  there  are  other 
circumstances  in  the  case  bearing  upon  this  proposition ;  and, 
while  there  is  a  sharp  conflict  in  the  testimony  as  to  whether 
^    _  ,  „       Mr.  Howard  did  write  such  a  letter  to  plain- 

8.  Deeds  :  d€!lv-  "^ 

17  *rantor"to     ^^'  described  as  Exhibit  A,  enclosing  therem 
recau.  ^^  original  deed  and  assignment  to  plaintiff, 

we  are  satisfied  that  the  weight  of  the  evidence  sustains  plain- 
tiff's contention  that  such  a  letter  was  sent  and  that  the  docu- 
ments were  enclosed  therein;  and,  furthermore,  the  trial 
court,  having  seen  the  witnesses  and  their  manner  of  testify- 
ing, so  found,  and  we  ought  to,  and  do,  give  some  weight  to 
such  finding.  We  think  the  weight  of  the  evidence,  when 
taken  in  connection  with  all  the  circumstances  and  the  entire 
situation,  shows  that  such  delivery  to  plaintiff  by  Howard  was 
authorized  by  defendants,  and  that  it  was  the  intention  and 
purpose  of  the  defendants  that  plaintiff  should  share  equally 
with  them  in  the  property  of  the  deceased,  and,  of  course, 
if  this  be  true,  the  failure  of  Howard  to  record  the  deed  and 
his  returning  it  to  defendants  without  authority  from  plain- 
tiff would  not  affect  plaintiff's  rights. 

Some  of  the  circumstances  already  mentioned  bear  upon 
this  proposition  and  we  shall  briefly  mention  some  of  the 
others.  All  concede  that  before  the  deed  was  executed  there 
was  talk  of  making  out  papers  so  that  plaintiff  should  share 
equally  with  the  defendants,  though  they  now  say  it  was 
upon  certain  conditions;  it  is  shown  that  there  was  affection 
between  plaintiff  and  defendants;  the  deed  itself  expresses 
the  purpose  and  intention  that  plaintiff  should  share  equally, 
and,  as  before  stated,  is  entirely  silent  as  to  the  present  claim 
of  defendants  that  there  was  a  parol  understanding  that  this 
should  be  upon  condition  that  plaintiff  should  straighten  up. 
At  least  two  of  the  heirs  as  witnesses  testified  that  they  did  not 
order  Mr.  Howard  not  to  deliver  the  deed  to  plaintiff;  they 
attempt  to  qualify  this  upon  further  examination  by  their 
counsel  and  in  response  to  leading  questions,  but  their  at- 
tempted explanation  or  qualification  is  not  entirely  satisfac- 
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tory.  There  is  evidence  that,  after  this  controversy  arose, 
the  three  defendants  stated  that  they  were  willing  that  plain- 
tiff should  have  his  share,  though  defendants  deny  that  they 
80  stated.  Plaintiff  contends  that  as  to  this  matter  Mr. 
Howard  was  acting  as  his  attorney,  and  that  a  delivery  to 
him  by  the  heirs,  even  though  Mr.  Howard  was  then  acting 
as  attorney  for  all  the  parties  interested,  was  good.  Mr. 
Howard  was  the  administrator. 

We  have  not  set  out  the  testimony  bearing  upon  this  point 
and  do  not  deem  it  necessary  to  do  so,  in  view  of  our  con- 
clusion on  the  other  points. 

We  are  of  opinion  that  the  decree  of  the  district  court 
was  right  and  it  is  therefore — Affirmed. 

Deemer,  C.  J.,  Weaver,  and  Evans,  JJ.,  concur. 


Hannah  Stromberg  et  al.,  Appellants,  v.  William  L.  Alex- 
ander, Appellee. 

BXOHAKOE    OF    PBOPBBTT:    BeBclssion    of    Ckmtract— Frand. 

1  Evidence  reviewed,  and  held,  plaintiffs  had  the  right  to  rescind 
a  contract  for  the  exchange  of  properties,  especially  in  view  of 
defendant's  conduct  in  corrupting  plaintiffs'  agent. 

BBFOBMATION   OF  IKSTBUMENTS:    Suffldency  of  Evldeiice— 

2  Frand.  The  court  will  be  slow  to  decree  specific  performance 
on  the  application  of  one  who  is  shown  to  have  corrupted  his 
adversary's  agent  in  the  very  transaction  as  to  which  specific 
performance  is  sought. 

Appeal  from   Webster   District   Court. — Hon.    Bobert   M. 

Wright,  Judge. 

Monday,  Ocjtober  4,  1915. 

This  action  in  equity  was  brought  by  plaintiffs  to  quiet 
title  to  land  in  Webster  county,  Iowa,  after  rescission  by  them 
of  a  contract  with  defendant  for  the  exchange  of  said  land  for 
land  in  Texas.    By  cross-petition,  defendant  asked  that  the 
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contract  be  reformed  and  that  he  have  specific  performance. 
Plaintiffs'  petition  was  dismissed  by  the  trial  court  and  the 
relief  asked  by  defendant  was  granted.  Plaintifb  appeaL 
•^Reversed  and  Remanded. 

Kenyan,  XeUeher  &  O'Connor,  for  appellants. 

HedLy,  Burnquist  &  Thomas,  for  appellee. 

Peeston,  J. — 1.  Plaintiff,  Hannah  Stromberg,  a  widow, 
is  the  mother  of  the  other  two  plaintiffs.  The  negotiations 
were  carried  on  largely  by  the  son,  Ernst,  a  young  man  twenty- 
^    „  seven  years  of  age,  who  went  to  Texas  with 

1.    EZCHANGB   OF  **    ' 

HA^wSTi  ««t    defendant  and  one  Marsh  to  look  at  the  land. 

scission  of  con- 

tract :  fraud.  rpj^^  daughter,  Ebba,  took  but  little  part  in 
the  transaction,  but  left  the  matter  largely  to  her  brother  and 
mother.  The  written  contract  was  executed  January  7,  1911. 
It  was  drawn  by  an  attorney  who  is  now  one  of  plaintiffs' 
counsel.  The  substance  of  the  contract,  or  so  much  thereof 
as  is  necessary  to  here  state,  is :  Plainti£b  agreed  to  sell  their 
160  acres  of  land  in  Webster  county,  Iowa,  at  $130  per  acre, 
and  to  give  a  deed  therefor  containing  the  usual  covenants  of 
warranty,  to  be  delivered  subject  to  conditions  named,  on 
March  1,  1911,  and  to  furnish  an  abstract  showing  a  mer- 
chantable title  at  least  thirty  days  before  March  1,  1911; 
taxes  for  the  year,  1911,  to  be  paid  by  plaintiffs,  first  parties. 
The  consideration  therefor  was  to  be  paid  by  defendant  as 
follows:  $1,000  upon  the  execution  of  the  contract;  $5,000 
March  1,  1911— the  said  $5,000  to  be  applied  on  a  $25,000 
mortgage  against  the  land,  the  balance  of  which  defendant 
assumed.  The  interest  earned  on  said  mortgage  prior  to 
March  1,  1911,  was  to  be  paid  by  first  parties,  and  interest 
thereafter  to  be  paid  by  second  party.  In  payment  of  $12,000 
of  the  consideration  which  second  party  was  to  pay  for  said 
land,  he  was  to  convey  to  first  parties  320  acres  of  land  in 
Deaf  Smith  county,  Texas,  at  $37.50  per  acre.  The  Texas  land 
is  described  in  the  contract  as  north  half  of  section  4  in  block 
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K-8,  in  said  county.  Second  party  was  to  execute  and  deliver 
to  first  parties^  on  March  1,  1911,  a  warranty  deed,  and  to 
procure  and  deliver  to  first  parties  an  abstract  of  title  show- 
ing a  merchantable  title  to  said  premises  in  second  party,  not 
later  than  September  1,  1911. 

"In  case  the  abstract  of  title  to  be  furnished  by  second 
party  is  not  furnished  by  March  1, 1911,  then  the  first  parties 
shall  not  be  obligated  to  deliver  said  deed  to  the  Webster 
county  land  until  said  abstract  to  the  Texas  land  is  furnished, 
and  in  such  event  said  deeds  shall  be  left  in  escrow  at  the  Fort 
Dodge  National  Bank  of  Fort  Dodge,  Iowa,  to  be  exchanged 
and  delivered  to  the  respective  parties  upon  the  famishing 
of  the  abstract  of  title  aforesaid.  In  case  there  should  be  a 
delay  beyond  March  1,  1911,  on  the  part  of  said  second  party, 
in  furnishing  an  abstract  to  the  Texas  property,  the  said  sec- 
ond party  shall,  notwithstanding  such  delay,  make  the  pay- 
ments at  the  time  specified  above,  to  wit,  $5,000  on  March  1, 
1911,  and  shall  take  and  receive  possession  of  the  Webster 
county  land  on  March  1, 1911,  and  the  said  second  party  shall 
deliver  and  the  said  first  parties  shall  take  and  receive  pos- 
session of  the  Texas  land  on  the  same  date.  In  case  the  said 
second  party  shall  fail  to  comply  with  the  terms  of  this  agree- 
ment in  the  furnishing  of  said  abstract  of  title  showing  title 
aforesaid  not  later  than  September  1,  1911,  and  in  case  for 
said  reason  this  contract  should  be  rescinded  by  the  said  first 
parties  because  thereof,  the  said  second  party  shall  receive 
back  from  the  first  party  the  money  hereon  paid  and  the  pos- 
session of  said  Texas  land,  with  5  per  cent,  interest  from  the 
date  same  is  paid^  unless  the  said  second  party  is  permitted 
to  retain  the  rentals  of  the  premises  located  in  Webster  county, 
Iowa,  for  the  year  1911,  in  which  event  and  in  case  he  retains 
such  rentals  and  collects  the  same,  he  shall  receive  no  interest 
on  said  cash  payments,  but  merely  the  principal  shall  be 
returned.  The  balance  of  the  purchase  price  over  and  above 
the  value  of  the  Texas  land,  the  $20,000  mortgage  assumed, 
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and  the  $6,000  in  cash  pajments,  shall  be  paid  hy  the  aaid 
mtecod  partj  to  first  party  bj  givini^  a  proiaamarj  note,  eze- 
ented  and  dated  on  Mareh  1, 1911,  aeeiuned  by  a  aeeond  mort- 
gage on  the  land  located  in  Webster  ooonty  and  herein  agreed 
to  be  conveyed  to  said  second  party,  which  mortgage  diaU 
ran  second  only  to  the  mortgage  now  standing  against  said 
premises,  which  said  note  shall  be  dne  on  or  before  Mareh  1, 
1912,  and  draw  interest  at  the  rate  of  5  per  eent.,  payable 
annually.  Said  mortgage  shall  be  execnted  on  Mareh  1, 1911, 
and  delivered  on  said  date,  in  case  the  deeds  to  said  prem- 
ises are  delivered  to  the  said  second  party  by  the  first  party ; 
but  in  case  said  deed  is  left  with  the  Fort  Dodge  National 
Bank  because  of  the  matters  above  set  forth,  then  said  mort- 
gage and  note  shall  be  left  with  said  bank  to  be  delivered  at 
the  same  time  such  deeds  shall  be  delivered.  It  is  understood 
by  the  parties  that  the  land  located  in  Webster  county  is 
leased  for  the  year  1911,  and  that  the  said  second  party  is  to 
receive  said  lease.  All  taxes  payable  during  the  year  1911 
on  the  Texas  land  shall  be  paid  by  the  said  second  party,  the 
Webster  county  premises  to  be  left  in  same  condition  they  are 
now,  all  insurance  to  be  turned  over  to  second  party  therecm 
March  1,  1911/' 

The  time  for  defendant  to  furnish  an  abstract  to  the 
Texas  land  and  for  performance  of  the  contract  was  extended 
to  March  1,  1912.  This  extension  was  at  the  request  of  de- 
fendant, in  order  that  he  might  perfect  his  title  and  correct  the 
abstract  of  title  first  tendered,  or  make  a  new  one.  Defendant 
took  possession  of  the  Iowa  land  under  the  contract  on  March 
1,  1911,  and  paid  $6,000.  Plaintiffs  returned  the  $6,000  to 
defendant,  March  1,  1912,  and  on  said  date  gave  defendant 
written  notice  of  rescission,  on  the  ground  that  defendant  had 
not  complied  with  the  terms  of  said  contract  and  had  not  fur- 
nished the  abstract  of  title  to  the  Texas  land  showing  title  to 
be  in  defendant  as  required  by  the  terms  of  said  contract,  and 
had  not  furnished  plaintiffs,  as  provided  by  the  terms  of  said 
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contract,  an  abstract  showing  a  merchantable  title  to  said 
premises  as  per  the  terms  of  the  contract  as  extended,  and 
within  the  time  provided  for  in  the  contract  as  extended.  By 
the  same  written  notice,  plaintiffs  offei^ed  to  return  to  defend- 
ant all  property  and  money  received  by  them  under  the  con- 
tract and  offered  to  place  him  in  the  same  position  as  he  occu- 
pied previous  to  the  making  of  the  contract;  authorized  him 
to  receive  from  the  Fort  Dodge  National  Bank  the  deed  to 
the  Texas  land  deposited  by  defendant  in  escrow,  and  to  re- 
ceive from  said  bank  the  mortgage  and  note  left  by  him  in  the 
bank  in  escrow,  and  to  receive  from  said  bank  such  papers 
executed  by  him  pursuant  to  the  contract  and  left  in  said 
bank,  and  notified  defendant  that  the  transaction  was  thereby 
rescinded  in  all  of  its  respects.  By  the  same  writing,  plaintiffs 
also  demanded  the  return  to  them  of  the  abstract  of  title  to  the 
Webster  county  land  and  all  other  papers  received  by  de- 
fendant except  the  lease  and  rental,  which,  by  the  terms  of  the 
contract,  defendant  was  authorized  to  retain  in  case  plaintiffs 
rescinded  the  contract  because  of  defendant's  failure  to  fur- 
nish abstract.  On  the  same  day,  defendant  served  two  notices 
on  plaintiffs,  demanding  performance  of  the  contract  and  ten- 
dering an  abstract  of  title  to  land  in  Texas,  which  he  claimed 
was  in  compliance  with  the  contract,  and  also  tendered  a  deed 
to  the  north  half  of  section  3,  Block  K-8,  Deaf  Smith  county, 
Texas.  The  grantee  named  in  this  deed  was  Hannah  Strom- 
berg alone.  On  the  trial  of  the  case  in  June,  1913,  it  was 
discovered  that  the  grantee  in  this  deed  was  Hannah  Strom- 
berg alone,  and  defendant  then  offered  to  permit  the  names  of 
the  other  two  plaintiffs  to  be  inserted  in  the  deed  or  to  execute 
a  new  deed.  The  original  of  this  deed  has  been  certified  and 
clearly  shows  that  the  word  *' three"  and  the  figure  **3"  in 
the  description  have  been  altered  by  erasures.  There  was  some 
evidence  upon  this  point,  and  plaintiffs  claim  that  this  descrip- 
tion was  changed  from  section  4  (as  described  in  the  written 
contract)  to  section  3. 

Plaintiffs  did  not  take  possession  of  the  Texas  land  and 
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have  exercised  no  acts  of  ownership  over  it.  By  amendment  to 
the  petition  filed  August  29,  1912,  and  setting  up 'supple- 
mental matter,  plaintiffs  alleged  that  on  March  1,  1912,  they 
were  entitled  to  the  immediate  possession  of  the  Webster 
county  land,  and  to  the  rentals  for  the  year  1912,  but  that  de- 
fendant is  collecting  the  rental  therefor  and  that  the  amount 
of  such  rental  is  about  $1,500,  which  defendant  has  appro- 
priated, but  that  there  is  an  implied  obligation  to  return  the 
same  to  plaintiffs,  and  that  he  holds  the  same  for  their  benefit 
They  ask  judgment  against  defendant  for  the  amount  of  such 
rental  and  that  the  same  be  ascertained  and  that  a  writ  of 
attachment  issue.    A  writ  of  attachment  was  issued. 

By  answer  and  cross-petition,  defendant  avers  that 
through  accident,  oversight  and  mistake  of  all  parties  to  the 
contract,  and  of  the  scrivener  who  drew  it,  the  land  then 
owned  by  defendant  in  Texas  was  described  bs  being  located 
in  section  4,  when  in  truth  and  in  fact  said  land  should  have 
been  described  as  being  located  in  section  3,  and  that  it  was 
contemplated  by  the  parties  that  the  land  in  section  3  should 
be  conveyed  to  plaintiffs;  that  on  March  1,  1912,  he  was 
ready,  willing  and  able  to  perform  fully  his  part  of  the  con- 
tract whereby  he  undertook  to  convey  said  north  half  of  sec- 
tion 3 ;  and  that  on  said  date,  he  tendered,  in  Webster  county, 
Iowa,  to  plaintiffs,  full  performance ;  that  plaintiffs  repudiated 
the  contract,  refused  to  perform  the  same  and  endeavored  to 
rescind;  admits  that  plaintiffs  sent  a  $6,000  draft  to  him 
which  he  refused  to  accept  and  tendered  the  return  thereof  to 
plaintiffs,  and  states  that  he  brings  the  same  into  court  for 
that  purpose ;  tendered  full  performance  of  all  the  conditions 
of  the  contract  as  actually  made  between  the  parties;  asked 
that  the  contract  be  reformed  and  specifically  enforced.  June 
3, 1913,  and  after  the  case  had  been  called  for  trial,  defendant 
by  an  amendment  consented  that,  in  the  event  the  court  should 
enter  decree  for  defendant,  interest  at  the  lawful  rate  might 
be  assessed  by  the  court  on  the  $6,000  draft  returned  to  the 
defendant  by  plaintiffs,  from  March  1, 1912. 
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Plaintiffs  allege  in  reply  that  the  description  of  the 
Texas  land  as  made  in  the  contract  was  made  with  the  full 
understanding  and  knowledge  of  defendant;  that  defendant 
directed  and  instructed  that  said  description  be  placed  in  the 
contract  as  the  same  was  in  fact  placed  therein;  and  that  the 
land  which  defendant  informed  the  scrivener  was  to  be  con- 
veyed was  in  section  4,  and  that  the  parties  at  no  time  intended 
any  other  land  than  that  described  in  the  contract  to  be  cov- 
ered thereby  or  conveyed ;  deny  that  there  was  any  oversight 
or  mistake  and  deny  that  either  of  the  parties  to  the  contract 
or  the  scrivener  understood  said  contract  to  convey  any  prop- 
erty, other  than  that  in  fact  described  therein;  deny  that 
defendant  refused  to  accept  the  $6,000  draft,  but  allege  that 
defendant  has  retained  and  kept  the  same;  they  allege  that 
defendant  is  unable  to  perform  his  said  contract,  and  allege 
that  he  has  never,  at  any  time,  been  in  a  position  to  perform 
the  same.  In  a  separate  division  in  the  reply,  plaintifib  plead 
that  defendant  is  estopped  from  asserting  that  any  land  other 
than  that  described  in  the  contract  was  intended  to  be  con- 
veyed, and  estopped  from  asserting  any  error  made  by  either 
the  scrivener  or  the  parties,  and  estopped  from  claiming  or 
asserting  that  the  land  intended  to  be  sold  was  in  section  3, 
and  estopped  from  asserting  any  rights  under  the  contract  or 
asking  the  enforcement  thereof,  and  estopped  from  asserting 
that  the  same  has  not  been  rescinded,  for  the  following  reas- 
ons: That  previous  to  the  execution  of  the  contract,  defendant 
invited  plaintiff  Ernst  Stromberg,  on  behalf  of  the  plaintiffs, 
to  inspect  the  land  proposed  to  be  traded  to  plaintiffs,  and 
informed  plaintiffs  at  said  time  that  said  land  was  located  in 
section  4;  that  said  Ernst  accompanied  defendant,  and  said 
land  was  described  to  said  Ernst  as  being  in  section  4  at  the 
time,  and  while  said  Ernst  was  on  the  ground ;  that  thereafter, 
in  the  presence  of  all  the  plaintiffs,  defendant  stated  to  the 
scrivener  drawing  said  contract  that  said  land  was  located  in 
section  4;  that,  subsequent  to  the  execution  of  the  contract, 
defendent  never  informed  plaintiffs  that  he  claimed  said  con- 
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tract  was  erroneously  drawn,  or  that  the  land  was  of  a  differ- 
ent description  from  that  so  stated  by  him  and  described  in 
the  contract;  that  on  March  1,  1912,  defendant  served 
upon  these  plaintiffs  a  notice  which  includes  the  foUowinir 
statements : 

''Tou  and  each  of  you  are  hereby  notified  that  the  under- 
signed, William  L.  Alexander,  herewith  tenders  to  you  an 
abstract  of  title  to  the  real  estate  situated  in  the  state  of 
Texas  that  is  described  in  the  contract  bearing  date,  January 
7th,  1911,  and  this  tender  is  served  upon  you  as  part  of  the 
tender  of  performance,  and  as  part  of  the  notice  heretofore 
served  upon  you  this  day.'* 

That  the  abstract  so  tendered  these  plaintiffs  with  said 
written  notice  covered  lands  located  in  section  4  as  well  as 
lands  located  in  section  3,  and  that  defendant  at  the  time  of 
making  said  formal  tender  failed  to  inform  plaintifib  that  the 
land  covered  by  the  abstracts  so  tendered  was  intended  to  be 
land  located  in  section  3  rather  than  section  4,  but  that  de- 
fendant tendered  the  abstract  in  question  as  covering  the  land 
described  in  the  contract ;  plaintiffs  allege  that  the  abstract  so 
tendered  relating  to  lands  located  in  section  4  failed  to  show 
any  title  to  said  lands  in  the  defendant,  and  failed  to'sfaow 
the  title  to  the  land  described  in  the  contract  to  be  in  defend- 
ant, and  that  at  no  time  did  defendant  ever  claim  to  plaintiffs 
that  the  lands  described  in  the  contract  were  not  clearly  de- 
scribed until  the  filing  of  the  answer  January  8,  1913 ;  that 
on  March  1,  1912,  and  subsequent  to  the  making  of  said  ten- 
der by  defendant,  above  quoted,  plaintifb  went  to  the  bank 
and  borrowed  $6,000,  giving  their  note  therefor  and  obligat- 
ing themselves  to  pay  interest  thereon,  and  sent  a  draft  for 
$6,000  to  defendant  with  their  written  tender;  that  in  doing  so 
they  relied  upon  the  fact  that  the  defendant,  in  making 
tender  of  the  abstract  in  fact  tendered  by  him,  tendered  said 
abstract  as  covering  the  title  to  land  described  in  the  con- 
tract, and  relied  upon  the  position  thus  taken  by  defendant. 


Oct.  1915]  Stbomberg  v.  Alexander.  715 

and  upon  the  fact  that  defendant  did  not  claim  that  any 
land  other  than  that  described  in  the  contract  was  intended  to 
be  conveyed  to  plaintiffs ;  that  defendant  has  kept  said  $6,000 
draft  in  his  possession  and  still  retains  the  same;  that>  by 
reason  of  such  facts,  defendant  is  estopped,  and  that  he  has 
acquiesced  in  the  rescission  of  the  contract  made  by  plaintiffs 
and  has  waived  any  objection  thereto  by  retaining  and  de- 
priving plaintiffs  of  the  use  of  said  $6,000.  Defendant  claims 
that  after  the  contract  was  dictated,  he  did  not  wait  until 
it  had  been  struck  off  in  typewriting,  but  that  it  was  sent  to 
him  in  Illinois  and  that  he  signed  it  without  reading,  and 
that  he  did  not  know,  until  after  March  1, 1912,  that  the  con- 
tract described  the  Texas  land  as  in  section  4.  Plaintifb 
claim  that  the  contract  expresses  the  agreement  as  they 
understood  it  and  that  they  thought  they  were  trading  for 
land  in  section  4,  and  they  say  that  they  did  not  know,  until 
after  March  1, 1912,  that  defendant  claimed  otherwise,  or  that 
he  claimed  that  the  land  he  was  trading  was  in  section  3. 

During  the  trial,  plaintiffs  amended  their  petition  and 
alleged: 

''That,  without  their  knowledge  or  consent,  the  said 
defendant  employed  and  agreed  to  pay  the  agent  of  these 
plaintiffs,  one  Fred  Marsh,  for  his  services  in  inducing  these 
plaintiffs  to  close  this  contract  or  to  execute  papers  and  agree 
to  the  exchange  planned;  that  said  Fred  Marsh  at  said  time 
was  the  agent  of  these  plaintiffs  and  such  fact  was  known  to 
said  defendant;  and  that,  by  virtue  of  such  employment  by 
the  said  defendant  of  the  said  Marsh  in  inducing  the  said 
Marsh  to  aid  the  said  defendant,  these  plaintiffs  were  induced 
by  representations  made  by  the  said  Marsh  and  said  defend- 
ant, as  to  value,  etc.,  to  enter  into  said  contract,  and  that 
the  said  defendant  herein  procured  said  contract  to  be  exe- 
cuted by  these  plaintiffs  through  fraud  and  deceit,  thus  prac- 
ticed, and  that  under  all  the  circumstances  it  would  be  uncon- 
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•eionable  to  enf oree  meh  eontrmet  as  *f^"»^  these  plaiwtHfi^ 
and  the  same  ihoold  be.eancdled." 


Am  before  stated^  plaintiffs  agreed  to  paj  $37^  per 
for  the  320  acres  of  Texas  land.  A  witness  fen*  plaintiffii; 
whom  we  hold  qualified  to  give  lus  opinion,  testified  that  the 
▼aloe  of  the  Texas  land  was  not  to  exeeed  $5.00  per  acre, 
and  this  is  not  diqmted  hy  any  other  witness  in  the  csscl 
Defendant  himself  testified  that,  before  he  and  Marsh  and 
Ernst  Stromberg  went  to  Texas,  and  before  the  eontract 
was  completed,  he  knew  that  Marsh  was  plaintiffs'  agent  in 
the  sale  of  their  land,  and  supposed  that  plaintiffs  were  to 
pay  Marsh  a  commission,  and  that,  while  these  three  parties 
were  in  Texas,  defendant  agreed  to  pay  Marsh  $100,  if  the 
contract  was  completed  and  the  papers  delivered;  that  this 
was  done  for  the  pnrpose  of  having  said  Marsh  inflnence  the 
plaintiffi  in  that  respect.  Marsh  testifies  that  his  commis- 
sions from  plaintiffs  would  have  been  $300,  but  that  after  the 
trip  to  Texas,  he  accepted  a  note  from  plaintiffs  for  $200, 
and  that  be  expected  to  get  the  other  $100  from  defendant. 
He  did  not  inform  plaintiffs  of  that  fact  Plaintiffis  testify 
that  Marsh  did  urge  them  to  make  the  trade  and  that  they 
were  influenced  thereby  to  enter  into  the  contract.  There  is 
some  discrepancy  in  the  testimony  of  some  of  the  plaintiffs 
as  to  what  the  real  agreement  was,  between  them  and  Marsh, 
as  to  the  payment  of  a  commission;  but  taking  the  evidence 
all  together,  including  that  of  defendant,  we  are  satisfied 
that  Marsh  was  the  agent  of  plaintiffs  and  was  to  receive 
a  commission  from  plaintifliB  and  that  defendant  knew  that 
fact  and  that  his  offer  to  pay  plaintiffs'  said  agent,  Marsh, 
for  the  purpose  indicated  was  improper,  and  we  regard  it 
as  a  strong  circumstance  against  defendant's  right  to  specific 
performance.  Plaintiffs  contend  that,  even  though  the  Texas 
land  for  which  plaintiffs  were  to  pay  $37.50  per  acre  was 
worth  but  $5.00,  this  would  not,  of  itself,  be  a  sufficient 
ground  for  refusing  specific  performance;  yet  this,  with  the 
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fraud  of  defendant  in  corrupting  plaintiffs'  agent,  would,  to- 
gether and  by  themselves  alone,  be  sufScient  to  prevent  spe- 
cific performance,  and  would  be  ground  for  rescission  in 
equity. 

It  appears  that  plaintifiEs  did  not  know  of  this  alleged 
fraud  until  after  they  served  their  notice  of  rescission,  March 
1, 1912,  and  they  ask  in  their  amendment  to  the  petition  filed 
during  th^  trial  that  the  contract  be  cancelled  because  of 
the  fraud.  Defendant  retained  the  $6,000  draft  a  year  or 
more.  His  explanation  of  this  is  that  he  directed  his  attor- 
ney in  Illinois  to  return  it,  but  through  the  neglect  of  the 
attorney,  it  was  not  done. 

2.  At  the  time  the  contract  was  executed,  defendant 
was  interested  in  land  in  both  sections  3  and  4  in  Deaf  Smith 
county,  Texas,  but  there  is  no  claim  that  he  complied  with 
the  contract  as  written  or  that  he  tendered  an  abstract  and 
performance  as  to  land  in  section  4  described  in  the  contract 
The  defendant  has  the  burden  on  the  issue  as  to  the  alleged 
mistake,  and  unless  he  has  shown,  by  evidence  which  is  clear, 
satisfactory  and  convincing,  that  there  was  a  mistake  in  the 
description  of  the  Texas  land  and  that  it  was  mutual,  or  that 
the  contract  drawn  professedly  to  carry  out  the  agreement  of 
the  parties  previously  entered  into  was  executed  under  the 
misapprehension  that  it  really  embodied  the  agreement,  but 
by  mistake  of  the  draftsman  it  failed  to  fulfill  that  purpose, 
reformation  will  be  refused. 

"To  entitle  the  party  to  a  reformation  of  the  contract, 
he  must  prove  that  it  was  the  intention  of  both  parties  to 
make  a  contract  such  as  he.  seeks  to  have  established,  and 
that  this  intention  was  frustrated  either  from  some  fraud, 
accident,  or  mutual  mistake  of  the  parties."  Day  v.  Dyer, 
171  Iowa  437,  and  cases. 

If  defendant  is  not  entitled  to  a  reformation  of  the  con- 
tract, then,  of  course,  he  is  not  entitled  to  a  specific  perform- 
ance, and  in  that  case,  plaintiffs  had  a  right  to  rescind  and 
would  be  entitled  to  the  relief  they  ask. 
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It  is  conceded  in  argument  that  the  real  issue  is  upon 
the  cross-bill — tiiat  is,  as  to  the  reformation  and  specific  per- 
formance. After  a  careful  consideration  of  the  record,  all 
of  which  has  been  read,  we  are  of  opinion  that  defendant  has 
not  shown  himself  to  be  entitled  to  a  reformation  of  the  eon- 
tract.  This  conclusion  decides  the  case,  and  we  shall  refer  to 
the  evidence  bearing  upon  this  point  more  in  detail,  and 
briefly  refer  to  other  points;  but  it  would  serve  no  useful 
purpose  to  attempt  to  set  out  all  the  evidence.  There  are 
Bome  circumstances  in  the  evidence  of  defendant  tending  to 
show  that  the  parties  were  trading  for  land  in  secticm  3 ;  but 
we  think  the  weight  of  the  evidence  is  in  favor  of  the  c<mten- 
tion  of  plaintiffs,  that  they  understood  they  were  trading  for 
land  in  section  4,  and  that  the  contract  expresses  the  intention 
as  they  understood  it. 

It  should  be  said  that  the  three  plaintifEs  were  called 
by  the  defendant  as  Ids  witnesses,  and  part  of  the  testimony 
relied  upon  by  defendant  to  show  the  alleged  mistAke  was  the 
evidence  of  the  plaintiffis,  or  some  of  them;  and,  as  stated, 
their  claim  is  that  they  understood  that  they  were  trading 
for  land  in  section  4.  By  calling  the  adverse  parties,  defend- 
ant is  perhaps  not  bound  by  their  testimony,  and  yet  it  is  his 
evidence.  We  shall  now  refer  to  some  of  the  circumstances 
which  show  that  plaintiffs  were  not  trading  for  land  in  sec- 
tion 3,  and  that  their  understanding  was  that  they  were  to 
receive  land  in  section  4,  and  that  the  agreement  was  that 
they  were  trading  for  land  in  the  last  named  section.  None 
of  the  plaintiffs,  except  Ernst,  went  to  Texas.  None  of  them 
knew  anything  of  the  description  of  the  land  except  as  they 
were  informed  by  defendant.  Ernst  did  examine  land  shown 
by  defendant,  but  says  that  by  looking  at  the  land  he  could 
not  tell  the  section  in  which  it  was  located,  and  defendant 
testifies  to  substantially  the  same.  At  least  four  witnesses, 
the  three  plaintifEs  and  Marsh,  testified  that  before  Ernst 
went  to  Texas,  defendant  told  them  that  Ernst  was  to  look 
at  the  land  in  section  4  and  plaintiffs  were  to  trade  for  land 
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in  that  section  (this  is  denied  by  the  defendant) ;  the  contract 
itself  describes  the  land  as  in  section  4;  on  March  1,  1912, 
defendant  served  notice  on  plaintiffs  demanding  performance 
of  the  contract;  the  abstracts  first  tendered  showed  land  in 
both  3  and  4;  defendant  was  interested  in  land  in  both  sec- 
tions 3  and  4;  the  deed  tendered  by  defendant  shows  an 
erasure  of  some  other  description  than  section  3  and  a  change 
to  section  3.  Both  Ernst  and  defendant  describe  the  dis- 
tance and  route  taken  by  them  in  driving  from  the  town  of 
Hereford  to  the  land  shown,  the  character  of  the  land,  which, 
from  the  evidence^  appears  to  be  similar  in  both  sections,  the 
improvements,  ploughed  ground,  etc.  Witness  Wrench  testi- 
fies as  to  improvements  on  section  3.  From  such  descriptions, 
it  is  claimed  by  plaintiffs  that  the  land  shown  was  in  section 
4,  while  it  is  claimed  for  defendant  that  it  was  in  section  3. 
But  from  this  description  alone,  it  would  be  difficult  for  us 
to  say  whether  the  land  was  in  3  or  4.  At  the  time  the  con- 
tract was  dictated,  there  were  present,  Ernst  Stromberg, 
Marsh,  O'Connor,  Mrs.  Eelleher,  the  stenographer,  and  de- 
fendant. Defendant  claims  that,  while  Mr.  O'Connor  was  dic- 
tating the  terms  of  the  contract,  he  (defendant)  handed 
O'Connor  an  old  deed,  from  which  O'Connor  should  have 
described  land  in  section  3.  This  is  detiied  by  all  others 
present.  While  they  all  admit  that  defendant  had  a  paper 
in  his  hand  at  this  time,  they  deny  that  it  was  handed  to 
O'Connor,  and  they  all  testify  to  circumstances  showing 
that  there  was  no  mistake,  but  that  defendant  by  word  of 
mouth  gave  the  description  to  O'Connor  as  in  section  4,  and 
that  O'Connor  so  dictated  it,  and  the  stenographer  testifies 
that  she  took  it  down  correctly  and  correctly  struck  it  off  in 
typewriting;  that  defendant  was  present  when  O'Connor  was 
dictating  the  contract  and  dictated  section  4.  Defendant  tes- 
tifies and  claims  that  he  understood  it  was  section  3  and  that 
the  contract  should  have  so  described  it.  Defendant  at  first 
testified  that  he  told  plaintiffs  he  owned  a  section  of  land  in 
Texas,  but  on  cross-examination  states  that  he  made  a  mia- 
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take  in  that,  and  says  that  he  told  them  that  he  owned  a  one- 
third  interest  in  a  section  and  a  half  of  land  in  Texas.  In 
connection  with  his  testimony,  an  agreement  was  produced, 
between  defendant  and  the  other  owners  of  the  section  and 
a  half  of  land  in  sections  3  and  4,  by  which  the  others  were  to 
deed  to  defendant  or  release  to  him  all  their  interest  in  the 
north  half  of  section  3,  and  defendant  was  to  release  his  inter- 
est in  section  4 ;  but  the  deed  to  defendant  under  this  agree- 
ment was  not  delivered  to  him  until  after  March  18,  1911, 
which  was  after  the  contract  in  question  was  drawn  and  exe- 
cuted. On  cross-examination  of  defendant,  he  testified:  ''Q. 
So  you  don't  remember,  very  well,  the  things  that  took 
place  in  Mr.  O'Connor's  office?  A.  I. can't  remember  dates 
very  well,  or  descriptions  very  well."  He  also  testifies  thai 
at  that  time  he  had  been  up  the  night  before  and  was  tired 
and  sleepy;  says  he  was  not  asleep  but  didn't  pay  much  atten- 
tion to  the  drawing  of  the  contract;  that  he  left  the  office 
before  the  contract  was  struck  off  in  typewriting  and  that 
he  did  not  hear  it  read,  and,  as  before  stated,  that  when  it 
was  sent  to  him  in  Illinois,  he  signed  it  without  reading  it. 
The  plaintiff  Ernst  Stromberg  testifies  that,  before  March  1, 
1912,  and  when  defendant  was  out,  about  September  1,  1911, 
to  get  an  extension  of  the  contract,  defendant  then  had  the 
contract,  or  a  copy  of  it,  and  that  witness  saw  defendant 
looking  at  it  as  though  he  was  reading  it.  There  are  per- 
haps other  circumstances  bearing  upon  this  question,  but 
we  shall  not  take  the  space  to  go  into  further  detail.  The 
defendant  may  have  intended  to  describe  and  convey  the 
land  in  section  3;  but,  as  stated,  he  has  not  shown  by  that 
quantity  and  quality  of  proof  required  in  such  cases  that 
there  was  a  mutual  mistake  on  the  part  of  plaintiffs  as  well, 
or  that  the  minds  of  the  parties  met  and  agreed  on  the  propo- 
sition that  defendant  was  to  convey  and  plaintiffs  receive 
land  in  section  3  instead  of  section  4. 

3.  It  is  further  contended  by  plaintiflfe  that,  even  if  it 
be  true  that  the  land  in  fact  shown  young  Stromberg  was  in 
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section  3,  and  that  defendant  intended  to  describe  in  the 
contract  such  land,  yet  the  evidence  shows  that  such  a  mis- 
take, if  it  was  one,  was  the  mistake  of  defendant  and  one 
arising  from  his  own  fault  and  neglect  in  failing  to  give  the 
correct  description  of  the  land  to  be  conveyed,  and  in  failing 
to  subsequently  discover  the  mistake  after  it  was  made,  and 
that  defendant  is  estopped;  that,  relying  upon  the  contract 
and  defendant's  demand  for  performance  of  the  same  as 
written,  they  borrowed  money  and  obligated  themselves  to 
pay  interest  in  order  that  they  might  tender  back,  on  March 
1,  1912,  the  $6,000  which  he  had  paid  to  them.  We  think 
there  is  force  in  this  point,  but  deem  it  unnecessary  to  discuss 
it  further,  in  view  of  our  conclusion  of  the  question  of  the 
reformation  of  the  contract. 

And  we  think  there  is  force  in  plaintiff'  point  referred 
to  earlier  in  the  opinion  in  regard  to  the  value  of  the  Texas 
land  and  the  conduct  of  defendant  with  regard  to  plaintiffs' 

agent.     It  is  contended  by  defendant  that 

^*  Sr^sTK™''      Marsh  was  a  mere  middleman  and  was  not 

ciency  of  evi-     vcstcd  With  any  discretion  or  judgment  in  the 

negotiations  and  that  he  had  a  right  to  receive 
compensation  from  both  sides.  We  do  not  decide  whether, 
under  the  circumstances  in  this  case.  Marsh  was  a  mere  mid- 
dleman. But  he  did  not  inform  plaintiffs  and  they  had  no 
knowledge,  before  the  execution  of  the  contract,  that  he  was  to 
receive  compensation  from  defendant.  Marsh  went  to  Texas 
to  see  the  land  at  the  request  of  the  plaintiffs :  he  was  an  expe- 
rienced real  estate  man.  Plaintiff  Ernst  was  a  young  man 
without  experience  in  values  of  Texas  land ;  it  was  the  duty  of 
Marsh  to  give  his  principals  his  best  information  and  judg- 
ment as  to  the  value  of  the  Texas  land;  and  it  may  be  that 
defendant  feared  he  might  do  this.  At  any  rate,  defendant 
impliedly  put  Marsh  in  the  position  of  perpetrating  a  fraud 
upon  his  principal,  and  defendant  was  a  party  to  it.  With- 
out going  further  into  the  details  of  the  evidence  on  this  point 
and  without  further  discussion,  we  should  be  slow  to  decree 

Vol.  171  Ia.— 46 
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specific  performance  under  such  circumstances.  As  bearing 
upon  this,  see  Hunter  Realty  Co.  v,  Spencer,  95  Pac.  757  (17 
L.  R.  A.  (N.  S.)  626,  627).  It  is  true,  the  rule  is  that  there 
is  a  certain  discretion  in  the  chancellor  in  granting  or  refusing 
specific  performance,  but  the  case  is  triable  here  de  novo  and 
that  discretion  is  for  us,  as  well  as  the  trial  court. 

It  is  contended  by  appellants  that  the  abstract  of  title 
tendered  by  defendant  did  not  show  a  merchantable  title  to 
the  land  he  claims  he  was  selling  to  plaintiffs — that  is,  land 
in  section  3 ;  but  we  feel  that  we  ought  not  to  prolong  the  opin- 
ion in  order  to  discuss  this  question,  except  to  say  that  an 
unsatisfied  mortgage  is  referred  to  in  the  abstract.  A  lawyer 
from  Texas  testified  that,  in  his  opinion,  the  abstract  showed 
merchantable  title;  but  he  based  his  opinion  upon  an  examina- 
tion of  the  records  as  well  as  upon  the  abstract,  and  explained 
the  reference  to  the  mortgage  by  referring  to  records  which 
were  not  shown  upon  the  abstract.  We  may  say  that,  taking 
aU  the  facts  and  circumstances  shown  in  this  record,  we  are 
impressed  that  the  equities  of  the  case  are  with  plaintifh^  and 
that  the  relief  prayed  by  them  should  be  granted.  The  argu- 
ments have  taken  a  wide  range,  and  the  case  has  been  fully  and 
ably  presented  by  counsel  on  both  sides>  but  the  principal 
question  in  the  case  is  one  of  fact. 

4.  We  are  of  opinion  that  the  decree  ought  to  be  revsrsed. 
It  is  reversed  and  remanded,  for  a  decree  in  harmony  with  this 
opinion ;  and  in  view  of  the  fact  that  defendant  has  had  pos- 
session of  the  Webster  county,  Iowa,  land  since  March  1, 

1911,  and  has  been  collecting  rent  thereon  since  March  1, 

1912,  and  that  the  plaintiffs  ask  that  the  amount  thereof  be 
ascertained,  and  because  of  the  payment  of  taxes  by  defendant 
on  both  the  Texas  and  Iowa  land,  and  perhaps  some  other 
similar  matters,  the  case  is  remanded  for  further  hearing  as 
to  such  matters. — Reversed  and  Remanded. 

Deemer,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 
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Mary  Carrigan,  Administratrix,  Appellee,  v.  Minneapolis  & 
St.  Louis  Railroad  Company,  Appellant. 

BAXLBOADS:    Personal     Injury— Negligence — ^Belated     Train.    No 

1  presumption  of  negligence  arises  from  the  naked  fact  that  a 
train  was  behind  its  scheduled  time. 

BAILBOADS:    Personal      Injury— Negligence— Lookout— Bule      o/ 

2  Duty.  It  is  pure  speculation  to  charge  the  jury  that  a  carrier, 
in  approaching  a  crossing,  must  keep  a  lookout  for  horses  which 
"might  toke  fright." 

BAILBOADS:    Personal    Injury— Negligence— Dragnet    Instruction. 

3  The  door  of  pure  speculation  is  opened  to  a  jury  by  an  instruc- 
tion which  permits  the  jury  to  predicate  negligence  on  the 
failure  to  perform  "acts  or  things"  (a)  not  complained  of  in  the 
pleadings,  (b)  not  shown  in  the  evidence,  and  (e)  not  specified 
in  the  instruction. 

NSOUOENOE:    "Last  Olear  Oliance" — ^Evidence  Beviewed.     Evi- 

4  deuce  reviewed  and  held  to  show  no  negligence  rendering  de- 
fendant liable  under  the  doctrine  of  the  "last  clear  chance." 

NEOUOENOE:    Statutory       Duty— Violatlonr— Proximate       Cause. 

5  The  violation  of  a  statutory  duty  does  not  necessarily  fix  re- 
sponsibility for  an  injury.  The  breach  of  duty  must  be  the 
proximate  cause  of  the  damage  to  plaintiff.  The  connection  of 
cause  and  effect  must  appear. 

PBINCIPLE  APPLIED:  A  train,  going  northwest  at  from  7 
to  12  miles  per  hour,  and  making  much  noise,  approached  the 
crossing  'on  a  highway  running  north  and  south,  on  which  high- 
way deceased  had  been  traveling  northward  for  a  distance  of 
some  1,500  feet  with  a  horse  and  buggy,  and  at  a  rate  of  about 
8  miles  per  hour.  Some  objects  on  the  east  side  of  the  highway 
would  at  times  hide  the  view  of  the  train,  but  the  train  was 
easily  observable  for  practically  the  entire  1,500  feet.  About 
200  feet  south  of  the  crossing,  deceased  stopped.  MomentarUy 
thereafter,  the  horse  took  fright,  lunged  toward  the  crossing, 
there  met  the  engine,  veered  away,  threw  deceased  out  and  she 
was  killed.  Assuming  failure  to  give  the  statutory  whistle  and 
bell  signals,  held  that  the  presumption  that  deceased  exercised 
due  care  carried  with  it  the  presumption  that  she  saw  the  train 
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in  ample  time  and  therefore  the  failure  to  give  the  signals  was 
not  the  proximate  cause  of  the  death  of  deceased. 

Appeal  from  Palo  Alto  District  Court. — ^Hon.  N.  J.  Lee, 

Judge. 

Friday,  April  9, 1915. 

Rehearing  Denied  Tuesday,  October  5,  1915. 

■ 

Action  for  damages  for  alleged  negligence  resulting  in 
the  death  of  Teresa  Carrigan.  The  action  is  brought  by  the 
mother  of  the  decedent  as  administratrix.  There  was  a  verdict 
for  the  plaintiflf.    The  defendant  appeals. — Reversed. 

Davidson  &  Burt  and  E.  A.  Morling,  for  appellee. 
Price  &  Joyce,  for  appellant. 

Evans,  J. — The  accident  involved  herein  occurred  on  the 
highway  crossing  shortly  before  5 :00  P.  M.  on  November  29, 
1912.  The  decedent  was  a  young  lady  19  years  of  age,  en- 
gaged in  school  teaching  five  miles  distant  from  her  home. 
She  was  driving  a  horse  and  buggy  towards  her  home  at  the 
time  of  the  accident.  One  of  the  immediate  circumstances 
of  the  accident  was  that  her  horse  became  frightened  shortly 
before  she  reached  the  crossing,  and  ran  away.  It  left  the 
highway  and  jumped  over  the  cattle  guards  on  the  railroad 
right  of  way,  throwing  the  plaintiff  out  of  the  bug^y.  The 
train  was  brought  to  a  quick  stop.  The  bod3^of  the  decedent 
was  found  lying  across  the  rail  between  the  two  drivers.  Her 
leg  and  arm  and  back  were  broken.  The  external  evidence  of 
mutilation  was  comparatively  slight,  there  being  no  apparent 
indication  that  any  of  the  wheels  of  the  engine  had  passed 
over  any  part  of  her  body. 

The  crossing  in  question  lies  1,500  feet  north  of  the  town 
of  Ayrshire.  The  decedent  was  traveling  north,  her  home 
being  situated  one-half  mile  north  of  the  crossing.  The  train 
was  a  freight  train,  consisting  of  26  cars  and  a  caboose,  and 
traveling  northwesterly.    The  course  of  the  railway  from  Ayr- 
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shire  north  to  the  crossing  in  question  is  the  hypotenuse  of  a 
right-angled  triangle,  the  highway  upon  which  the  decedent 
was  traveling  being  the  perpendicular,  and  Allowa  avenue, 
lying  along  the  north  line  of  Ayrshire,  being  the  base  thereof. 
At  the  avenue,  the  distance  between  the  highway  and  the 
railway  would  be  about  600  feet.  Toward  the  upper  end  of 
the  triangle  there  is  a  slight  curve,  so  that  the  railway  crosses 
the  highway  diagonally,  a  little  west  of  northwest.  The  prin- 
cipal specification  of  negligence  in  the  petition  was  the  failure 
of  the  trainmen  to  give  warning  of  the  approach  of  the  train. 
Between  the  town  and  the  crossing  there  was  a  slight  up  grade. 
The  train  was  a  long  one.  It  proceeded  at  an  average  speed  of 
from  7  to  12  miles  per  hour  and  was  going  from  12  to  15 
miles  per  hour  as  it  approached  the  crossing.  The  distance 
from  the  depot  to  the  crossing  along  the  railway  was  2,190 
feet.  The  distance  from  the  point  where  the  engine  started 
would  be  somewhat  less.  The  whistling  post  was  950  feet 
south  of  the  crossing.  Witnesses  for  the  plaintiff  who  saw  and 
heard  the  train  and  heard  the  starting  whistles  testified  that 
they  heard  no  whistling  thereafter  at  the  whistling  post  nor 
any  ringing  of  the  bell.  For  the  defendant,  there  was  testi- 
mony to  the  contrary  as  to  both  warnings,  so  that  a  conflict  is 
presented  at  this  point.  On  the  east  side  of  the  highway  there 
were  a  number  of  residences  and  appurtenant  buildings  which, 
to  that  extent,  would  obstruct  the  view  ,of  the  train.  There 
was  also  a  slight  cut  on  the  right  of  way  near  the  upper  end 
of  the  triangle.  The  train,  however,  was  readily  observable  at 
frequent  intervals  for  the  entire  course  of  the  1,500  feet.  The 
road  approached  the  crossing  from  the  south,  going  down 
grade.  From  three  to  four  hundred  feet  south  of  the  cross- 
ing were  buildings  upon  the  east  side  of  the  highway  and  a 
slight  rise  of  ground.  These  obstructed  the  view  of  the  rail- 
way from  the  highway  for  a  space  of  100  feet  or  more.  The 
decedent  was  observed  by  one  of  plaintiff's  witnesses  when 
she  drove  past  these  buildings.  This  witness,  French,  was  one 
of  the  occupants  of  the  place.  At  the  same  time,  he  saw  and 
heard  the  train  somewhat  south  of  east  of  him.    The  train  was 
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about  100  feet  distant  from  the  witness  and  somewhat  farther 
from  the  decedent.  The  witness  was  at  that  time  on  slightly 
higher  ground  than  the  decedent.  The  decedent  was  next  seen 
by  the  trainmen,  having  brought  her  horse  to  a  "standstill" 
about  200  feet  south  of  the  crossing.  The  horse  was  then 
observed  to  take  fright,  and  within  a  few  seconds  thereafter, 
the  sickening  tragedy  was  done. 

The  controlling  questions  presented  for  our  consideration 
may  be  stated  briefly  as  follows: 

(1)  Was  there  any  evidence  of  any  other  original  neg- 
ligence than  the  failure  to  give  statutory  signals! 

(2)  Was  there  any  evidence  of  negligence  on  the  **last 
clear  chance"  theory;  that  is  to  say,  negligent  failure  to 
save  the  decedent  after  discovering  her  peril? 

(3)  Would  the  evidence  warrant  a  finding  that  the 
failure  to  warn,  if  any,  sustained  any  causal  relation  to  tbe 
accident  1 

I.  Instruction  15  will  indicate  concisely  the  specificar 
tions  of  negligence  and  the  theory  upon  which  the  case  was 
submitted  in  that  regard,  and  was  as  follows: 

"The  next  question  you  are  required  to  consider  is 
whether  the  defendant  was  guilty  of  negligence,  and  you  are 
told  that  you  are  not  permitted  to  consider  any  grounds  of 
negligence  other  than  those  of  which  plaintiff  complains. 
Plaintiff  alleges  that  defendant  was  guilty  of  negligenee  in 
the  following  particulars: 

"1.  In  running  its  said  freight  train  at  an  unusual  time 
along  its  track  from  its  depot  at  Ayrshire,  Iowa,  toward 
the  highway  crossing  in  question,  without  giving  such  sig- 
nals and  alarms  as  would  warn  travelers  upon  said  highway, 
especially  those  traveling  with  horses,  to  prevent  them  from 
approaching  within  an  unsafe  proximity  to  said  track. 

"2.  In  failing  to  sound  the  whistle  of  said  engine  sixty 
rods  before  reaching  said  highway  and  in  failing  to  con- 
tinuously ring  the  bell  on  the  engine  of  said  train  in  ap- 
proaching said  highway. 
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''3.  In  failing  to  keep  a  lookout  on  said  train  for 
travelers  in  the  proximity  of  said  crossing,  especially  those 
having  horses  that  might  take  fright,  in  light  of  the  situa- 
tion and  conditions  surrounding  said  crossing  and  under 
which  defendant's  trains  were  operated. 

*'4.  In  failing  to  slow  down  or  stop  said  train  and  to 
avoid  the  injury  to  said  Teresa  Carrigan  after  having  had 
time  and  opportunity  so  to  do  after  discovering  her  perilous 
situation. 

'*If  you  find  that  the  plaintiff  has  failed  to  show  by  a 
preponderance  of  evidence  that  defendant  was  guilty  of  neg- 
ligence in  some  of  the  particulars  of  which  she  complains,  she 
cannot  recover  in  this  action  and  your  verdict  should  be  for 
the  defendant" 

As  already  indicated,  the  time  of  this  accident  was 
shortly  before  5 :00  P.  M.  There  is  no  evidence  in  the  record 
that  there  was  anything  unusual  about  this  time.     It  was 

not  its  scheduled  time,  but  it  was  usually  be- 

^'  peraonaMn-        hind  its  scheduled  time.    We  know  of  no  rule 

K«nce :  belated    that  would  permit  such  fact  to  be  an  element 

of  affirmative  negligence  as  against  the  de- 
fendant, though  it  might  be  a  proper  circumstance  to  be  con- 
sidered for  the  plaintiff  on  the  question  of  contributory  neg- 
ligence. 

It  will  be  noted,  also,  that  some  emphasis  is  laid  upon 
the  duty  of  the  trainmen  to  keep  a  lookout  for  travelers  in 
the  proximity  of  the  crossing,  **  especially  those  having  horses 

that  might  take  fright."    The  duty  of  look- 

2.   Railroads:  . 

personal  In-  out  is  tmdoubted,  but  the  suggestion  that  some 
out^^nile^oi  special  duty  rests  upon  the  trainmen  to  dis- 
duty.  cover  the  horses  which  ** might  take  fright" 

was  to  open  the  door  of  mere  speculation  and  went  quite  be- 
yond the  rule  of  duty.  When  horses  are  frightened  in  the 
proximity  of  the  crossing,  duty  is  cast  upon  the  trainmen 
with  reference  to  such  fact.     If  they  approach  the  crossing 
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with  the  observance  of  due  care,  the  fact  that  some  horse 
might  become  frightened  will  not  convert  such  care  into  neg- 
ligence. But  when  fright  is  apparent  and  danger  threatens, 
they  must  then  use  due  care  to  avoid  the  threatened  dangrer. 
The  only  evidence  in  this  case  bearing  upon  that  feature  of 
negligence  is  such  as  bears  upon  the  question  of  **last  clear 
chance,"  and  will  be  considered  in  another  paragraph.  There 
is  no  evidence  or  claim  in  this  case  that  the  fright  of  the 
decedent's  horse  was  caused  by  any  wrongful  conduct  in  the 
operation  of  the  train,  except  the  failure  to  give  timely  warn- 
ing whereby  the  decedent  would  have  been  induced  to  stop 
at  a  longer  and  safer  distance  from  the  crossing.  It  may  bo 
noted,  also,  that  the  evidence  for  the  plaintiff  shows  that 
the  horse  in  question  was  docile  and  the  decedent  had  no 
reason  to  apprehend  undue  fear  on  its  part.  There  was, 
therefore,  nothing  out  of  the  ordinary  in  this  feature  of 
the  case  and  nothing  upon  which  original  negligence 
could  be  predicated. 

One    other    door    of    speculation    was 

3.   Railboads  : 

5^r°°ne  n  opened  in  the  instructions  as  indicated  in 
n^tTn'itruc?"  instruction  20,  which  contained  the  fol- 
**°°-  lowing: 

".  •  .  And  if  you  find  that  the  circumstances  and 
conditions  surrounding  said  crossing  and  its  approach  by 
travelers  required  the  defendant,  in  the  exercise  of  ordinary 
care,  to  give  warnings  and  do  things  and  acts  in  addition  to 
the  sounding  of  the  whistle  and  the  ringing  of  the  bell  in 
the  manner  stated  to  warn  travelers  upon  said  highway  to 
prevent  them  from  approaching  within  an  unsafe  proximity 
to  said  track  when  running  its  trains  toward  said  crossing, 
and  you  find  that  defendant  failed  to,  give  such  additional 
warnings  or  do  such  other  acts  and  things  as  you  find  were 
required  of  it  in  the  exercise  of  ordinary  care  in  the  opera- 
tion of  said  train  toward  said  highway  crossing,  then  de- 
fendant was  guilty  of  resrligence  in  that  respect." 
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What  other  'Hhings  and  acts"  should  the  trainmen  have 
done  in  order  to  perform  their  duty  of  due  care  in  their 
approach  to  such  crossing?  The  pleadings  specify  none; 
the  evidence  discloses  none.  Appellee  relies  at  this  point 
on  Kinyon  v.  Railway  Co.,  118  Iowa  349.  That  was  a  case 
where  the  plaintiff  was  overtaken  with  a  herd  of  cattle  upon 
a  crossing  by  a  swift  train.  He  pleaded  that  the  view  of  the 
track  was  obstructed  by  standing  cars,  by  high  embankments 
and  tall  weeds,  and  that  the  speed  of  the  train  was  so  great 
that  a  signal  at  the  whistling  post  left  too  short  a  time  for 
him  to  get  off  the  crossing  with  the  cattle,  and  that,  in  view 
of  the  great  speed  of  the  train  and  the  obstruction  of  the 
view  of  the  track,  an  earlier  signal  should  have  been  given. 
It  was  held  that  these  facts,  if  proven,  would  constitute  neg- 
ligence, and  that  the  duty  thereby  cast  upon  the  railway  com- 
pany was  not  inconsistent  with  the  provisions  of  the  statute 
which  required  the  signal  to  be  given  **at  least  60  rods"  dis- 
tant. There  is  nothing  in  the  Kinyon  Case  which  would  per- 
mit a  jury  to  consider  as  negligence  ** things  and  acts"  not 
pleaded  as  such  in  the  petition  and  not  submitted  as  such 
in  the  instructions.  We  find  no  evidence  in  the  record  of 
any  fact  which  could  be  specified  as  a  basis  for  this  part  of 
the  instructions.  There  is  no  escape  from  the  conclusion  that 
the  record  discloses  no  evidence  of  aAy  original  neglect  on 
the  part  of  the  trainmen  except  the  original  failure  to  give 
the  statutory  signals. 

II.  Does  the  record  disclose  any  evidence  of  neglect 
on  the  part  of  the  trainmen  in  their  approach  to  the  crossing 
after  the  fright  of  the  horse  was  apparent  whereby  danger 

of  collision  was  threatened?     The  engineer 

^'  -uSt'cioa/"''      McGowan  occupied  the  right-hand  side  of  the 

den?e%e-  ^^''     cab.    The  head  brakeman  Brown  occupied  the 

left  side,  and,  as  he  claims,  was  keeping  a 
lookout  and  ringing  the  bell.  The  following  is  his  testimony 
as  to  what  transpired : 
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**.  .  •  I  was  looking  north  toward  the  head  end  of 
the  engine  through  the  front  window.  The  side  windows 
were  open,  as  was  the  front  window.  I  continued  ringing 
the  bell  until  the  time  I  saw  the  girl.  I  continued  in  that 
position  of  looking  ahead  until  I  happened  to  glance  to  my 
side  <md  see  the  girl  sta/nding  there.  I  know  the  location  of 
the  silo,  the  bam,  the  house  and  the  sheds  in  the  triangle 
there.  There  are  not  many  trees.  When  you  get  north  of 
the  bam  the  ground  gradually  slopes  down.  I  couldn't  tell 
exactly  how  much  of  the  highway  I  could  see  while  traveling 
along  that  cut  The  closer  we  came  to  the  crossing  the  more 
of  the  highway  I  could  see.  As  we  approached  that  crossing, 
the  train  was  traveling  between  twelve  and  fifteen  miles. 
When  we  left  the  town  I  got  a  highball  from  the  hind  end, 
and  giving  the  sign  we  started  to  proceed.  We  whistled  for 
the  crossing,  and  I  started  to  ring  the  bell,  and  I  happened 
to  glance  over  on  my  left  and  I  see  the  girl  standing  there — 
a  horse  and  buggy  stcmding  there  luith  a  girl  in  it,  and  almost 
immediately  after  I  see  her  there,  the  horse  started  to  get 
frisky  and  I  says  *easy  on  her  Mac,*  and  at  once  the  horse 
made  a  lu/nge.  I  says  *that  will  do'  and  he  throwed  her  into 
emergency.  I  stopped  ringing  the  bell  just  as  soon  as  I 
saw  the  horse  standing  there  starting  to  get  frisky.  Just  as 
soon  as  I  said  'easy,'  McGowan  shut  off  the  steam,  which 
stops  the  exhaust  noise  of  the  engine.  Mac  threw  it  into 
emeigency  when  I  said  'easy  on  her.'  The  horse  was  coming 
down  the  road  towards  the  train.  He  continued  down  the 
road  until  we  were  on  the  crossing.  He  couldn't  have  got 
across  ahead  of  us  on  the  crossing.  He  took  the  fence — 
went  down  the  fence  to  the  post — and  struck  the  cattle  guard, 
and  turned  directly  north  on  the  track.  At  the  time  the 
horse  left  the  traveled  portion  of  the  road,  he  was  on  a  gallop. 
The  girl  was  holding  the  lines  stiff.  It  looked  to  me  like  he 
had  the  bit  in  his  teeth.  When  the  buggy  struck  the  wing 
gate  of  the  cattle  guard  it  tipped  her  right  out  in  the  middle 
of  the  track.     The  horse  broke  loose  and  was  gone  up  the 


April  1915]         Carriqan  v.  Railroad  Co.  731 

track.  It  looked  to  me  like  the  left-hand  side  of  the  buggy 
pushed  the  wing  of  this  cattle  guard  down,  and  it  ran  up  on 
it  and  tipped  her  out.  The  last  I  seen  her,  she  was  just 
going  out  of  the  buggy.  She  had  not  hit  the  ground  when 
I  saw  her.  The  air  pump  in  front  of  the  fireman's  seat  box 
on  the  side  of  the  boiler  obstructed  my  vision.  When  I  last 
saw  her  she  was  in  front  of  the  pilot  of  the  engine.  From 
the  time  I  said  ^that  will  do'  from  the  time  I  have  just 
described,  the  speed  of  the  train  was  changed.  It  was  almost 
still.  The  pilot  just  surged  onto  the  bu^y,  and  it  kind  of 
crushed  it,  and  it  all  came  onto  the  left  side.  When  the 
buggy  was  turning  over,  it  turned  very  rapidly.  The  buggy 
struck  the  cattle  guard  and  dumped  over  before  the  engine 
hit  it  After  the  engine  stopped  I  followed  the  fireman  out 
on  the  gangway  and  got  down  on  the  ground,  and  went 
around  to  the  front  end  looking  for  her.  When  I  got  around 
I  seen  the  engineer  just  going  up  on  the  gangway,  and  the 
girl  lying  across  the  track  between  the  middle  drivers. 
McGowan  slacked  the  train  back  about  three  inches.  I  pulled 
her  out.  She  was  lying  with  the  rail  right  across  her,  her 
hands  out  and  her  feet  on  the  inside.  She  had  on  a  pair 
of  gloves  and  a  pair  of  mittens  over  them.  She  had  on  an 
overcoat  and  a  red  stocking  cap.  She  had  lost  the  cap 
before  she  got  to  the  track.    .    .    ." 

Cross-examination. 

'^I  placed  the  locomotive  where  it  appears  in  that  pic- 
ture. We  pulled  up  there  and  stopped,  and  I  went  over 
in  the  road  where  I  know  she  stood.  Mr.  Beardslee  had  the 
buggy,  and  I  came  up  on  the  engine  and  stopped  the  engine, 
and  told  them  right  where  the  buggy  was  the  time  I  first 
seen  her.  I  located  the  point  where  the  engine  was  fr(»n 
the  barn.  In  locating  the  engine  when  you  made  the  photo- 
graph, it  was  about  eighty  feet  south  of  the  south  cattle 
guard.  We  were  going  from  12  to  15  miles  an  hour  when 
the  engine  stood  as  I  have  located  it  in  this  picture.    I  took 
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the  engineer's  word  for  the  speed.  It  would  be  my  judgment 
that  it  was  12  or  15  miles  an  hour.  The  next  I  noticed  the 
horse  began  to  rear,  and  after  it  reared  it  plunged  and  came 
down  the  road  about  half  way  from  the  point  where  it  was 
standing  to  the  track.  When  the  horse  commenced  to  rear 
I  said  'easy'  and  he  stopped  the  exhaust.  I  gave  the  other 
signal  immediately  after  that.  I  saw  the  girl  holding  the 
horse  when  it  was  rearing.  She  held  it  a  moment  or  so;  then 
it  got  away.  I  don't  know  how  far  the  horse  had  gone  when 
I  told  him  'that  will  do.'  ...  I  looked  at  the  bam  with 
the  idea  of  fixing  its  location*  When  I  could  see  her  across 
the  comer  of  the  bam,  that  is  when  I  first  saw  her,  there 
was  nothing  north  of  the  bam  between  the  track  to  inter- 
fere with  my  vision.  My  recollection  is  that  she  was  a  little 
better  than  clear  of  the  bam  when  I  saw  her.  At  the  time 
of  the  accident  when  I  went  up  the  road  to  the  point  where 
I  first  saw  the  girl,  we  must  have  backed  eight  or  ten  car 
lengths.  What  I  did  that  day  was  simply  to  locate  the  buggy 
where  I  first  saw  it.  The  bam  was  all  I  had  to  locate  it 
from.  The  other  day  when  the  photographs  were  taken,  I 
located  the  buggy  in  the  same  way.  After  getting  her  loca- 
tion, I  figured  back  as  to  where  I  was  on  the  engine  when 
I  saw  her.  When  I  first  saw  her  she  was  a  little  more  than 
clear  of  the  bam.  Where  the  buggy  track  left  the  road  I 
would  say  was  about  100  feet  from  where  I  first  seen  her. 
I  do  not  remember  the  individual  whistling  posts  at  which 
the  engineer  whistled  on  the  day  of  the  accident.  I  know 
exactly  the  locations  of  the  girl  and  the  engine  when  I  first 
saw  her.  I  have  been  up  and  down  there  most  every  day 
since  it  happened,  and  I  have  pictured  in  my  mind  where 
that  buggy  stood.  Every  time  going  north  I  have  looked  to 
see  where  I  was  located,  and  to  see  where  the  girl  was  located. 
When  I  said  'easy,*  the  horse  was  rearing,  and  immediately 
after  it  started  I  said  'that  will  do.'  I  can't  locate  how  far 
the  horse  had  gone  when  I  said  'that  will  do.'  It  hadn't  left 
the  traveled  track.    I  don't  know  where  we  were  at  that  time, 
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but  we  were  so  close  on  the  crossing  the  horse  could  not 
have  gotten  across.  He  had  to  go  to  the  fence  in  order  to 
get  in  ahead  of  us.  Just  as  soon  as  I  saw  the  horse  rear, 
I  said,  'easy,'  and  she  was  then  about  two  hundred  feet 
back.  I  made  a  mental  note  at  the  time  I  gave  the  signal. 
I  thought  it  all  over  after  the  accident.  The  train  crew  and 
myself  have  talked  it  over  a  little.  I  didn't  ask  any  ques- 
tions.   I  just  told  it.    They  asked  me  a  few  questions." 

Engineer  McGowan  testified  as  follows: 

'*.  .  .  As  we  were  proceeding  up  past  the  whistling 
post  towards  the  crossing,  the  exhaust  from  the  engine  was 
quite  loud.  After  I  blew  this  whistle,  we  proceeded  along 
about  50  rods  or  60  before  anything  happened.  I  was  just 
a  short  distance  south  of  the  cattle  guard.  I  was  looking 
straight  ahead.  I  heard  Brakeman  Brown  say  'easy.'  Upon 
hearing  this  I  shut  off  the  throttle.  I  shut  off  the  throttle, 
and  immediately  he  said  *that  will  do,'  and  I  threw  the 
brake  valve  into  emergency.  The  puffing  ceases  by  shutting 
off  the  throttle,  and  stops  the  power  of  the  engine.  At  this 
place  south  of  the  crossing  when  I  shut  off  the  engine  1  should 
judge  I  was  traveling  between  ten  and  twelve  miles  an  hour. 
'That  will  do*  means  to  stop.  He  said  'that  will  do'  just  as 
loud  as  he  could.  It  conveyed  to  me  that  there  was  danger 
and  I  must  stop.  When  you  let  loose  of  the  throttle,  your 
hand  will  drop  on  top  of  the  brake  handle.  We  had  a  West- 
inghouse  brake  on  that  train.  It  is  a  standard  equipment. 
The  brake  lever  can  move  from  two  or  three  inches  in  its 
quadrant.  When  he  stated  that  will  do,  I  put  it  into  emer- 
gency. You  shove  it  away  in  a  Westinghouse.  I  shoved 
it  over  the  full  length  of  the  quadrant.  I  then  stood  up 
and  leaned  out  of  my  right  cab  window,  so  I  could  look 
around  the  pilot.  I  was  looking  ahead.  When  I  got  up 
and  looked  out  I  saw  a  horse  jumping  over  the  cattle  guard 
and  immediately  the  buggy  coming  up  and  turning  over  on 
the  cattle  guard.     I  saw  someone  in  it,  but  I  didn't  recog- 
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xiize  whether  it  was  a  man  or  woman  or  a  girl.  The  horse 
was  going  north  over  the  cattle  gaard.  It  was  not  hitched 
to  the  buggy  at  the  time  I  saw  it.  The  pilot  of  the  engine 
when  I  saw  all  of  this  was  just  about  going  up  on  top  of 
the  buggy.  The  person  was  falling  right  in  the  center  of 
the  track  ahead  of  the  engine.  When  I  saw  this  I  didn't 
do  anything.  I  couldn't  do  anything.  There  was  no  other 
appliances  or  machinery  or  lever  or  throttle  or  anything  else 
connected  with  the  operation  of  stopping  of  the  engine  that 
could  have  been  operated  at  that  time.  There  had  been  a 
slackening  in  the  speed  from  the  time  I  had  thrown  the 
emergency  throttle  over  until  I  looked  out.  The  engine  just 
seemed  to  stop,  and  it  just  seemed  like  the  slack  ran  up 
and  forced  it.  The  engine  seemed  to  stop  and  then  surge 
up.  The  slack  from  the  rear  end  causes  this  surge.  It  is 
on  account  of  the  brakes  setting  on  the  engine  and  head  cars 
quicker  than  the  rear  cars.  The  slack  from  the  rear  end 
coming  up  against  the  ones  that  have  already  stopped  bunts 
them  ahead.  When  I  looked  down  I  saw  the  girl  lying, 
screaming.  I  immediately  jumped  down  off  the  seat,  and 
climbed  down  and  got  hold  of  her.  When  I  climbed  out  of 
the  engine  I  stepped  on  the  cattle  guard,  the  board  that 
runs  up  and  down  to  the  cattle  guard  and  the  fence  post 
She  was  lying  with  her  face  down,  the  main  driver  having 
her  clothes  caught.  She  was  lying  on  her  stomach.  Her 
body  was  resting  over  the  right  rail  going  north.  I  tried 
to  remove  her  but  could  not.  I  immediately  went  back  to 
the  cab  and  released  the  air  and  slacked  the  engine  back 
just  slightly  and  put  the  air  on  again.  Brown  and  Thomp- 
son came  around  and  I  hollered  to  Brown  to  pull  her  out. 
The  distance  between  the  two  drivers  wouldn't  be  much  over 
two  feet  on  the  rail.  It  was  within  that  space  that  her  body 
was  lying.  There  would  be  one  driver  and  a  pony  truck 
wheel  ahead  of  her  body.  There  was  no  evidence  at  any 
place  where  either  of  those  wheels  had  passed  over  her 
body.    .    .    •" 
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Cross-examination. 

''I  believe  a  train  under  the  conditions  stated  could  be 
stopped  between  60,  80  or  90  feet.  I  don't  know  whether 
there  is  any  later  improvement  on  this  Westinghouse  brake 
or  not.  It  is  not  over  three  or  four  years  old.  It  is  about 
as  good  as  the  average  brake  valve.  Before  I  received  the 
signal  'easy'  nothing  had  occurred  out  of  the  ordinary  that 
day.  We  had  gone  from  Port  Dodge  to  Ayrshire  pretty 
nearly  fifty  miles.  I  always  whistle  at  all  of  the  whistling 
posts,  and  I  don't  believe  that  I  have  ever  passed  a  road 
crossing  without  whistling  for  it,  not  unless  it  was  at  night 
when  I  could  not  see  it.  I  have  been  running  freight  trains 
for  seven  years  pretty  near  all  of  that  time.  I  don't  know 
as  I  would  want  to  say  that  the  bell  was  rung  for  every 
crossing  in  my  seven  years'  experience.  I  remember  par- 
ticularly giving  the  'highball'  at  that  time.  I  don't  charge 
my  memory  with  every  time  I  blow  the  whistle,  or  with  every 
time  I  hear  the  bell  rung.  There  was  a  whistling  post  there 
and  we  always  whistled  for  that  post  going  out  of  Ayrshire. 
The  reason  I  say  I  whistled  on  that  day  was  because  I  remem- 
bered whistling  on  that  day,  and  especially  after  the  acci- 
dent I  do.  I  believe  I  called  Thompson's  attention  to  it 
if  he  didn't  remember  of  my  blowing  whistle  and  he  said 
he  did.  I  don't  remember  whether  they  asked  me  the  ques- 
tion. There  was  some  talk  about  it.  It  was  almost  instantly 
from  the  time  he  said  'easy'  that  he  said  'that  will  do.' 
There  was  practically  no  space  between.  He  didn't  tell 
me  what  the  trouble  was  on  either  occasion.  When  he  said 
'easy'  I  said  I  shut  off  the  steam  or  throttle.  Then  he  said 
'that  will  do,'  and  I  put  the  brake  in  emergency  as  quick 
as  I  could.  It  was  practically  one  motion,  shutting  off  the 
steam  and  throwing  in  the  emei^ency.  The  number  of  feet 
that  the  train  would  come  to  a  dead  stop  after  he  said  'easy' 
would  be  somewhere  around  60  to  80  feet.  ...  It  is  my 
judgment  we  were  going  from  10  to  12  miles  an  hour.    My 
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attention  was  not  called  particularly  to  the  speed.  I  judge 
from  my  recollection  of  it  at  the  time.  I  said  that  I  stopped 
it  just  as  soon  as  it  could  be  stopped,  somewhere  along  be- 
tween 60,  80  and  90  feet.  When  the  brakeman  first  spoke 
I  put  my  hand  on  the  throttle  and  shut  it  off.  When  he  spoke 
again,  I  dropped  my  hand  to  the  brake  and  shut  that  off. 
I  was  turning  my  head  towards  him.  I  was  not  looking  out 
of  the  window.  I  looked  out  of  the  window  afterwards.  I 
was  standing  up,  looking  out  of  the  right  cab  window  when 
I  saw  the  buggy  going  over." 

Similar  testimony  was  given  by  the  fireman,  except  that 
his  duties  gave  him  less  opportunity  for  observation.  The 
testimony  above  quoted  from  the  abstract  is  set  forth  by 
question  and  answer  in  an  amended  abstract,  which  does  not 
impeach  the  foregoing  in  any  material  respiect.  No  testimony 
was  offered  on  behalf  of  plaintiff  tending  to  show  negligence 
at  this  point.  The  plaintiff  does  assail  the  consistency  of 
the  testimony  of  the  engineer  and  brakeman.  It  was  the  claim 
of  brakeman  Brown  that  when  the  horse  began  to  rear,  the 
engine  was  about  80  feet  south  of  the  crossing;  that  he  gave 
the  signals  ''easy"  and  ''that  will  do"  in  quick  succession. 
The  latter  means  a  quick  stop.  The  engineer  claims  that 
he  brought  the  train  to  a  stop  in  from  60  to  90  feet»  He 
claims  that  his  engine  was  at  the  west  cattle  guard  when  he 
stopped.  Witnesses  for  the  plaintiff  testified  that  the  engine 
was  50  feet  beyond  the  cattle  guard  when  it  stopped.  All 
the  expert  witnesses  testified  that  it  would  take  from  100 
to  150  feet  to  bring  such  a  train  to  a  stop  after  throwing 
on  the  emergency  brake  when  going  at  a  speed  of  12  miles 
per  hour.  Counsel  presents  certain  computations,  the  net 
effect  of  which  is  to  show  that  the  estimates  of  distance  could 
not  have  been  literally  correct  because  inconsistent  with  each 
other.  It  is  shown,  for  instance,  that  upon  certain  experi- 
ments made  by  plaintiff's  witnesses,  a  person  standing  on  the 
highway  200  feet  south  of  the  crossing  could  see  the  **top  3 
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feet"  of  a  10-foot  pole  at  a  point  on  the  railroad  track  272 
feet  south  of  the  crossing.  The  argument  is  that  the  brake- 
man,  therefore,  must  have  seen  the  decedent  when  the  en- 
gine was  272  feet  distant  The  situation  was  such  that,  as 
the  observer  would  recede  along  the  highway  further  from 
the  crossing  than  200  feet,  the  view  of  the  railroad  track 
would  be  accordingly  shortened.  The  testimony  as  to  dis- 
tance  was  an  estimate  only.  The  true  distance  might  have 
been  somewhat  greater  or  somewhat  less  without  impeaching 
the  candor  of  the  witness  or  the  substantial  value  of  his  testi- 
mony. If  his  testimony  is  to  be  believed,  the  horse  was  stand- 
ing still  when  he  first  saw  it  and  he  saw  the  beginning  of  the 
fright.  If,  therefore,  he  had  seen  it  earlier  at  such  a  dis- 
tance from  the  track,  there  was  nothing  in  such  a  situation  to 
call  for  a  change  of  conduct. 

The  discovery  of  the  fright  of  the  horse  and  the  danger 
imminent  therefrom  undoubtedly  cast  upon  the  trainmen  the 
duty  to  avoid  the  threatened  injury  to  the  plaintiff  so  far 
as  it  lay  within  their  power.  Due  care  in  such  a  case  would 
be  such  a  high  degree  of  care  as  to  be  commensurate  with 
the  threatened  injury.  It  is  shown  without  dispute  that  the 
train  was  brought  to  a  very  quick  stop.  Several  passengers 
on  the  train  were  witnesses.  Some  of  them  had  been  thrown 
from  their  seats  to  the  floor  of  the  car.  The  commotion  of 
the  sudden  stop  attracted  the  attention  of  many  people  within 
a  considerable  distance  and  they  hastened  to  the  spot  to  learn 
the  cause  of  it.  The  horse  galloped  down  the  highway.  At 
80  or  85  feet  from  the  crossing,  it  veered  to  the  left  and 
"headed"  for  the  right  of  way,  jumped  the  cattle  guards,  and 
escaped  up  the  right  of  way  ahead  of  the  train,  having  broken 
loose  from  the  buggy  when  it  overturned  in  front  of  the  train. 
In  considering  this  testimony,  it  must  be  borne  in  mind  that 
the  entire  accident,  from  its  beginning  to  its  awful  end,  was 
a  matter  of  a  very  few  seconds. 

On  the  question  of  negligence  at  this  point,  it  is  not 
very  material  whether  we  deem  it  as  pertaining  to  the  "last 
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clear  chance"  doctrine  or  whether  we  deem  it  as  independent 
and  original  negligence.  If  the  trainmen  failed  at  this  point 
to  exercise  the  degree  of  care  incumbent  upon  them  to  avoid 
the  threatened  injury  to  the  plaintiff,  the  defendant  would 
be  liable  on  either  theory,  because  such  negligence  would  be- 
come the  proximate  cause  of  the  injury.  The  duty  of  the 
trainmen  would  be  predicated,  of  course,  in  large  measure 
upon  the  helplessness  on  the  part  of  the  decedent  to  save 
herself.  Theoretically,  she  would  be  required  to  exercise  care 
also.  But  under  the  circumstances  shown  here,  her  helpless- 
ness was  complete  after  she  lost  control  of  the  horse ;  so  that 
contributory  negligence  was  quite  impossible. 

As  already  indicated,  the  plaintiff  offered  no  evidence 
on  her  own  part  of  the  negligence  of  the  trainmen  at  this 
point;  she  relies  wholly  upon  the  testimony  for  the  defense 
and  what  is  claimed  to  be  its  improbabilities  or  its  incon- 
sistencies. 

It  seems  clear  to  us  that  the  testimony  does  not  show  any 
negligence  of  the  trainmen  at  this  point,  but,  on  the  con- 
trary, negatives  it  completely. 

III.  Assuming  that  the  evidence  is  sufficient  to  go  to 

the  jury  on   the  question   of  whether  the 

^'  BtStuton^^'      statutory  signals  were  given,  the  question  still 

tion:'proxi'       remains  whether  such  failure  sustained  any 

causal  relation  to  the  accident. 

We  have  already  indicated  the  proximity  of  the  railway 
to  the  highway  and  the  opportunity  for  seeing  the  train. 
Several  witnesses  testified  for  the  plaintiff  to  the  fact  that 
they  had  not  heard  the  statutory  signals.  In  each  instance, 
however,  their  attention  had  been  attracted  to  the  train  by 
its  loud  noises  and  the  unusual  quantities  of  smoke  and  steam 
which  it  was  emitting.  This  resulted  from  the  fact  that  the 
train  was  a  very  heavy  one,  and  was  pulling  up  more  or  less 
of  a  grade.  The  witnesses  on  both  sides  testified  to  its  speed 
at  an  average  of  from  7  to  12  miles  per  hour.  Plaintiff's  wit- 
ness, French,  was  the  last  to  see  the  decedent  before  she  was 
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seen  by  the  brakeman.  He  was  at  the  house  nearest  to  the 
crossing  on  the  east  side  of  the  highway.  This  was  about 
300  or  400  feet  from  the  crossing.  He  saw  the  decedent  pass- 
ing along  the  highway  50  feet  to  the  west  of  him  and  saw 
the  train  upon  the  track  100  feet  to  the  east  of  him,  or  a 
little  south  of  east  He  estimated  the  speed  of  the  train  at 
7  or  8  miles  per  hour.  About  200  feet  or  a  little  more  further 
south  on  the  west  side  of  the  street  was  the  Anglum  home. 
The  mother  of  the  decedent,  plaintiff  herein,  was  at  this  home 
when  her  daughter  drove  by.  According  to  the  mother,  as  a 
witness,  the  daughter  was  driving  at  that  time  at  about  8 
miles  an  hour.  Her  custom  was  to  drive  the  5  miles  in  40 
minutes.  That  was  the  gait  of  the  horse.  After  passing  the 
Anglum  honte  and  after  passing  French,  there  would  be  a 
short  distance  where  the  buildings  occupied  by  French  would 
cut  off  the  view  of  the  train  from  the  decedent.  The  con- 
tention of  the  defendant  at  this  point  is  that  the  decedent 
drove  within  sight  of  the  train  practically  all  the  way  from 
Ayrshire;  that  the  train  was  in  plain  view  and  bearing  all 
the  time;  that,  inasmuch  as  she  was  approaching  the  cross- 
ing, ordinary  care  required  her  to  observe  the  approach  of 
the  train  in  the  same  direction;  and  that  a  presumption  of 
fact  arises  that  she  did  exercise  ordinary  care  and  did,  there- 
fore see,  the  train  and  knew  of  its  approach  to  the  crossing. 
Concededly,  when  the  decedent  passed  the  Anglum  home  she 
could  have  seen  the  train  from  that  point.  Her  mother  tes- 
tified as  follows: 

^'I  don't  doubt  it  at  all,  if  she  looked,  or  thought,  or 
realized  that  the  train  was  on  the  track,  that  she  could  have 
seen  it  and  she  never  would  have  taken  the  chance  to  drive 
so  close." 

When  she  passed  French,  she  appears  to  have  slackened 
the  pace  of  her  horse  and  was  between  a  ^'trot  and  a  walk." 
It  is  urged  for  the  appellee  that  there  were  many  obstruc- 
tions on  the  east  side  of  the  highway  and  that  there  were  only 
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a  few  narrow  places  where  a  view  could  be  had.    The  record 
contains  a  large  number  of  photographs  taken  from  points 
150  or  200  feet  apart  along  the  highway  when  looking  toward 
the  east.    These  photographs  leave  little  room  for  argument 
on  the  proposition  that  the  train  was  easily  observable  from 
the  highway.     It  is  true  that  photographs  have  their  own 
deceptions,  especially  as  to  distance  and  proportion  and  per- 
spective.    But  they  cannot  avoid  obstructions  to  a  line   of 
vision.    The  decedent  was  presumed  in  the  first  instance  to 
have  exercised  ordinary  care  on  her  part  in  approaching  the 
crossing,  and  the  trial  court  so  instructed.    The  verdict  sus- 
tained such  presumption.    The  fact  that  she  had  brought  her 
horse  to  a  stop  at  200  feet  from  the  crossing  supported  such 
presumption  strongly.     The  question  that  arises,  then,  is: 
Could  she  have  exercised  ordinary  care  in  her  approach  to 
the  crossing  and  yet  failed  to  observe  the  train  that  was  ap- 
'  proaching  the  same  crossing,  and  that  was  in  plain  view  and 
hearing!     Or  must  it  be  said,  upon  the  undisputed  facts 
relating  to  her  conduct,  that  she  did  see  the  train  and  did 
govern  her  conduct  thereby?    We  see  no  way  to  harmonize 
a  finding  of  due  care  on  her  part  without  also  finding  that 
she  looked  for  a  train  and  necessarily  observed  it.    This  is 
consistent  with  the  stop  which  she  made  200  feet  away.    It  is 
urged  that  she  would  have  stopped  at  a  safer  distance  if  she 
had  had  warning.    There  is  nothing  in  the  evidence  to  justify 
this  assumption.    The  horse  was  supposed  to  be  gentle.    It 
was  not  afraid  of  automobiles.    It  had  never  made  trouble 
before.    If  the  decedent  knew  of  the  approach  of  the  train 
by  observing  the  same  as  she  drove  along  the  highway,  then 
the  failure  to  signal  at  the  whistling  post  was  not  material  to 
her.    In  such  case,  the  failure  to  give  the  statutory  signals 
could  not  sustain  any  causal  relation  to  the  accident.    The 
*' runaway"  occurred  notwithstanding  her  knowledge  of  the 
approach  of  the  train.    The  recent  case  of  Hunt  v.  Delano, 
169  Iowa  138,  is  relied  on  at  this  point.    The  only  question 
under  consideration  by  us  in  that  case  was  whether  the  de- 
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cedent  was  guilty  of  contributory  negligence  as  a  matter  of 
law.  The  question  of  the  actionable  negligence  of  the  defend- 
ant was  not  disputed  before  us  in  that  case.  We  held  therein 
that  the  decedent  was  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence.  If  such  were  the  question  herein,  we 
should  have  no  trouble  in  reaching  the  same  conclusion.  We 
reach  the  conclusion  that  the  presumption  of  due  care  which 
obtained  in  favor  of  the  decedent  carried  with  it  the  presump- 
tion that  she  saw  what  ordinary  care  would  necessarily  see. 
If  she  saw  the  train  at  a  safe  distance,  the  accident  could  not 
be  deemed  to  have  been  caused  by  the  failure  of  the  statutory 
warning  signals.  Indeed  the  *' runaway"  stands  forth  as  the 
real  cause  of  the  injury — too  plainly  for  candid  dispute. 
The  evidence  will  not  warrant  afSrmative  finding  that  such 
"runaway"  was  caused  by  any  negligent  act  of  the  trainmen 
or  was  induced  by  any  contributory  negligence  of  the 
decedent. 

The  judgment  entered   below   must  therefore   be — Re- 
versed, 

Deemeb,  C.  J.,  Preston  and  Saunoer,  JJ.,  concur. 


Chicago  &  Northwestern  RAHiWAY  Company,  Appellee,  v. 
The  Board  op  Supervisors,  Appellant. 

DRAINS:    Ballway   Bight   of   Way—- Benefits — ^Evidence.    Evidence 

1  reviewed  and  held  to  show  substantial  benefits  to  a  railway  right 
of  way  by  reason  of  the  construction  of  a  public  drain. 

DRAINS:    Bailway  Bight  of  Way— Asseiainent  of  Benefits— Elements 

2  Considered.  In  the  assessment  of  a  railway  right  of  way  for  the 
cost  of  a  public  drain,  it  was  held  proper  to  consider  the  fol- 
lowing elements  of  benefit,,  viz.,  (a)  The  greater  ease  and  les- 
sened expense  of  maintaining  the  right  of  way,  (b)  the  greater 
permanence  and  security  of  embankments,  (c)  the  increased  life 
of  all  wooden  materials,  (d)  the  opportunity  to  substitute  drain- 
age pipe  in  lieu  of  trestles,  and  (e)  the  increased  value  of  the 
acreage  of  the  right  of  way,  without  reference  to  the  fact  that 
it  was  used  for  railway  purposes. 
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BBAIN8:    ABSMBmenta-— Equality  of  Bnzdenr— Railway  Bight  of  Way. 

3  Special  aBseBsments  should  be  bo  levied  that  approximate  equality 
of  burden  is  attained.  Therefore,  in  assessing  the  cost  of  a  drain- 
age improvement,  it  was  improper  to  so  assess  a  railway  right  of 
way  as  to  entirely  absorb  the  benefits,  while  adjoining  farm  landa 
were  so  assessed  as  to  absorb  only  one  half  or  less  of  the  benefits. 
In  such  case,  held  proper  for  the  lower  court  to  scale  down  an 
assessment  of  $1,500  on  a  railway  right  of  way  to  $800. 

Appeal  from  Hamilton  District  Court. — Hon.  C.  G.  Lkb, 

Judge. 

Pbiday,  June  18,  1915. 

Rehearino  Denied  Tuesday,  October  5, 1915. 

D.  C.  Chase  and  J.  M,  Blake,  for  appellant 

J.  L.  Kamrar,  J.  C.  Davis  and  Oeorge  E.  Hise,  for  ap- 
pellee. 

WE/iVER,  J. — Some  two  miles  of  the  plaintiff's  right  of 
way  are  included  within  the  limits  of  Drainage  District  No. 
114,  in  Hamilton  county.  The  total  cost  of  the  drainage 
system  was  about  $91,000,  and  in  assessing  the  same  upon  the 
property  of  the  district,  the  commissioners  estimated  the 
amount  chargeable  to  the  railway  company  at  $1,500.  The 
estimate  was  approved  by  the  board  of  supervisors  and  a  levy 
made  accordingly.  The  company  appealed  to  the  district 
court  where,  after  hearing  the  evidence,  it  was  ordered  that 
the  assessment  be  reduced  to  $800,  and  from  this  ruling  and 
judgment  the  defendant  has  appealed  to  this  court 

It  is  argued  for  the  appellee  that  the  railway  is  in  no 
manner  benefited  by  the  drainage  and  ought  not  to  be  sub- 
jected to  any  tax  therefor;  or,  if  it  be  chargeable  with  any 
part  of  the  cost  thereof,  then  the  assessment  of  $1,500  is  ex- 
cessive and  out  of  proportion  to  the  benefits. 

I.  The  trial  court  evidently  found  against  the  plaintijff's 
proposition  that  it  was  not  benefited  in  any  material  degree 
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by  the  improvement^  but  sustained  its  further  contention  that 
«    ^v-  .,      the  assessment  is  excessive.     It  is  true  that 

1.  Dbains:  rail- 
way "^^ncfiS  •    *^®  company  put  upon  the  stand  different  en- 
eTidence.  gineers  in  its  employment,  some  of  whom  seem 

to  go  to  the  extent  of  saying  that  the  drainage  of  ponds  and 
surface  water  from  the  right  of  way  is  of  no  benefit  or  ad- 
vantage whatever  to  the  railway  company  or  its  property,  a 
statement  so  radical  and  so  contrary  to  the  teaching  of  human 
observation  and  experience  in  general  that  the  court  was  justi- 
fied in  refusing  to  be  guided  thereby.  It  appears  from  the 
proof  that  the  two  miles  of  railway  in  question  is  laid  through 
the  usual  succession  of  slight  elevations  with  intervening 
ponds,  sloughs  and  wet  or  marsh  lands  which  are  common  in 
that  part  of  central  Iowa.  The  map  or  plat  prepared  by  the 
company's  engineers  indicates  that,  prior  to  the  drainage, 
about  one  third  of  the  right  of  way  within  the  district  ran 
through  water  and  wet,  low  or  marshy  ground,  one  of  the 
stretches  of  800  feet  being  marked  as  water  from  1  to  2  feet 
deep.  For  the  passage  of  water  under  its  tracks,  the  com- 
pany was  maintaining  five  bridges,  two  of  them  being  of  iron 
pipe  24  and  36  inches  in  diameter,  and  two  trestles  of  one 
span  each,  and  one  trestle  of  two  spans.  The  main  line  of  the 
drainage  ditch,  laid  with  a  24-inch  tile,  approaches  the  right 
of  way  from  the  south  near  the  west  end  of  the  district  and 
crosses  the  right  of  way  through  the  large  pond  of  which 
we  have  spoken,  then  swinging  around  a  somewhat  extended 
curve  to  the  east  and  south,  it  continues  east  near  the  line  of 
the  right  of  way,  which  it  crosses  again  to  the  south  through 
low  and  marshy  -ground  about  2,200  feet  east  of  the  first 
crossing.  The  tile  is  there  enlarged  to  30  inches  and  con- 
tinues to  the  southeast.  Five  thousand  feet  east  of  the  point 
where  we  have  noted  the  last  crossing  of  the  right  of  way 
by  the  main  ditch,  it  is  crossed  by  a  lateral  laid  with  18-inch 
tile  through  a  pond,  and  again,  1,100  feet  still  farther  east, 
it  is  crossed  by  another  lateral  laid  with  14-inch  tile  through 
water.     The  two  laterals  are  brought  together  about  1,100 
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feet  south  of  the  right  of  way,  and  thence  ran  south  toward 
the  main  ditch.  This  survey  was  made  while  the  ditch  was 
in  course  of  construction  and  the  tile  was  in  operation,  to 
some  extent.  The  engineer  says  the  tile  drains  seemed  to 
be  sufficient  to  take  care  of  the  water,  and  that  upon  a  more 
recent  visit  to  the  place,  he  did  not  observe  any  water  on 
the  right  of  way.  It  also  appears  that,  since  the  ditching  was 
done,  the  company  has  taken  out  the  three  trestles  mentiimed 
and  substituted  permanent  embankments  with  concrete  pipe 
openings,  two  of  24-inch  and  one  of  36-inch  diameter. 

Without  going  further  at  this  point,  it  is  enough  to  say 
that  from  plaintiff's  own  showing  it  must  have  received  very 
substantial  benefits  from  the  drainage  afforded  b^s  this  im- 
provement, and  should  contribute  in  fair  proportion  to  its 
cost. 

II.  The  question  left  for  us  to  consider  is  whether  the 
trial  court  erred  in  finding  the  assessment  excessive  and  re- 
ducing the  amount  from  $1,500  to  $800. 
^    _  „  We  have  no  precedent  which  enumerates 

way  right  of     all  the  elements  which  may  be  taken  into  con- 
way  :  assess-  "^ 

mi:  elemeSte  »deration  in  considering  the  benefits  to  a  rail- 
considered.  p^^^j  company  or  to  its  property  from  an  im- 
provement of  this  kind,  nor  have  we  any  recognized  or  settled 
rule  by  which  such  benefits  may  be  measured  in  money  with 
mathematical  exactness,  nor  even  with  the  approximate  ap- 
proach to  the  measure  of  exactness  which  may  be  applied  to 
farm  property  or  town  lots.  In  cases  of  the  latter  kind,  the 
benefits,  if  any,  may  to  some  extent  be  indicated  by  showing 
an  increase  in  market  value  resulting  or  reasonably  to  be 
anticipated  from  the  improvement.  But  railroads  have  no 
market  value  in  the  ordinary  sense  of  that  term.  They  are 
rarely  bought  and  sold  as  other  property  is  dealt  with  on  the 
market;  or,  if  so  sold,  the  things  which  go  to  influence  their 
money  value,  their  purchase  and  sale,  are  of  such  magnitude 
and  such  character  that  the  existence  or  nonexistence  of  a 
drainage  system  in  any  given  district  would  be  an  entirely 
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negligible  circumstance,  and  this  is  no  less  true  if  the  benefit 
to  the  railway  from  such  system  is  so  clear  and  undiluted 
that  no  one  can  be  found  to  question  it.  But  the  fact  that  the 
rule  applicable  to  the  assessment  of  benefits  upon  real  prop- 
erty of  another  character,  or  rather,  property  subject  to  other 
uses,  is  found  inapplicable  to  the  property  of  a  railway  com- 
pany is  no  reason  for  holding  the  statute  inoperative  as  to 
property  devoted  to  railroad  purposes.  The  law  presumes 
that  all  the  real  property  within  the  district  is  benefited  by 
the  drainage,  and  the  business  of  the  board  is  to  fix  its  pro- 
portionate liability  for  the  expense.  In  the  court  below  and 
in  this  court,  the  board  of  supervisors  adopted  the  theory  that 
the  benefits  of  the  drainage  to  the  railway  are  to  be  ascer- 
tained by  reference  to  the  greater  ease  and  lessened  expense  of 
maintaining  the  way,  the  greater  permanence  and  security  of 
the  fills  and  embankments,  the  increased  life  of  ties^  posts  and 
other  wooden  material,  the  opportunity  afforded  the  railroad 
company  to  substitute  pipe  for  trestles  and  thereby,  give  its 
track  a  safer  foundation  with  decreased  outlay  for  upkeep, 
and  other  things  of  that  nature.  There  was  evidence  also 
tending  in  some  degree  to  show  the  difference  which  the 
changed  conditions  would  make  in  the  expense  of  maintaining 
the  road  and  right  of  way.  That  these  conditions,  so  far  as 
they  are  found  to  exist,  do  afford  a  foundation  for  a  fair  esti- 
mate of  the  benefits  is  a  reasonable  conclusion.  That  there 
are  still  other  conditions  which,  in  a  proper  case,  may  be  con- 
sidered in  estimating  such  benefits  is  no  doubt  true;  for  exam- 
ple, the  benefit  to  the  right  of  way  as  a  mere  matter  of  acre- 
age, without  special  reference  to  the  present  use  being  made  of 

it.    See  Chicago,  R.  I.  <&  P,  R.  v.  CentervUle,  172  Iowa , 

decided  at  this  term  of  court.*  If  the  property  of  a  railway 
company  were  being  subjected  to  a  complete  and  itemized 
valuation  to  ascertain  a  basis  upon  which  to  regulate  its 
schedule  of  rates,  it  would  naturally  and  properly  insist  that 
its  right  of  way  be  estimated  upon  the  present  value  of  the 

*  Delayed  on  r^earlng,  and  not  yet  officially  reported. 
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lands  so  occupied ;  for  it  could  not  reproduce  its  road  at  the 
present  time  except  on  the  basis  of  present  land  values,  and  if 
so,  then  it  would  seem  that  improvements  which  clearly  tend 
to  increase  such  value  are  a  tan^ble  benefit  to  the  company 
and  its  property. 

But,  taking  this  case  as  made  by  the  evidence,  we  think 
the  judgment  below  may  be  affirmed.  The  commissioners  who 
made  the  original  estimate,  and  upon  whose  testimony  the 
g  defendant  largely  relies,  testify  in  substance 

equi3iS*'oi  *^^*  ^^®  figure  named  by  them  represents  the 
5w5?^righ?  of  ^^*^  actual  benefit  accruing  to  the  railway 
^*^'  company.    In  other  words,  if  the  railway  com- 

pany should  pay  the  assessment  of  $1,500,  it  will  have  paid  in 
tax  the  full  amount  of  the  benefits  it  has  received.  The  evi- 
dence also  tends  to  show  that  the  increased  value  of  the  farm 
lands  upon  which  has  been  laid  the  heaviest  burden  of  the 
cost  of  drainage  is  two  or  more  times  greater  than  the  amount 
of  the  tax  on  the  same  lands.  In  other  words,  assuming  the 
evidence  to  be  correct,  the  assessment  upon  the  railroad  ab- 
sorbs all  the  benefits  thereto,  while  the  assessments  upon  the 
farm  lands  are  only  about  one  half  or  less  than  one  half  of 
their  benefits.  This  is  not  what  the  law  contemplates.  It  is  not 
enough  to  estimate  the  amount  of  benefits  derived  by  any 
particular  piece  of  property,  and  from  that  basis  alone  deter- 
mine that  the  figure  so  found  represents  the  proper  tax. 
Ordinarily,  it  is  to  be  expected  that  the  benefits  to  the  prop- 
erty of  the  district  will  exceed  the  tax,  otherwise  there 
would  be  no  strong  inducement  to  make  the  improvement. 
'  The  true  theory  of  apportionment  Would  require  the  ascertain- 
ment of  the  full  amount  of  benefit  to  each  and  every  piece  of 
real  property  in  the  district,  also  the  total  cost  of  the  improve- 
ment If  it  be  f  Qund  that  the  total  cost  equals  the  aggregate 
of  all  the  benefits,  then,  of  course,  each  piece  of  property 
will  be  taxed  the  full  amount  of  its  benefits ;  but  if  the  total 
cost  be  less  than  the  total  benefits,  then  the  tax  in  each  par- 
ticular case  will  bear  the  same  proportion  to  the  individual 
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benefits  as  the  total  cost  bears  to  the  total  benefits.  We  think 
the  record  in  this  case  indicates  that  the  benefits  to  the  entire 
district  were  considerably  in  excess  of  the  cost,  and  the  full 
benefit  found  to  accrue  to  the  railroad  company  being  ascer- 
tained to  be  $1,500,  it  was  proper  for  the  trial  court  to  scale 
down  the  assessment  in  proportion  to  that  excess. 
The  judgment  appealed  from  ia— Affirmed. 


Debmeb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


James  A.  Coad,  Appellant,  v.  The  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company,  Appellee. 

OOXTBTS:  Federal  and  State  Oourts— Ooncnxrent  Jtolsdlctlon— Di- 
terstate  Freight  Overdiarges— Recovery.  The  right  to  reeover 
interstate  freight  charges,  in  excess  of  the  duly  established  and 
published  schedules  of  rates,  may  be  enforced  in  a  state  court. 
Bosort  to  the  Interstate  Commerce  Commission  or  to  the  Federal 
courts  is  not  required.  Such  action  is  not  one  for  the  recovery  of 
damages,  within  the  meaning  of  Sec.  9  of  the  Commerce  Act  (24 
Stat.  379),  but  is  an  action  for  deht,  and  in  no  wise  trenches  on 
the  regulatory  rate  powers  of  the  Commission. 

Appeal  from  Woodbury  District  Court, — Hon.  David  Mould, 

Judge. 

Tuesday,  October  5, 1915. 

Action  at  law  to  recover  an  amount  of  overcharges  which 
the  plaintiflP  alleges  was  exacted  by  the  defendant  for  trans- 
portation of  freight.  The  trial  court  sustained  a  demurrer 
to  the  petition,  and  from  that  ruling  and  from  the  judgment 
entered  against  him  for  costs,  the  plaintiff  appeals. — Reversed. 

Alfred  Pizey  and  2>.  E.  Stdli^an,  for  appellant. 

James  B.  SheeJian  and  Sargent,  Strong  &  Strtible,  for 
appellee. 
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Weaves^  J. — ^The  petition  shows  that  the  shipments  npon 
which  the  charges  for  freight  were  made  were  of  an  inter- 
state character.     It  is  further  alleged  that  the  proper  and 

allowable  rates  of  transportation  for  such  ship- 

CoriiTfl :  fed-  •■••» 

eni  and  state    ments  had  been  and  were  fixed  and  provided 

coartfl :  concur-  '^ 

tSa-^in^-^'  ^^^  ^  ^  schedule  established  and  published 
oi^TCba^^  by  the  defendant  and  its  connecting  carriers 
"^^*'^'  and  that  the  rate  so  scheduled  was  forty-two 

cents  per  hundred  pounds;  but  defendant^  disregarding  the 
same,  exacted  from  plaintiff  the  payment  of  charges  for  such 
service  in  excess  of  the  scheduled  rates  to  the  amount  of  $81.07, 
for  which  a  recovery  is  demanded.  The  objection  raised  by 
the  demurrer  to  the  petition  is  that  it  appears  from  the  stated 
facts  therein  pleaded  that  the  state  court  has  no  jurisdiction 
to  entertain  an  action  of  this  nature,  and  that,  if  plaintiff 
has  any  remedy  in  the  premises^  it  is  to  be  found  alone  in  a 
proceeding  before  the  Interstate  Commerce  Commission  or  in 
an  acstion  in  the  Federal  Court 

The  statute  in  question,  commonly  known  as  the  Inter- 
state Commerce  Act  of  February  4, 1887,  with  later  modifying 
amendments,  provides,  among  other  things,  that  the  carrier 
must  make  and  publish  its  schedule  of  rates,  after  which, 
unless  these  rates  are  changed  in  the  maimer  provided  by 
law,  both  carrier  and  shipper  must  adhere  strictly  thereto.  By 
section  8  of  the  act,  a  violation  of  these  provisions  by  the 
carrier  renders  it  liable  for  damages  thereby  resulting  to  any 
person.  Section  9  allows  a  person  so  injured  to  make  com- 
plaint to  the  Interstate  Commerce  Commission,  or,  if  the  cir- 
cumstances justify  it,  he  may  recover  his  damages  by  action 
in  the  district  court  of  the  United  States.  Under  section  16, 
if  the  commission  awards  damages  in  favor  of  the  complainant, 
he  may  sue  therefor  in  any  Federal  or  state  court  having 
jurisdiction  of  the  parties.  Section  22  is  to  the  effect  that 
nothing  in  the  act  shall  in  any  way  abridge  or  alter  the  rem- 
edies now  existing  at  common  law  or  by  statute,  but  the  provi- 
sions of  this  act  are  in  addition  to  such  remedies. 
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It  has  been  held,  and  plainti£F  concedes,  that,  if  the  claim 
made  against  the  carrier  under  this  law  be  one  which  involves 
inquiry  into  the  reasonableness  of  the  scheduled  rates  of 
freight  upon  an  interstate  shipment,  the  shipper's  remedy 
in  the  first  instance  is  by  appeal  or  application  to  the  Inter- 
state Commerce  Commission;  but  where  the  right  asserted, 
if  it  exist  at  all,  is  one  concerning  which  the  commission  has 
no  discretion,  the  complainant  is  not  required  to  invoke  the 
action  of  the  commission,  but  may  take  bis  case  directly  to 
the  courts.  Pennsylvcmia  B.  Co.  v.  International,  230  U.  S. 
184. 

In  the  cited  case,  the  carrier  was  charged  with  granting 
rebates  from  its  scheduled  rates  for  the  benefit  of  certain  ship- 
pers. Objection  was  there  raised  that  the  matter  was  one 
for  the  Interstate  Commerce  Commission  and  that  the  court 
had  no  jurisdiction.  The  Supreme  Court  of  the  United  States 
overruled  the  point,  saying:  ''In  view  of  the  obligation  of  the 
company  to  charge,  collect  and  retain  the  sum  named  in  the 
tariff,  there  was  no  call  for  the  exercise  of  the  rate-regulating 
discretion  of  the  administrative  body  to  decide  whetlier  the 
carrier  could  make  a  difference  between  free  and  contract  coal. 
.  .  .  The  rebate  being  unlawful,  it  was  a  matter  where 
the  court,  without  administrative  ruling  or  reparation  order, 
could  apply  the  fixed  law  to  the  established  fact  that  the 
carrier  had  charged  all  shippens  the  published  or  tariff  rate 
and  refunded  a  part  to  a  particular  class. ' '  For  the  same  rea- 
son, plaintiff  in  this  case  was  not  required  to  apply  to  the 
commission  to  have  the  act  of  the  defendant  in  exacting 
more  than  its  scheduled  rates  declared  unreasonable  or  wrong- 
ful. The  fact  of  such  overcharge  being  conceded  or  proved, 
its  illegality  is  established  as  a  matter  of  law,  and  the  ship- 
per's right  to  recover  is  not  open  to  question.  The  commission 
has  no  power  or  authority  to  legalize  or  approve  the  exaction. 
Under  such  circumstances,  the  court  having  jurisdiction  of 
the  parties  will  not  refuse  to  hear  him  simply  because  he  did 
not  first  lay  his  complaint  before  the  commission. 
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The  sole  question  then  is  'whether  the  right  to  a  reoover> 
upon  such  claim  may  be  enforced  in  a  state  court.  The  case 
last  cited  was  instituted  and  disposed  of  in  the  Federal  courts 
and  affords  us  no  aid  at  this  point.  Of  the  general  question  of 
concurrent  jurisdiction  of  civil  cases  in  the  state  and  Federal 
courts  for  the  enforcement  of  rights  and  liabilities  under  the 
laws  of  the  United  States,  it  seems  to  be  the  settled  general 
rule  that  concurrent  jurisdiction  exists  ''where  it  is  not  ex- 
cluded by  express  provision  or  by  incompatibility  in  its  exer* 
cise  arising  from  the  nature  of  the  particular  case."  See 
Bradley,  J.,  in  Claflin  v.  Housemm,  93  U.  S.  130,  136  (23 
L.  Ed.  833,  838).  In  the  argument  leading  up  to  this  con* 
elusion,  the  court,  in  the  cited  case,  says:  ''Every  citizen  of 
a  state  is  a  subject  of  two  distinct  sovereignties,  having  con- 
current jurisdiction  in  the  state— concurrent  as  to  place  and 
persons,  though  distinct  as  to  subject-matter.  Legal  or  equita- 
ble rights,  acquired  under  either  system  of  laws,  may  be 
enforced  in  any  court  of  either  sovereignty  competent  to  hear 
and  determine  such  kind  of  rights  and  not  restrained  by  its 
constitution  in  the  exercise  of  such  jurisdiction.  Thus,  a  legal 
or  equitable  right  acquired  under  state  laws  may  be  prose- 
cuted in  the  state  courts  and  also,  if  the  parties  reside  in  dif- 
ferent states,  in  the  Federal  courts.  So  rights,  whether  legal 
or  equitable,  acquired  under  the  laws  of  the  United  States, 
may  be  prosecuted  in  the  United  States  courts  or  in  the  state 
courts  competent  to  decide  rights  of  the  like  character  and 
class,''  subject,  of  course,  to  the  right  of  the  United  States 
in  the  latter  class  of  cases  to  make  ike  jurisdiction  of  the  Fed- 
eral courts  exclusive  by  proper  declaration  to  that  effect  or  by 
necessary  implication.  The  Federal  statute  here  being  consid- 
ered does  not  in  express  terms  exclude  the  jurisdiction  of  the 
state  courts;  but,  applying  the  familiar  rule  that  where  the 
statute  creates  a  new  right  and  in  the  same  connection  speci- 
fies a  remedy  for  its  protection  or  enforcement,  such  remedy 
is  to  be  deemed  exclusive,  it  has  been  held  that  the  effect  of 
section  9  of  the  Interstate  Commerce  Act,  giving  to  the  shipper 
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who  seeks  to  recover  damages  from  a  carrier  for  the  violation 
of  the  statute  the  right  to  lay  his  complaint  before  the  commis- 
sion or  to  bring  suit  in  the  United  States  district  court,  is  to 
negative  the  right  to  resort  to  a  state  court  for  the  recovery 
of  such  damages.  Van  Patten  v.  Chicago,  M.  i&  8t.  P.  R.  Co., 
74  Fed.  981 ;  DcunuU  v.  lUinois  Cent.  B.  Co.,  190  Fed.  656  ; 
Mitchell  V.  Pennsylvania  B.  Co.,  230  U.  S.  247 ;  Texas  &  Pac. 
B.  Co.  V.  Abilene,  204  U.  S.  426. 

Conceding  the  authority  of  these  precedents,  we  have  then 
to  inquire  whether  the  case  before  us  is  an  action  to  re(^ver 
damages  for  a  violation  of  that  statute  within  the  meaning  of 
the  provision  to  which  we  have  referred.  If  the  controvert 
were  one  over  the  reasonableness  of  the  scheduled  rates  estab- 
lished and  published  by  the  carrier,  it  is  very  clear,  as  already 
said,  that  this  inquiry  would  have  to  be  answered  affirmatively. 
It  is  contended  for  the  plaintiff,  however,  that  an  action  to 
recover  the  amount  of  an  overcharge  wrongfully  exacted  is 
not  an  action  for  the  recovery  of  damages  within  the  meaning 
of  the  cited  sections  of  the  statute  and  may,  therefore,  be  main- 
tained in  the  state  court  under  the  general  rule  as  to  concur- 
rent jurisdiction  of  Federal  and  state  courts,  and  under  sec- 
tion 22  of  the  Interstate  Commerce  Act,  which  provides  that 
nothing  therein  shall  abridge  or  alter  other  remedies  then 
existing  by  common  law  or  by  statute.  That  there  is  a  dis- 
tinction between  the  recovery  of  the  amount  of  an  overcharge 
improperly  exacted  and  a  claim  for  the  recovery  of  damages 
within  the  meaning  of  the  statute  is  recognized  by  the  court  in 
Pennsylvania  B.  Co.  v.  International,  230  U.  S.  184,  to  which 
reference  has  already  been  made.  It  is  there  said,  ^'The 
English  courts  make  a  clear  distinction  between  overcharge 
and  damages,  and  the  same  is  true  under  the  Commerce  Act. 
For  if  the  plaintiff  here  had  been  req\iired  to  pay  more  than 
the  tariff  rate,  it  could  have  recovered  the  excess,  not  as 
damages  but  as  overcharge."  It  was  at  least  an  implied  term 
of  the  contract  for  the  transportation  of  shipments  to  plaintiff 
that  the  rates  charged  should  be  those  specified  in  the  car- 
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rier's  schedule;  and  if,  upon  the  transportation  being  com- 
pleted, defendant  charged  and  exacted  an  amount  in  excess 
of  such  rate,  the  wrong  so  perpetrated  was  not  merely  a  viola- 
tion of  the  statute,  for  which  damages,  in  the  usual  sense  of  an 
unliquidated  demand  ^or  compensation,  were  recoverable  by 
the  plaintiff,  but  the  obligation  to  repay  such  exaction  became, 
in  a  very  just  sense,  a  debt  due  from  defendant  to  plaintiff  for 
the  specific  amount  of  the  excess.  The  contract  between  the 
parties  was  valid,  and  whatever  was  exacted  or  extorted  in 
excess  of  that  rate  was  received  by  the  defendant  to  plaintiff's 
use.  Plaintiff  could  therefore  waive  the  tort  and  sue  upon 
defendant's  implied  obligation  to  return  the  excess  on  de- 
mand. The  right  to  recover  for  money  unlawfully  exacted 
or  extorted  is  not  a  right  created  by  this  statute — it  is  a 
right  which  is  as  old  as  the  common  law  itself.  Warner  v. 
Cammack,  37  Iowa  642. 

That  an  obligation  of  this  nature  may  be  treated  as  debt 
as  distinguished  from  damages,  see  Watson  v.  McNairy,  4  Ky. 
(1  Bibb)  356;  Rhodes  v.  O'Farrell,  2  Nev.  61;  Gray  v.  Ben- 
nett,  44  Mass.  522,  526.  This  court  has  expressly  recognized 
the  distinction  and  held  that  an  action  to  recover  from  a  car- 
rier the  amount  exacted  in  excess  of  the  scheduled  rates  of 
freight  is  not  a  suit  to  recover  under  the  provisions  of  the 
Interstate  Commerce  Act,  but  rather  an  action  for  the  re- 
payment to  him  of  a  sum  of  money  exacted  and  received  by 
the  defendant  in  violation  of  the  contract  of  shipment.  Ban- 
ner V.  Wabash  B.  Co.,  131  Iowa  405.  This  decision  is  directly 
in  point  with  the  case  now  presented;  and  unless  we  are  to 
abandon  it  as  a  precedent,  it  governs  the  disposition  of  this 
appeal.  Upon  the  theory  of  that  opinion,  the  action  in  this 
case  involves  no  attempt  by  the  state  or  the  state  courts  to 
regulate  interstate  commerce,  nor  is  it  an  attempt  by  the 
state  court  to  enforce  the  Federal  Commerce  Act.  These 
views  are  fully  supported  by  the  very  recent  cases,  Pennsyl- 
vania  R.  Co.  v.  Puritan,  237  U.  S.  121,  and  Illinois  Central 
B.  Co.  V.  Coal  Co.,  238  U.  S.  275,  which  have  come  to  our 
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attention  since  the  first  draft  of  this  opinion.  The  case 
of  Oatton  V.  Chicago,  R.  /.  dk  P.  R.  Co.,  95  Iowa  112,  relied 
upon  by  appellee,  is  not  in  point.  The  charge  there  made  was 
not  that  the  carrier  had  collected  more  than  the  proper 
scheduled  rates,  but  rather  that  it  had  in  fact  collected  from 
plaintiff  freight  charges  based  upon  the  regular  schedule, 
while  performing  like  service  for  others  at  a  lesser  rate,  and 
thereby  was  guilty  of  unjust  discrimination,  because  of 
which  damages  were  claimed.  This  brought  the  case  strictly 
within  the  rule  of  the  Federal  cases  above  cited,  and  the 
court  properly  held  the  state  tribunals  to  be  without  juris- 
diction. Except  in  the  Banner  Case,  supra,  we  find  none  of 
our  precedents  dealing  with  facts  substantially  like  those 
disclosed  in  this  record. 

Some  of  the  state  courts,  as  well  as  some  of  the  inferior 
Federal  courts,  have  reached  a  conclusion  in  harmony  with 
the  position  taken  by  appellee.  See  Siggins  v.  Chicago  dk  N. 
W.  R.  Co.,  (Wis.)  140  N.  W.  1128,  and  cases  there  cited.  But 
we  find  no  case  in  which  the  Supreme  Court  of  the  United 
States  has  gone  to  that  extent.  On  the  other  hand,  sister 
courts  of  very  respectable  standing  are  in  accord  with  our 
conclusion.  Pine  Tree  Lumber  Co.  v.  Chicago,  i£.  /.  dk  P.  R. 
Co.  (La.)  49  So.  202;  St.  Louis,  etc.,  R.  Co.  v.  Roff,  (Tex.) 
128  S.  W.  1194;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lumber  Co.,  99 
Ark.  105 ;  American  Sugar  Refimng  Co.  v.  Delaware,  etc.  R. 
Co.,  207  Fed.  733.  We  are  disposed,  therefore,  to  adhere  to  our 
former  holding,  and  this  of  necessity  calls  for  a  reversal  of 
the  judgment  below. 

We  have  attempted  no  discussion  of  the  twenty-second 
section  of  the  act,  which  in  terms  preserves  existing  remedies 
which  the  shipper  theretofore  had  against  the  carrier.  The 
effect  of  this  provision  is  naturally  limited  to  the  preserva- 
tion only  of  such  rights  and  remedies  as  are  not  inconsistent 
with  the  rules  and  regulations  prescribed  by  the  act.  To 
that  extent  at  least,  the  right  of  the  shipper  to  sue  in  the 
state  courts  remains  as  before.    Adams  Express  Co.  v.  Cron- 
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imger,  226  U.  8.  491.  We  can  disco^vr  nothing  in  wliidi  tlie 
ri|^t  to  sae  in  a  state  eonrt  to  enforce  a  letnm  of  monejr 
exacted  in  excess  of  the  establidied  schedule  is  in  the  least 
inconsistent  with  the  regnlatcny  authority  of  the  commissioii 
or  the  terms  of  the  statute  itself.  The  reaacm  which  the 
Supreme  Court  aarigns  for  holding  that  the  act  excludes  the 
jurisdiction  of  the  state  courts  for  the  recovery  of  damages 
growing  out  of  the  violatiim  of  the  statute  is  that  the  aet 
is  evidentlj  intended  to  grant  the  power  to  deal  with  the 
reasonableness  of  rates  to  the  comnussion  alone,  and  therein 
secure  uniformity  and  consistency  of  regulation  which  would 
not  be  practicable  if  the  yarious  courts  were  allowed  to  en- 
tertain jurisdiction  of  such  proceedings.  It  is  very  mani- 
fest^ we  think,  that  cases  of  this  class  are  not  within  the  reason 
of  the  restriction.  In  taking  cognizance  of  such  an  action 
and  trying  the  rightfulness  of  sndi  claim,  the  courts  do  not 
and  cannot  assume  to  pass  upon  the  reasimableness  of  the 
established  rates  of  freight  They  accept  the  schedules  as 
valid,  and  the  sole  inquiry  is  whether  the  carrier  has  extorted 
from  the  shipper  anything  in  excess  thereof.  The  exercise  of 
jurisdiction  in  such  case  can  in  no  manner  tend  to  the  ill 
results  above  suggested  and,  in  the  absence  of  an  express 
exclusion  of  the  state  court,  its  right  to  hear  and  dispose 
of  such  controversies  would  seem  to  have  been  preserved. 

Without  extending  this  opinion  for  more  particular  con- 
sideration of  the  propositions  argued  by  counsel,  we  have  to 
say  that  we  find  no  sufficient  reason  for  a  departure  from  our 
former  holding,  and  the  ruling  of  the  trial  court  in  sus- 
taining the  demurrer  to  the  petition  and  entering  judgment 
in  defendant's  favor  is — Reversed, 


DsBMXBy  C.  J.,  EvAKs  and  Pbbston,  JJ.,  concur. 
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ACTIONS.     See  Fraud,  5;  Pabtnership,  3. 

Nature  and  Form. 

Law  and  equitable  iaauee  intermiiiglins:    Eqaitable  controlling; 

1  Trial  by  court.  An  equitable  issue,  eyen  though  injected  by 
defendi^nt  into  an  action  originally  brought  at  law  by  plain- 
tiff, if  determinative  of  the  entire  controversy,  is  full  justifi- 
cation for  the  court's  determining  the  entire  matter  on  such 
equitable  issue.    Day  v.  Dyer,  437. 

Law  and  equitable  issues  combined:   Transfer  to  equity:   Waiver 

2  of  trial  at  law.  When,  in  an  action  involving  law  and  equitable 
issues,  the  equitable  issue  b  properly  on  trial  before  the  equity 
court  and  may  be  determinative  of  the  entire  controversy,  a 
motion,  made  before  the  close  of  aU  the  evidence,  to  separate 
the  issues  and  for  a  law  trial  on  the  law  issue,  is  premature 
and«  such  motion  being  overruled,  a  failure  to  renew  it  at  the 
close  of  all  the  evidence  works  a  waiver  of  any  objections  to 
the  entire  case  being  tried  to  the  court.    Day  v.  Dyer,  437. 

Joinder  of  Partie& 

Parties:  Maker  of  note:  Assignee  assuming  payment:  Foredoture. 

3  Several  parties  who  are  bound  for  the  same  debt  but  on  differ- 
ent contracts  may  be  joined  in  the  same  suit.  So  held  in  an 
action  against  the  makers  and  endorsers  of  a  note  and  one 
who  had  assumed  its  payment.  (Sec  8466,  Code,  1897.)  Ben- 
nett V.  Smith,  405. 

ANIMALS. 

Negugencb. 

Negligent  handling:    Sufficiency  of  evidence.    Evidence  reviewed 

1    and  held  to  present  a  fact  question  for  the  jury  (a)  whether 

an  animal  died  as  the  result  of  negligent  handling,  and  (b) 
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whether  defendant  was  responsible  therefor.     Van  Dyke   v, 
Mosterdt,  3. 

APPEAL  AND  EBBOB. 

Decisions  Reviewable. 

Action  to  enjoin  tax:   Amount  involved.    A  judgment  or  order,  in 

1  an  action  to  enjoin  the  levy  and  collection  of  present  and  fu- 
ture taxes,  is  appealable,  irrespective  of  the  amount  of  taxes 
involved.  (Sees.  4101,  4110,  Code,  1897.)  La  Grange  v. 
Skiff,  143. 

Perfecting  Appeal. 

Notice  of:    Sufficiency:    Error  in  date  of  judgment.    A  notice  of 

2  appeal  sufficiently  describing  the  judgment  appealed  from  is 
sufficient,  even  though  containing  an  error  as  to  the  date  of 
such  judgment.    Fudge  v.  Kelley,  422. 

Bill  of  Exceptions. 

Exception  to  ruling:   Baida  for  appeaL    No  exception  reserved,  no 

3  i^peal.    Simmons  v.  Indemnity  Co.,  429. 

Abstract  of  Record. 

Rule  for  preparation:    Violation:    Penalty.    ''Preserve  everything 

4  reasonably  material  and  omit  everything  else"  is  an  ancient 
rule  for  the  preparation  of  abstracts.  An  affirmance  may  fol- 
low a  glaring  violation  of  this  rule,  especially  when  the  cause 
has  been  three  times  tried  and  the  rulings  appear  correct. 
(Rule  31,  Supreme  Court,  and  Sec  4118,  Code,  1897.)  EJggert 
V.  Interstate,  etc.,  Co.,  38. 

• 

Undenied  allegation:    Precedence  over  affidavit.    The  statement 

5  of  an  undenied  abstract  that  appellant's  motion  to  transfer  the 
cause  to  the  Federal  court  was  filed  before  the  commencement 
of  the  trial  in  the  lower  court  must  prevail  over  an  affidavit 
appearing  in  the  abstract  as  having  been  filed  in  the  lower 
court  by  appellee,  wherein  the  statement  is  made  that  audi 
motion  was  filed  after  the  commencement  of  triaL  Markey  ▼• 
Ry.  Co.,  255. 
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Tbanscript. 

Transcript  of  evidence:  Degree  of  certainty  required.   A  transcript 

6  of  the  evidence  must  be  suflSciently  comprehensive  to  enable 
the  court  to  say  definitely  whether  the  abstracted  testimony 
was  before  the  court  when  the  ruling  complained  of  was  made. 
Self-evident  and  indefinite  omissions  of  evidence  and  lack  of 
certainty  as  to  what  proceedings  were  had  are  here  held  to 
render  the  transcript  ineffective.  Rosencrans  v.  Wood- 
bridge,  61. 

Certification  of  Becord. 

Report  of  trial:  Requirements.   The  statute  (Sec.  3675,  Code,  1897) 

7  requires  both  judge  and  reporter  to  certify  to  the  report  of 
the  proceedings  of  the  trial,  and  this  requirement  is  not  com- 
plied with  by  a  certificate  signed  by  one  of  them  asserting  that 
the  other  has  done  so.    Rosencrans  v.  Woodbridge,  61. 

Rules — Failube  to  Obey. 

Prepantion  of  appeal:     Rules:    Violation:    When  penalised.    A 

8  violi^tion  of  the  rules  governing  the  preparation  of  abstracts, 
arguments,  etc.,  made  in  a  good-faith  effort  to  aid  the  court, 
will  not  necessarily  be  penalized.  (Rule  53.)  Henderson  v. 
Board,  499. 

Review,  Scope  of. 

Appellate  court  not  trier  of  fact:    Undue  influence:  Want  of  con- 

9  sideration.  On  the  question  of  sustaining  a  verdict,  the  ques- 
tion is  not  whether  a  verdict  for  the  appellant  would  have  been 
proper,  but  whether  the  jury  was  justified  in  accepting  ap- 
pellee's version  of  the  facts.  Evidence  reviewed  and  held  to 
justify  a  finding  that  a  note  was  obtained  by  undue  infiu- 
ence  and  without  consideration.     Geddes  v.  McEUroy,  633. 

Rulings  adverse  to  winning  party.    Rulings  of  the  trial  court,  ad- 

10  verse  to  the  winning  party  but  not  affecting  the  amount  of 
recovery,  will  not  be  reviewed  by  the  appellate  court.  Edgren 
V.  Coal  Co.,  459. 

Verdict:    Support  in  evidence.    A  verdict  on  fair  conflict  of  evi- 

11  dence  will  not  be  disturbed.    Pelton  v.  Ry.  Go.,  91. 
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Review — Presumptions. 

Directed  verdict:  Evidence  considered.   The  presumption  exists  thnt 

12  the  court,  in  ruling  on  a  motion  for  a  directed  verdict,  con- 
sidered all  evidence  introduced  up  to  that  stage  of  the  trial. 
Hahnel  v.  Highland,  492. 

Parties  Entitled  to  Allege  Error. 

Errors  against  nonappellant:    Effect.    An  appellant  may  not  ride 

13  to  victory  on  errors,  if  any,  suffered  by  a  litigant  who  does 
not  appeal.    Van  Dyke  v.  Mosterdt,  3. 

Excluding  questions  after  witness  has  exhausted  his  knowledge: 

14  Evidence.  It  is  futile  to  attempt  to  predicate  error  (a)  on  the 
exclusion  of  questions  after  the  witness  has  shown  by  his 
answers  that  he  has  no  further  knowledge  on  the  subject,  or 
(b)  on  the  exclusion  of  evidence  otherwise  received.  Zinkula 
V.  Zinkula,  287. 

Predicating  error  on  invited  action  of  court.    One  may  not  invite 

15  the  court  to  proceed  on  a  certain  theory  and  then,  after  the 
court  has  accepted  the  invitation  and  acted,  predicate  error 
thereon.    Miller  v.  Harrison  County,  270. 

Inviting  instruction:    Estoppel    One  inviting  a  certain  action  by 

16  the  court  must  not  complain  if  the  court  accepts  the  invita- 
tion.   Pelton  V.  Ry.  Ck>.,  91. 

Right  of  review:   Self-invited  error.    An  appellant  may  not  com- 

17  plain  that  appellee  has  not  introduced  certain  evidence  when 
it  was  on  appellant's  objection  that  such  evidence  was  ex- 
cluded.   Geddes  v.  McElroy,  633. 

Equitable  relief  beyond  pleading:   No  ground  for  complaint    The 

18  decreeing  of  insufficient  equitable  relief,  entirely  beyond  the 
pleading,  furnishes  no  ground  for  complaint  by  the  party  to 
whom  decreed.  The  party,  not  having  asked  any  relief,  cannot 
complain  because  the  court  did  not  grant  greater  relief  than 
it  did.    First  Nat'l  Bank  v.  Acme,  etc.,  Co.,  474. 

Harmless  Error. 

Unproved  daim:     Failure  to  withdraw:     Verdict  in  justifiable 

19  amount.    Oversight  in  the  court  in  not  withdrawing  from  the 
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jury  an  unproved  claim  does  not  constitute  error  when  the 
amount  of  the  verdict  has  full  support  in  the  evidence.  Van 
Vliet,  etc.,  v.  Crowell,  64. 

Instmctiona:    Omission  of  fully  established  issue.    The  failure  to 

20  submit  an  issue  fully  determined  and  established  by  the  evi- 
dence is  not  error.    Pelton  v.  Ry.  Ck>.,  91. 

Affirmance — ^Dilatory  Appeal. 

Taxation  of  penalty.    An  appeal  manifestly  taken  in  order  to  delay 

21  pasrment  of  the  judgment  will  be  penalised  by  an  award  of 
damages.  In  instant  case,  five  per  cent,  of  the  judgment  is 
awarded.  (Sec.  4141,  Gbde,  1897.)  Johnson  v.  Hawkeye,  etc., 
425. 

ATTACHMENT.     See  Qarnishment. 
Property  Subject  to  Attachment. 

Vendor  and  Purchaser:  Sales:   Transfers  on  conditioB:   Conditions 

1  unfulfilled:  No  attachable  interest  conveyed.  The  formal  con- 
veyance of  property  by  the  owner,  when  no  credit  is  intended, 
and  on  condition  that  the  owner  be  at  once  paid  therefor,  which 
condition  is  not  fulfilled,  creates  no  such  right  of  property  in 
the  transferee  as  can  be  levied  on  by  his  attaching  creditors. 
First  Nat'l  Bank  v.  Acme,  etc,  Co.,  474. 

Levy  of  Writ. 

PoUawattamie  county:  Place  of  levy:  Removal  of  property  from 

2  "county."  The  sheriff  of  Pottawattamie  county  may  legally 
serve  a  writ  of  attachment  in  any  part  of  said  county,  whether 
the  action  is  commenced  at  Avoca  or  Council  Bluffs.  Service 
held  proper  for  the  additional  reason  that  the  property  was 
removed  from  the  Avoca  district  to  the  Council  Bluffs  district 
after  the  sheriff  received  the  writ  and  was  pursued  and  seized 
by  the  sheriff  "within  24  hours"  thereafter.  (Sec.  3893,  Code.) 
Pleak  V.  l^rks,  551. 

Discharge  of  Attachment. 

Saving  lien  by  appeal:     Failure  to  perfect  within  two  dajrs.    An 

3  attachment  lien  lives  two  days  after  an  order  of  discharge, 
provided  plaintiff,  at  the  time  of  the  order,  announces  his  in- 
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tention  to  appeal  iherefroiiL  All  portioiia  of  tbe  lien  not  pre- 
served by  perfected  appeal  within  said  two  days  are  wbolly 
lost.  (Sees.  3931,  3932,  Code.)  First  Natl  Bank  t.  Acme, 
etc.,  Co.,  474. 

Recefvershlp:  Effect  on  attadmcBt  tien.  The  neoeastty  to  perfect 
4  within  two  days  an  appeal  from  an  M^er  discfaaigtng  an  at- 
taeliment,  in  order  to  preserve  the  Uen,  is  not  affected  by  the 
fact  that  pending  the  litigation,  a  receiver  for  the  property 
was  appointed,  "subject  to  the  attachment  Hen.**  In  sach  case, 
the  receivership  does  not  supplant  the  attachment.  First  Natl 
Bank  v.  Acme,  etc^  Go.,  474. 

BANEBXTPTOY. 

Attachment  Liens. 

Delivery  bond:  Nullification  by  btakniptcy  proceeding.  An  attach- 
1  ment  li6n  is  whoUy  destroyed  by  the  filing  of  a  petition  in 
bankruptcy  within  four  months,  followed  by  an  adjudication 
of  bankruptcy.  (Federal  Act,  July  1,  1898,  Ch.  541,  Sec  67f, 
Comp.  Stat.  9651.)  The  attachment  lien  being  carried  down,  a 
delivery  bond  given  by  the  defendant  in  attachment,  under 
Sec  3909,  Code,  conditioned  for  the  delivery  of  the  property, 
etc.,  to  satisfy  any  judgment  rendered  against  such  defendant, 
is  likewise  carried  down,  and  the  surety  is  no  longer  liable 
thereon.    Simon  Casady  &  Co.  v.  Hartiell,  325. 

BILLS  AND  NOTES. 

Consideration. 

Evidence  to  disprove.    Under  a  plea  of  want  of  consideration  for  a 

1  note,  evidence  is  admissible  to  disprove  the  existence  of  any 
part  of  the  consideration  contended  for  by  the  holder  of  the 
note.    Geddes  v.  McElroy,  633. 

Undue  influence:    Rescission:    Pleading  retmn  of  consideration. 

2  Whether  one  seeking  a  rescission  of  a  note  on  the  ground  of 
undue  influence  must  allege  and  prove  an  offer  to  return  the 
consideration  for  the  note,  when  the  sole  consideration,  if  any, 
was  a  release  of  a  debt  due  the  payee  from  a  third  party, 
quaere,    Geddes  v.  McElroy,  633. 

Construction  and  Operation. 

Difference  in  understanding  of  tenns.  The  principle  "that  when  the 

3  terms  of  an  agreement  have  been  intended  in  a  different  sense 


Indbx,  Vol.  171.  761 

Bills  smo  Notbs  Continued  to  Bbidobs 

by  the  parties,  that  sense  is  to  prevail  against  either  party  in 
which  he  had  reason  to  suppose  the  other  understood  it"  (Sec. 
4617,  Code,  1897)  cannot  prevail  over  the  plain  and  definite 
language  of  the  writing  and  the  equally  definite  conduct  of 
the  parties  out  of  which  the  writing  arose.  Jewett  v.  Conroy, 
613. 

Actions. 

Signature:     Genuineness:     When  in  issue:     Unverified  answer. 

4  An  unverified  answer  denying  authority  to  execute  notes  does 
not  put  the  genuineness  of  the  signature  thereof  in  issue. 
(Sec.  3640,  Code.)     First  Nat'l  Bank  v.  Acme,  etc.,  Co.,  474. 

Defenses:    Undue  influence:    Instractioos:    Aged  and  iniinn  per- 

5  sons.  Instructions  in  In  re  Ames,  51  Iowa  696,  and  Ctuih  v, 
Dennis,  159  Iowa  27,  as  to  the  effect  of  undue  influence  on  an 
aged  and  infirm  person,  re-approved.    (Jeddes  v.  McElroy,  633. 

Defenses:    Undue  influence:    Solicitation,  importunity,  argument. 

6  It  will  not  do  to  say  that  no  amount  of  solicitation,  impor- 
tunity and  argument,  with  the  aged,  weak  and  infirm,  will 
amount  to  undue  influence.    Geddes  v.  McElroy,  633. 

Defenses:    Undue  influence:   Accused  absent  when  instrument  ez- 

7  ecuted.  One  may  be  guilty  of  exercising  undue  influence  even 
though  absent  when  the  instrument  in  question  was  executed. 
Geddes  v.  McElroy,  633. 

Defenses:   Undue  influence:   How  shown:   Influence  in  other  mat- 

8  tiers.  On  the  question  of  undue  influence,  it  is  material  to  show 
the  degree  of  influence  exercised  by  the  accused  over  the  victim 
in  matters  oilier  than  the  particular  matter  in  question.  Geddes 
V.  McElroy,  633. 

BONDS.     See  Counties,  2. 
BBID0E8. 

Maintenance. 

Approaches:  Failure  to  maintain  barrier:  NegUfenoe.   The  failure 
1    to  maintain  a  railing  or  barrier  along  the  approach  to  a  bridge 
may  constitute  negligence.    Much  depends  on  whether  the  situ- 
ation is  such  as  to  indicate  danger  of  being  precipitated  over 
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the   embankment   without   sodi  barrier.     Miller  t. 
County,  270. 

BROKERS. 

Compensation. 

Finding  purchaaer:  Sale  of  homestead:  Failnze  to  prodnce  gpouae. 
1  To  be  entitled  to  a  commission  where  no  sale  or  trade  is 
actually  made,  a  broker  employed  to  find  a  purchaaer  or  one 
who  will  trade  must  do  one  of  two  things,  to  wit,  (a)  prodmce 
to  his  principal  a  customer  who  is  able,  ready  and  willing  to 
buy  or  trade  on  the  terms  fixed  by  the  principal,  or  (b) 
take  from  the  customer  a  binding  contract  of  purchase  or 
trade.  The  broker  produced  a  husband  owning  and  occupying 
a  homestead,  but  not  the  wife.  Held,  commission  not  earned. 
(Sec.  2974,  Code,  1897.)     Laubscher  v.  Mixell,  88. 

CARRIERS.     See  Negligence. 
Carriage  of  Live  Stock. 

Natural  Tices:    Perils  of  road:    Negligence  of  shipper.    A  carrier 

1  is  not  liable  for  damages  to  a  shipment  of  cattle  caused  by 
(a)  the  ordinary  perils  of  the  road,  (b)  the  natural  pro- 
pensities or  inherent  vices  of  the  animals,  and  (c)  the 
negligence  of  the  shipper.  Instructions  held  to  properly  pre- 
sent  the  doctrine.    Colsch  y.  Ry.  Co.,  78. 

Duty  to  protect:     Lack  of  facilities.    Lack  of  equipment  with 

2  which  to  care  for  shipments  of  live  stock  is  a  poor  excuse  for 
the  carrier's  failure  to  meet  its  obligation.  So  held  where, 
on  account  of  the  lightness  of  business,  the  carrier  had  no 
engine  at  a  siding,  with  consequence  that  a  shipment  of 
stock  was  long  exposed  to  inclement  weather  and  waa  severely 
frozen.    Colsch  v.  Ry.  Co.,  78. 

Shipper's    knowledge    of    weather:      Unnecessary    ezposurs    to 

3  weather  by  carrier.  Irrespective  of  the  knowledge  of  the 
shipper  as  to  the  condition  of  the  weather  when  delivering 
live  stock  to  the  carrier,  the  carrier  must,  after  receiving  the 
same,  exercise  reasonable  care  to  protect  it  from  unnecessary 
exposure  to  the  weather.  So  held  where  the  carrier  side- 
tracked the  car  and  unnecessarily  exposed  the  stock  for  some 
hours  to  inclement  weather.    Colsch  v.  Ry.  Co.,  78. 
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Non-negligence  in  speed  of  train:    Negligence  en  rovte:    Instnio- 

4  tiona.  Even  though  a  train  carrying  stock  is  operated  on 
scheduled  time  and  at  proper  speed,  yet  the  carrier  will  be 
responsible  in  damages  for  failure  to  afford  reasonable  pro- 
tection to  the  stock  during  a  long  but  necessary  delay  at  a 
siding.  So  held  where  stock  was  frozen  during  a  long  delay, 
in  an  exposed  condition  at  a  siding.  Separate  instructions 
elaborating  these  two  propositions  are  held  to  be  perfectly 
harmonious.    Colsch  v.  Ry.  C6.,  78. 

Damages  from  freexing:     Sufficiency  of  evidence.    A  finding  that 

5  the  injury  to  cattle  during  shipment  was  caused  by  freezing 
will  not  be  disturbed  when  the  evidence  thereon  was  in  con- 
flict, the  record  further  showing  the  state  of  the  thermometer 
during  one  evening  of  the  shipment  and  that  the  weather 
"was  growing  colder."    Colsch  v.  Ry.  Co.,  78. 

Shipper  as  caretaker:     Effect  on  carrier's  possession.    The  fact 

6  that  the  shipper  accompanies  his  shipment  of  stock  as  a 
caretaker  does  not  render  inaccurate  an  instruction  that  the 
stock  was  "in  the  possession  and  under  the  control  of  the 
carrier."    Colsch  v.  Ry.  Co.,  78. 

Damages  from  freezing:    Notice  to  carrier:    Instructions.    Where 

7  during  the  shipment  of  cattle,  the  shipper  told  the  conductor 
of  the  condition  of  the  cattle  and  of  the  danger  from  freezing, 
it  was  proper  to  instruct  the  jury  that  such  information  was 
sufficient  notice  to  the  carrier.  Such  instruction  is  not  a 
misleading  statement  as  to  the  duty  or  obligation  of  the 
carrier.    Colsch  v.  Ry.  Co.,  78. 

CAVEAT  EMPTOB.    See  Guardian  and  Ward. 

COMMON  OABRTKBB.    See  Carriebs. 

COMMON  ENTEBPBI8E.    See  Negugence,  6. 

CONFIDENTIAL  OOMMX7NIOATION8.  See  Witnesses,  3, 4. 

C0N8IDEBATI0N.     See  Bills  and  Notes,  1,  2 ;  Contracts, 
2;  Pleading,  2,  5. 

CONSTITUTIONAL  LAW.  See  Habeas  Corpus,  1 ;  Munic- 
ipal Corporations,  4,  5. 
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Division  op  Powers. 

LegislatiTe  act:     Non-review  by  conrts.    Courts  will  not  assume 

1  to  pass  upon  the  necessity  for  a  legislative  act.  So  held  in 
regard  to  the  action  of  a  municipality  in  establishing  a 
sewage  disposal  plant.    Thomas  v.  City,  571. 

Police  Power. 

Exercising  power  for  ulterior  purpose:    Cruahing  competition.    An 

2  ostensible  exercise  of  the  police  power,  for  the  evident  pur- 
pose of  destroying  a  useful  business  and  thereby  relieving 
others  from  troublesome  competition,  will  be  promptly  con- 
demned by  the  courts  as  unconstitutional.  Transient  Mer- 
chant Act  condemned.    State  v.  Osborne,  678. 

Personal  Rights. 

Taxation:     "Power  to   destroy":     Occupation     tax:     Sight  to 

3  acquire  property.  The  undoubted  power  to  tax  harmless  occu- 
pations does  not  embrace  the  power  to  destroy,  either  directly 
or  indirectly.  The  inherent  and  constitutional  right  *'to 
acquire,  possess  and  protect  property"  (Sec.  1,  Art.  1,  Const.) 
must  be  respected.  Held,  Transient  Merchant  Act  (Sec.  700-i 
et  8eq.,  Sup.  Code,  1913)  was  unconstitutional.  State  v. 
Osborne,  678. 

Equal  Protection  op  Laws. 

Regulation  of  occupations:     CUaaifications:     Transient  merchant 

4  act.  The  constitutional  principle  that  "dU  laws  Mhcdl  he 
general  and  of  uniform  operation  throughout  the  state"  (Sec. 
6,  Art.  1,  and  Sec.  30,  Art.  3,  Const.)  does  not  command  that 
a  statute  designed  to  regulate  or  tax  an  occupation  shall 
apply  to  every  person  engaged  in  the  same  general  occupation. 
Such  statute  may  provide  any  natural  and  reasonable  classifi- 
cation by  which  some  engaged  in  the  occupation  are  amen- 
able to  the  statute,  while  others  are  exempt.  But  the  con- 
stitution will  not  tolerate  a  manifestly  unnatural,  arbitrary 
or  unreasonable  classification.     State  v.  Osborne,  678. 

Clasiifications:     Municipal  boundary  lines  aa  basis.    A  dassifica- 

ft    tion,  in  a  general  state-wide  taxation  statute,  not  enacted 

for  the  benefit  of  cities  and  towns,  cannot  be  constitutionally 

sustained  when,  thereunder,  a  certain  occupation  when  carried 

on  within  the  boundary  lines  of  a  city  or  town  is  made  subject 


Index,  Vol.  171.  765 

CoNSTiTOTioMAL  LAW  Continued        to  Contbacts 

to  the  Btatute,  but  is  exempt  from  the  statute  if  carried 
on  outside  such  boundary  lines.    State  v.  Osborne,  678. 

Arbitrary  classification:     Delegation  of  power.     The  legislature, 

6  being  without  power  to  adopt  an  unnatural,  arbitrary  and 
unreasonable  classification  in  a  statute  designed  to  tax  an 
occupation,  is  necessarily  without  the  power  to  so  shape  the 
statute  that  a  taxing  official  may  do  that  which  the  legisla- 
ture cannot  do.    State  ▼.  Osborne,  678. 

Due  Process  op  Law. 

"Due  process":     Essentials:     Notice:     Hearing.    "Due  process  of 

7  law",  within  the  meaning  of  Sec.  9,  Art.  1,  Constitution,  never 
means  less  than  same  prescribed  course  of  legal  proceedings 
in  which  the  person  adversely  affected  shall  have  an  oppor- 
tunity to  be  heard  and  to  resist.  Held,  the  Transient  Mer- 
chant Act  was  violative  of  this  clause  of  the  Constitution. 
State  V.  Osborne,  678. 

OONTBAOTS.     See  Counties,  4. 
Parties,  Proposals  and  Acceptances. 

Master  and  servant:     Directed  verdict.     Evidence  reviewed  and 

1  held  to  present  a  jury  question  on  a  contract  of  employment, 
and  whether  the  same  was  or  was  not  divisible.  Hahnel  v. 
Highland,  492. 

Consideration. 

Sufficiency:    Bills  and  notes.    A  consideration  sufficient  to  support 

2  a  contract  is  (a)  either  a  benefit  moving  to  the  promisor  or 
(b)  a  detriment  agreed  to  be  suffered  by  the  promisee.  Jewett 
V.  Conroy,  513. 

Construction.    (See  BniLs  and  Notes,  3.) 

Misdescription  of  parties:    Contemporaneous,  mutual  construction. 

3  The  manner  in  which  parties  to  a  contract  have  mutually 
treated  and  regarded  misdescriptions  of  the  parties  therein 
is  very  persuasive  with  the  court.    Hosteter  v.  Shoe  Co.,  346. 
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CORPORATIONS. 

Officers  and  Agents. 

Unauthorised  acts:  Power  of  president  to  ratify:  Presnmptioii. 
1  An  officer  of  a  corporation  having  authority  to  authorize  the 
doing  of  a  certain  act  may  ratify  such  act  when  done  with- 
out his  authority,  and  a  presumption  prevails  that  the  acts  of 
the  president  of  the  corporation  arising  in  the  ordinary  course 
of  its  business  are  authorized  by  the  directing  officers. 
Hosteter  ▼.  Shoe  Co.,  346. 

OOUMTUSS. 

Fiscal  Management,  Bonds,  Taxation,  Etc. 

PropodtioB  to  levy  tax:     ''Time'*  tax  becomes  effectire:     Snffi- 

1  dency  of  proposition  submitted.  "The  time  of  the  taking 
effect"  of  a  tax  in  aid  of  the  building  of  a  courthouse,  within 
the  meaning  of  Sec.  446,  Sup.  Code,  1913,  is  sufficiently  stated 
in  the  proposition  submitted  to  the  voters  by  a  provision  that 
said  tax  shall  be  levied  "year  by  year  .  .  .  until  said 
bonds  and  interest  are  completely  paid."  Wells  v.  Boone 
County,  377. 

Bonds:    Submission  of  question:    Hatters  which  may  be  omitted. 

2  Sees.  443-450,  Code,  1897,  covering  the  manner  of  submitting 
questions  to  a  vote  of  the  people  and  requiring  that  "the 
whole  question"  shall  be  submitted,  neither  contemplates  nor 
requires  that  each  and  every  detail  of  the  question  be  sub- 
mitted to  the  people.  Some  matters  must  necessarily  be 
left  to  the  financial  agents  of  the  county.  For  instance,  on 
the  question  whether  a  county  shall  issue  bonds  for  a  court- 
house, neither  (a)  the  denomination  of  the  bonds  nor  (b) 
the  rate  of  interest  thereon  need  be  submitted  to  the  people. 
Wells  V.  Boone  County,  377. 

Public  Buildings. 

Courthouse  site:     Discretionary  powers  of  board.    The  wide  dis* 

3  cretionary  powers  of  the  board  of  supervisors  in  the  selection 
of  a  site  for  a  courthouse  will  not  be  interfered  with  in  the 
absence  of  some  showing  of  a  wanton  or  unreasonable  exercise 
of  the  power.    Wells  v.  Boone  County,  377. 
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Contracts. 

Electing  courthouse:  Contract:  Validity:  Competitive  bidding: 
4  Fraud.  The  contract  for  drawing  the  plane  for  a  contem- 
pUited  courthouse  is  not  rendered  invalid  because  of  the  inser- 
tion therein  of  a  provision  giving  the  draftsman  the  right 
to  bid  on  such  construction  and  providing  that,  if  he  was 
awarded  the  contract,  the  cost  of  the  plans  should  be  included 
in  and  made  a  part  of  the  cost  of  erection,  no  fraud  being 
claimed  and  no  impediment  to  competitive  bidding  being 
shown.    Wells  v.  Boone  County,  377. 

COURTS. 

Records. 

Control  over  record:    Appeal  from  justice  of  the  peace:    Setting 

1  aside  affirmance.  A  judgment,  entered  under  a  misapprehen- 
sion of  facts  i^pon  which  the  right  to  enter  any  judgment  exiais, 
may  be  set  aside  by  the  court  at  any  time  during  the  term  at 
which  it  is  made  and  before  it  is  signed  by  the  judge.  (Sec. 
243,  Code.)     Miller  v.  Bryson,  354. 

Jurisdiction. 

Federal  and  state  courts:     Concurrent  jurisdiction:     Interstate 

2  freight  overcharges:  Recovery.  The  right  to  recover  inter- 
state freight  charges,  in  excess  of  the  duly  established  and 
published  schedules  of  rates,  may  be  enforced  in  a  state  court. 
Resort  to  the  Interstate  Commerce  Commission  or  to  the 
Federal  courts  is  not  required.  Such  action  is  not  one  for 
the  recovery  of  damages,  within  the  meaning  of  Sec.  9  of  the 
Commerce  Act  (24  Stat.  379),  but  is  an  action  for  debt,  and 
in  no  wise  trenches ,  on  the  regulatory  rate  powers  of  the 
commission.    Coad  v.  Ry.  Co.,  747. 

CRIMINAL  LAW. 

Included  Offenses. 

Trial:      Instructions:      Included    offenles:      Duty-to-submit-rule: 

1    Rape.     An  included  offense  must  be  submitted  to  the  jury 

(1)  When  such  included  offense  is  charged  in  the  indictment, 

and  (2)  when  the  record  contains  evidence  justifying  the  jury 
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in  finding  the  accused  guilty   of  such  included  charge   and 
offense  rather  than  of  some  higher  offense.  State  y.  Peridns,  1. 

DAMAGES.    See  Fraud;  Tbial  (Undeb  Vebdicts)  ;  Yendob 

AND  PUBCHASEBy  1. 

Measube  of  Damages. 

Ezdiange  of  property:  Pa3mieBt  in  second-hand  property:  Par- 
1  tial  default.  He  who  buys  property  at  an  agreed  price  and 
agrees  to  pay  for  it  in  certain  identified  second-hand  property, 
invoiced  at  wholesale  cost,  and  fails  to  reserve  the  right  to 
make  up  any  deficiency  in  other  similar  second-hand  property, 
must,  under  an  agreement  implied  by  law,  in  case  said  second- 
hand property  fails  to  invoice  to  the  agreed  purchase  price, 
make  up  the  deficiency,  by  paying  a  dollar  in  cash  for  each 
dollar  of  deficiency,  and  not  an  amount  equi^  to  the  actual 
money  value  of  the  second-hand  property  of  which  there  waa 
a  deficiency.    Brunsvold  v.  Medgorden,  413. 

DEDICATION. 

Natube  and  Requisites. 

Essential  elements:  Intent  to  dedicate:  Actual  dedication:  Ao- 
1  ceptance.  To  constitute  an  express  or  implied  dedication  of 
land  to  public  use,  there  must  exist  (a)  an  actual  intent 
to  set  aside  the  physical  property  to  public  use,  evidenced 
by  unequivocal  and  convincing  evidence,  (b)  an  actual  setting 
aside  of  the  physical  property  to  public  use,  in  praesenti,  and 
(c)  an  express  or  implied  acceptance  in  praesenti  or  in  futuro 
by  the  public,  of  the  dedication.  Evidence  reviewed  and  held 
not  to  be  of  that  character  sufficient  to  establish  dedication 
of  land  for  a  public  street.    DeCastello  v.  City,  18. 

DEEDS. 

Deliveby. 

Inability  of  grantor  to  recall    A  deed  once  delivered  cannot  be 
1    recalled  without  the  consent  of  the  grantee.    Stickles  v.  Town- 
send,  607. 

Svidence:     Sufficiency.    Evidence  reviewed  and  held  to  sufiSiciently 
%    establish    the    delivery    of   a    deed   to   grantee.     Stickles    v, 
Townsend,  697. 
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DEPOSITIONS.    See  Trial,  2. 
Admissibility. 

Admisiilyility  by  party  other  than  taker:     Order  of  proof.     A 
1    deposition  taken  by  defendant  to  sustain   his  defense  may 
be  introduced  by  plaintiff  in  chief.    No  rule  against  the  order 
of  proof  ifl  thereby  yiolated.    Wiley  v.  Dean,  75. 

DIBEOTEO  VEBDIOTS.     See  Trial,  3,  3a. 
DIVOBOE.     See  Husband  and  Wife. 

Grounds. 

Cruelty:     Phjrslcal  yiolence:     Circmnstances  ezcnsing.     Evidence 

1  reviewed  and  held,  in  view  of  extenuating  circumstances,  not 
to  justify  a  divorce  on  the  grounds  of  cruelty.  Wiley  v. 
Wiley,  390. 

Cruelty:     Qvestionable  conduct  of  spouse  excusing  violence.    The 

2  violent  language  and  conduct  of  the  husband  toward  his  wife 
may  find  excuse,  though  not  justification,  in  the  fact  that 
she,  by  her  own  questionable  conduct,  has  given  him  strong 
grounds  to  doubt  her  chastity.    Wiley  v.  Wiley,  390. 

Degree. 

Defective  decree:    IHamisaal  of  proceeding:    Effect  on  subsequent 

3  action.  A  signed  but  unrecorded  decree  of  divorce,  subse- 
quently set  aside  and  the  proceeding  dismissed,  is  a  nullity 
and  has  no  bearing  on  a  subsequent  divorce  proceeding.  Wiley 
V.  Wiley,  390. 

DBAIN8. 

Establishment. 

Drainage  district:    Efficiency:    Benefits  commensurate  with  costs. 

1    Evidence  reviewed  and  held  to  show  that  the  drainage  scheme 

in  question  was  practicable  and  would  benefit  the  lands  to 

an  appreciable  extent.     Henderson  v.   Board,  499;   Chicago, 

etc.,  V.  Board,  741. 

you.  171  U.— 49 
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Assessment  of  Benefits. 


Railway  xiglit  of  way:  Amumfnt  of  bencfita: 
2  iidered.  In  the  assessment  of  a  railway  right  of  way  for 
the  cost  of  a  pubUe  drain,  it  was  held  proper  to  eonaider  the 
following  elements  of  benefit,  yiz^  (a)  The  greater  ease  and 
lessened  expense  of  maintaining  the  right  of  way,  (b)  the 
greater  permanence  and  sccuiity  of  embankmenta,  (e)  the 
increased  life  of  all  wooden  materials,  (d)  the  opportunity  to 
snbstitnte  drainage  pipe  in  lien  of  treaties,  and  (e)  the  in- 
creased value  of  the  acreage  of  the  right  of  way,  without 
reference  to  the  fact  that  it  waa  used  for  raUway  pnrposea. 
Chicago,  etc,  ▼.  Board,  741. 


Equality  of  burden:  Railway  ligfht  of  way. 
3  should  be  so  levied  that  approximate  equality  of  burden  ia 
attained.  Therefore,  in  aaseaaing  the  eost  of  a  diminage  im- 
provement, it  was  improper  to  so  assess  a  railway  right  of 
way  as  to  entirely  absorb  the  benefita,  while  adjoining  farm 
lands  were  so  assessed  aa  to  absorb  only  one-half  or  lees  of 
the  benefits.  In  such  case,  held  proper  for  the  lower  court  to 
scale  down  an  assessment  of  $1,500  on  a  railway  right  of 
way  to  $800.    Chicago,  etc,  v.  Board,  741. 


DUE  PBOOESS.    See  CoNSTrrunoNAL  Law,  7. 
OUBES8.     See  Bills  and  Notes,  2,  5-8. 
EUiCnONS.    See  Counties. 

EMINSNT  DOMAIN.    See  Municipaij  Corporations,  5. 
Strict  Construction  of  Power. 

Statutory  right  to  condemn:  Hining  lands.  A  coal  mining  com- 
1  pany  having  access  to  its  mining  lands,  in  part  by  a  public 
way  and  in  part  by  private  way,  cannot  condemn  a  right  of 
way  for  a  railway  to  its  said  lands,  under  Sees.  2028,  Sup. 
Code,  1013,  and  2031,  Code,  said  sections  clearly  limiting  such 
right  to  him  who  has  no  "public  or  private  way"  thereto. 
Especially  is  this  true  in  view  of  the  rule  that  statutes  con- 
ferring the  power  of  eminent  domain  are  to  be  strictly  con- 
strued in  favor  of  the  private  owner.    Fbher  v.  Coal  Co.,  486. 


• 
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Bquitablb  Pbocbbdings  to  Btidsncb 

EQUITABLE  PBOOEEDINOS.     See  Actions,  1,  2. 

ESTATES  OF  DECEDENTS.  See  Executors  and  Admin- 
istrators. 

ESTOPPEL.  See  Appeal  and  Error,  13-18 ;  Insurance,  3, 
10,  11;  Judgment,  1. 

Equitable  Estoppel. 

Laches:     Belated  claim:     Assumption  of  mortgage  debt.     Long 
1    delay  in  making  complaint  as  to  the  correctness  of  a  con- 
tract, while  enjoying  the  benefits  thereunder,  may  preclude 
one  from  questioning  the  correctness  of  such  contract.     Ben- 
nett ▼.  Smith,  405. 

EVIDENOE.  See  Fraud,  6;  Insurance,  13;  Intoxicating 
Liquors,  2,  3 ;  Negligence,  13 ;  Trul,  1 ;  Wills,  4,  5,  6 ; 
Witnesses,  3,  4,  5. 

Belbvancy,  Materiality  and  Competency. 

Real  estate  values:     Selling  price  as  evidence.    When  a  purchase 

1  and  resale  of  real  estate  are  practically  simultaneous,  the 
price  at  which  the  land  was  first  purchased  is  admissible  evi- 
dence of  its  value  when  resold.    Wiley  v.  Dean,  75. 

Best  and  Secondary. 

Originals  beyond  jurisdiction  of  court:     Copies.    The  production 

2  of  original  evidence  is  excused  when  such  original  is  beyond 
the  jurisdiction  of  the  court  and  the  possessor  declines  to 
part  therewith,  beyond  permitting  the  ofi&cer  taking  the 
deposition  to  make  copies  thereof.  In  such  case,  copies  duly 
certified  by  such  officer  as  correct  are  admissible.  Geddes  v. 
McElroy,  633. 

Due  diligence  to  produce  best  evidence.    "The  best  evidence  attain- 

3  able,'*  while  a  dominant  law  of  evidence,  requires  no  more 
than  due  diligence.  After  exhausting  due  diligence  to  pro- 
duce the  primary,  a  litigant  has  a  right  to  use  the  secondary 
evidence.    Simons  v.  Petersberger,  564. 

Notice  to  produce  original:     When  not  necessary.     When  the 

4  adverse  party  is  the  only  one  who  could  have  the  possession 
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of  original  papers,  and  such  party  bases  his  defense  on  the 
claim  that  be  never  received  such  papers,  notice  to  produce 
is  not  necessary.  So  held  in  case  of  proof  of  loss  under  policy 
of  insurance.    Blac]^  v.  Grain,  etc.,  Ins.  Co.,  300. 

I 

Admissions. 

Inconsistent  conduct:     Admissions  against  interest     Conduct  of 

5  a  party  inconsistent  with  his  present  contention  is  competent 
as  tending  to  show  that  his  present  contention  is  an  after- 
thought and  a  pretense.    Geddes  v.  McElroy,  633. 

Declarations. 

Self-serving  declarations:    Non-condvsiveness.    He  who  introduces 

6  the  self-serving  declarations  of  his  adversary  is  not    bound 
thereby.    Geddes  v.  McElroy,  633. 

Pabol  as  Affecting  Writing. 

''Parol  evidence"  rule:     Contracts  partly  written,  partly    oral: 

7  When  oral  part  provable:  Warranty.  A  contract  may  be 
partly  in  writing  and  partly  in  paroL  If  the  parol  part  is 
concerning  a  matter  not  covered  by  the  writing,  then,  the 
written  and  parol  parts  being  harmonious,  the  parol  part 
may  be  shown  along  with  the  written.  Heldj  an  oral  vrar- 
ranty  might  be  shown  along  with  the  written  part  of  the 
contract.    Fudge  v.  Kelley,  422. 

"Parol  evidence"  rule:     Written  warranty  foreclosing  oral  war- 

8  ranty:  When  rule  inapplicable.  Assuming  the  rule  that  a 
written  warranty  forecloses  further  inquiry  as  to  warranties, 
yet  the  rule  does  not  apply  when  the  written  warranty  was 
inserted  by  accident,  gratuitously,  not  as  a  part  of  the  real 
transaction,  and  without  consideration.    Fudge  v.  Kelley,  422. 

^Parol  evidence"  rule:     Nonapplication  of  rule:     Searching  for 

9  intention  of  parties.  The  rule  that  parol  evidence  is  inad- 
missible to  contradict  or  vary  the  tenna  of  a  valid  written 
instrument  does  not,  in  the  search  for  ike  questionable  intent 
tion  of  the  parties,  close  the  door  to  oral  cvid(*nce  which  is  not 
inconsistent  with  the  writing.    Thompson  v.  Thompson,  583. 

"Parol  evidence"  rule:    Merger  of  prior  oral  contract:    Agreement 
10    to  will:    Articlea  of  adoption.    An  oral  contract  to  give  and 
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to  will  all  of  one's  property  to  a  child,  if  the  parent  of  said 
child  will  permit  the  promisor  to  adopt  said  child,  is  not 
merged  in  subsequently  prepared  articles  of  adoption,  drawn 
in  strict  compliance  with  the  statute  and  signed  and  acknowl- 
edged by  the  parent  of  the  child  and  the  adopting  parties, 
but  not  recorded  by  the  adopting  parties,  said  articles  con- 
iaining  no  provision  as  to  property  rights,  Horner  v.  Max- 
well, 660. 

Opinion  Evidence. 

Real  estate  values:     Witness:     Competency:     Hearsay.     Compe- 

11  tcncy  to  speak  of  real  estate  values  may  be  based  (a)  on 
what  has  been  learned  in  talking  with  others,  (b)  on  observa- 
tion and  (c)  on  general  knowledge  of  the  subject.  Wiley  v. 
Dean,  75. 

Suitableness  of  neckyoke.     A  blacksmith,  shown  to  be  qualified, 

12  may  properly  testify  that  a  certain  neckyoke  was  suitable 
for  use  to  which  it  was  being  put  and  was  the  best  made. 
Miller  v.  Harrison  County,  270. 

Overloading  stock  cars.    Witnesses  familiar  with  the  cars  carrying 

13  the  stock  shipment  in  question  may  give  their  opinion  as 
to  the  number  of  cattle  which  may  be  loaded  into  a  car 
without  overloading  the  same.    Colsch  v.  Ry.  Co.,  78. 

Physicians:     Probable  result  of  injuries.     A  physician  who  has 

14  personally  examined  and  treated  an  injured  person  may  give 
an  opinion  as  to  what  will  be  the  natural  and  probable  result 
of  the  injuries.    Miller  v.  Harrison  County,  270. 

Negligence:      ''Belief   as   to   absence   of   danger:     Competency. 

15  One's  'nt>elief"  as  to  the  absence  of  danger  may  be  competent 
testimony.  For  instance,  one  may  properly  testify  that,  in 
proceeding  toward  a  street  railway  crossing,  with  an  approach- 
ing car  in  sight,  he  'Relieved  there  was  no  danger."  Flannery 
v.  Interurban  Co.,  238. 

Conclusions:     Exclusion.     Questions  calling  for  the  mere  conclu- 

16  flion  or  speculation  of  a  witness  should  be  excluded.  Flannery 
V.  Interurban  Co.,  238. 

EXCEPTIONS.     See  Appeal  and  Error,  3. 
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EXCHANGE  OF  PBOPESTT.    See  Damages,  1. 

Rescission. 

Fraud.     Eyidence  reviewed,  and  held^  plaintiffs  had  the  right  to 
1     rescind  a  contract  for  the  exchange  of  properties,  especiaUy 
in  view  of  defendant's  conduct  in  corrupting  plaintiffs'  agent. 
Stromberg  v.  Alexander,  707. 

EXECUTOBS  Am)  ADKQNISTRATOBS. 

Special  Administrators. 

Appointment:     Briefness  of  tenure:     Effect.    The  fact  that  the 

1  tenure  of  office  of  a  special  administrator  will  be  very  brief 
may  have  bearing  on  the  necessity  to  review  the  appointment 
but  presents  no  reason  for  reversing  the  appointment.  In  re 
Estate  EUenberger,  225. 

Propriety  of  appointment:     Discretion  of  court.    The  mere  fact 

2  that  there  is  some  evidence  that  the  application  for  the  ap* 
pointment  of  a  special  administrator  is  not  made  in  good 
faith  but  for  the  attainment  of  purposes  not  authorized  by 
law  (Sec.  3299,  Code,  1897)  is  not  necessarily  sufficient  to 
overthrow  an  appointment.  The  legal  discretion  of  the  lower 
court  to  refuse  or  to  grant  the  appointment  will  not  be  inter- 
fered with  in  the  absence  of  a  showing  of  abuse  of  such  dis- 
cretion.   In  re  Estate  EUenberger,  225. 

Appointment:     Probate   of  will  suspended  by  contest:     Effect. 

3  The  filing  of  a  contest  of  a  will  prior  to  the  probate  thereof 
has  the  effect  of  suspending  the  immediate  probate  of  said 
will  and  authorizes  the  appointment  of  a  special  adminis- 
trator under  Sec.  3299,  Code,  1897.  In  re  Estate  EUenber- 
ger, 225. 

Appointment:    On  what  evidence  determined:    Merits  of  will  con- 

4  test.  On  the  question  whether  a  special  administrator  should 
be  appointed  pending  the  determination  of  a  will  contest,  the 
court  Rliould  not  nssnme  to  try  out  the  merits  of  the  will 
contest.    In  re  Estate  EUenberger,  225. 

Basis  for  appointment:     Prevention  of  loss:     Incompetency  of 

5  those  possessing  estate.  The  right  to  appoint  a  special  admin- 
istrator rests  on  a  fair  showing  of  necessity  to  protect  the 
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estate  from  Iobs  by  the  appointment  of  a  disinterested  and 
competent  administrator.  Such  showing  may  involve  some 
inquiry  into  the  lack  of  capacity  and  the  presence  of  undue 
influence  on  the  part  of  those  claiming  the  estate  and  in 
charge  thereof.  Appointment  sustained  in  case  at  bar.  In  re 
Estate  Ellenberger,  225. 

Restraining  order  pending  appeaL    It  is  suggested  that,  in  view 

6    of  the  statute   (Sec.  3299,  Code,  1897),  an  order  restraining 

a  special  administrator  from  the  performance  of  duty,  pending 

an  appeal  from  the  order  of  appointment,  ought  not  to  be 

entered.    In  re  Estate  EUenberger,  225. 

EXTRADITION. 

Fugitive  from  Justice. 

Facts  constitvting.    The  old  rule  that,  to  constitute  one  a  fugitive 

1  from  justice,  he  must  actually  flee  from  the  state  in  order  to 
avoid  prosecution,  has  long  ago  been  abandoned.  A  "fugitive 
from  justice,"  within  the  meaning  of  Federal  law,  is  one  who 
commits  a  crime  within  one  state  jurisdiction  and,  when 
called  to  answer  therein,  is  not  there — ^that  is,  has  removed, 
it  matters  not  in  what  manner  or  for  what  purpose,  to  another 
state  jurisdiction.    Leonard  v.  Zweifel,  522. 

Duty  of  Executive. 

Guilt  or  innocence  of  accused.     It  is  not  the  duty  or  even  the 

2  right  of  the  governor  to  pass  upon  the  question  of  the  guilt 
or  innocence  of  one  sought  to  be  extradited  as  a  fugitive  from 
justice.  His  duty  is  discharged  when  he  determines  (a)  that 
an  extraditable  offense  has  been  regularly  charged  and  (b) 
that  the  accused  was  within  the  jurisdiction  of  the  demanding 
state  when  such  offense  was  committed.  Leonard  v.  Zwei- 
fel, 522. 

Duty  of  Courts. 

Habeas  corpus:     Motive  of  proeecution.     When  a  requisition   is 

3  made  in  due  form  and  honored  by  the  governor,  it  is  not 
within  the  province  of  the  court  upon  habeas  corpus  to  iuqiiirc 
into  the  motive  which  actuates  the  prosecution  in  the  foreign 
state.    Leonard  v.  Zweifel,  522. 
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FWDWMAL    BHPLOTBBS'    LIABILITT    ACT      TO  F^UD 

FEDERAL  EMPLOTEBS'LIABILITTAOT.     See  Master 
AND  Servant,  1. 

FBAUD.    See  Btlla  and  Notes,  2,  5-8;  BEraiMATiON  of 
Instruments,  2 ;  SALSSy  1,  2. 

Acts  Constitutino. 

Fravdiilent  represenUtiona:  Action  for  danuges:    Sdenter:    Ve- 

1  cessity  to  ahow:  How  abown.  A  demand,  either  in  law  or 
equity,  for  damageM  by  reaaon  of  alleged  fraudulent  repre- 
aentations  must  be  supported  by  evidence  eatabliahing  (a) 
that  the  representations  were  faXae  to  the  actual  knowledge 
of  the  one  asserting  them  to  be  true  or  (b)  that  the  repre- 
sentations were  faXae  and,  with  the  intent  to  deceive,  were 
recklessly  asserted  to  be  true  without  knowledge  whether  they 
were  true  or  false,  or  (c)  that  the  representations  were  falMe 
and  were  made  under  any  other  condition  which  would  be 
the  equivalent  of  sdcnier.  Evidence  reviewed  in  an  action  for 
damages  for  false  representations  in  a  sale  of  lands,  and  held 
to  establish  the  icienier*    Richards  v.  Fredrickson,  669. 

Representations  as  to  value:     When  actionable.    Representations 

2  as  to  value  may  constitute  actionable  fraud  when  the  parties 
do  not  have  equal  opportunity  to  know  the  truth,  and  the 
one  with  superior  opportunity  makes  the  representations,  in- 
tending them  to  be  taken  as  a  fact  and  as  an  inducement  to 
the  sale.    Van  Vliet,  etc,  v.  Crowell,  64. 

Representations:     Statements   as   to  valne:     Opinion.     Certain 

3  statements  held  to  be  simply  matters  of  opinion  and  to  fur- 
nish no  basis  for  a  charge  of  fraud.    Bennett  v.  Smith,  405. 

Scienter:     Sufficiency  of  evidence  to  show.     Evidence  reviewed 

4  and  held  sufficient  to  carry  the  question  of  scienter  to  the 
jury.    Van  Vliet,  etc.,  v.  Orowell,  64. 

Actions. 

Contract  induced  by  fraud:    AfBimtnce:    Right  to  recover  dam- 

5  ages.  Affirmance  of  a  contract  after  full  knowledge  that  it 
was  induced  by  fraud  bars  the  right  to  rescind,  but  waives 
neither  the  fraud  nor  right  to  recover  damages.  For  in- 
stance, one  fraudulently  induced  to  buy  a  note  secured  by 
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mortgage  may  affirm  the  contract  after  learning  of  the  fraud, 
foreclose  the  mortgage,  and  recover  the  deficit  in  damages. 
Van  Vliet,  etc.,  v.  Crowell,  64. 

EVIDENGE. 

Character  of  land:     Materiality  on  yalne.    The  ''valut"  of  land 

6  heing  a  material  issue  in  an  action  for  false  representation 
as  to  the  value  of  the  land,  evidence  as  to  the  character  of 
the  land  was  admissible  as  bearing  on  value,  even  though 
plaintiff  had  withdrawn  his  charge  of  false  representation 
as  to  the  character  of  the  land.    Van  Vliet,  etc,  v.  Crowell,  64. 

Damages. 

Measure  of:     False  representations  as  to  non-eiisting  land.    One 

7  who,  in  falsely  representing  the  existence  of  land,  pointed 
out  what  he  claimed  to  be  such  land  and  estimated  its  value 
cannot  object  that  the  court,  in  assessing  damages,  adopted 
his  estimate  of  the  value,  especially  where  there  was  other 
evidence  that  such  estimate  would  have  been  correct  had  the 
land  existed.    Richards  v.  Fredrickson,  669. 

Sale  of  real  estate  junior  mortgage  security:     Damages:     Value 

8  'Vhen  redemption  expires."  In  actions  for  damages  for  fraud 
in  the  sale  of  land,  the  material  inquiry  is  the  value  of  the 
land  ''at  the  time  of  the  sale."  If,  however,  the  action  is 
for  damages  for  fraud  in  the  sale  of  a  note  secured  by  a 
junior  mortgage  on  land,  the  material  inquiry  is  the  value  of 
the  land  "at  the  time  redemption  from  senior  mortgage  could 
be  made,"  the  parties  clearly  contemplating  such  redemption. 
Van  Vliet,  etc.,  v.  Crowell,  64. 

Purchase  of  secured  note:    Fraud:    Affirmance:    Action  for  dam- 

9  ages:  Worthlessness  of  security:  Insolvency  of  makers: 
Necessity  of  proof.  He  who  alleges  damages  must  prove 
damages.  For  instance,  the  victim  of  a  fraudulent  contract 
for  the  purchase  of  a  promissory  note  secured  by  mortgage, 
who  affirms  the  contract  and  sues  for  damages,  must  show 
(a)  the  worthlessness  of  the  security,  and  (b)  the  insolvency 
of  the  maker  of  the  note.    Van  Vliet,  etb.,  v.  Crowell,  64. 

FRAUDS,  STATXTTE  OF. 

Paet  Performance. 

Parol  contract  of  emplo3rment:    Taking  contract  out  of  atatnte; 
1    Part  performance.    A  parol  contract  of  employment,  within 
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the  sUtute  of  f  rmndft,  k  Boi  ft  Toid  eoBtract  but  is 

In  fo  fftr  ft«  it  hfts  been  performed,  it  teft  bees  taken  out  of 

the  sUtate.    Hkhnel  ▼.  Highhftd,  498. 


FSAUDULEHT  C0HYEYAH0E8. 


Transactions  Invalid. 


CooTCTmiioes:    When  mloenble  to  attack.    It  k  elemeBtary  tbmt 
1    ft  conTejftiice  cannot  be  overthrown  in  the  abaence  of  a  shov- 
ing of  (a)  fraud  or  (b)  want  of  eonaideratioiL    DiddnaoB  y. 
Daria,  29. 


Lien  of  Garnishment. 

Biglrta  acqniied:  Defendant  in  exeeatiOB  paxtiaf  with  inteieat:  Cor- 

1  porate  bonds.  It  is  hornbook  biw  that  a  gamtshment  reachea 
whatever  interest  the  defendant  in  execution  haa  in  the 
property  at  the  time  the  garnishment  is  served  and  no  aior^. 
So  held  where  the  defendant  in  execution  had,  prior  to  the 
service  of  the  garnishment,  assigned  all  his  interest  in  certain 
corporate  bonds  held  by  the  garnishee  as  collateral  security. 
Dickinson  v.  Davis,  29. 

Judgment. 

Order  not  affecting  plaintiff  in  ezecation:    Futility  of  objection. 

2  A  plaintiff  in  execution  who,  by  his  garnishment,  reaches  no 
property  of  the  defendant  in  execution,  because  of  a  good- 
faith  assignment  of  the  property  prior  to  the  garnishment, 
cannot  complain  of  an  order  of  the  court  affecting  the  assignee 
only.    Dickinson  v.  Davis,  29. 

GIFTS. 

« 

Requisites  in  General. 

How  effected:    Evidence:    Intention.    No  stereotyped  form  of  evi- 

1    dence  is  required  in  order  to  effect  a  gift.      Intention  is  the 

pivotal  question.    In  the  instant  case,  it  was  held  that  a  jury 

question  whether  a  father  intended  to  effect  a  gift  to  his 

son  of  certain  notes  was  presented  by  (1)  a  series  of  uncon- 
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ditional  asBignmentB  of,  and  indorflements  on,  noieB,  (2)  a 
power  of  attorney,  (3)  a  receipt  for  said  notes  and  (4)  oral 
testimony  in  relation  thereto.     Thompson  v.  Thompson,  583. 

OUASDIAN  AND  WASD. 

Sales  and  Conveyances. 

Sales  under  court  order:     Unknown  easement:     Caveat  emptor. 
1    Caveat  emptor  doctrine  does  not  apply  to  sales  by  guardians 
under  order  of  court.    Stonerook  v.  Wisner,  109. 

HABEAS  COBPTTS.     See  Extradition,  3. 
Nature  op  Grounds  and  Remedy. 

Sight  to  writ  irrespective  of  statute:   "Inebriate"  act.    The  right 

1  to  the  writ  of  habeas  corpus  is  always  present  and  available, 
not  by  virtue  of  any  statute,  but  by  virtue  of  the  Constitu- 
tion. (Sec.  13,  Art.  I.)  Along  with  the  right  to  demand  the 
writ,  under  permissible  regulations  of  law,  and  along  with 
the  right  and  duty  of  the  court  or  judge  to  issue  the  writ, 
in  a  proper  case,  goes  the  right  to  determine  every  matter 
of  fact  upon  which  the  legality  of  the  imprisonment  depends. 
Under  the  Inebriate  Act,  and  under  a  commitment  "until  cured 
and  not  exceeding  three  years/'  held  that  the  superintendent 
of  the  hospital  did  not  have  the  exclusive  right  (Sec.  2310-a3, 
Sup.  Code,  1907)  to  determine  when  the  patient  was  cured,  and 
that  such  question  could  be  determined  on  habeas  corpus. 
Addis  V.  Applegate,  150. 

Jurisdiction,  Proceeding  and  Relief. 

Application  for  Writ:     Venue:    "Judge  most  convenient  in  point 

2  of  distance."  One  seeking  to  test  the  legality  of  his  imprison- 
ment by  habeas  corpus  may  consult  his  own  convenience  as 
to  the  venue  by  applying  for  the  writ  to  any  district  judge 
of  the  state  (See.  4419,  Code,  1897),  howsoever  remote  such 
judge  may  be  from  the  place  of  imprisonment,  alleging  that 
such  judge  is  the  ''most  convenient  in  point  of  distance"  to  him 
(Sec.  4420,  Code,  1897),  even  though  there  may  be  other 
judges  nearer  in  point  of  distance  to  such  place  of  imprison- 
ment; and  if  such  judge  deems  the  application  sufficient, 
even  erroneously,  he  has  jurisdiction  to  issue  and  determine 
a  writ  running  into  any  part  of  the  state.  Addis  v.  Apple- 
gate,  150. 
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Venue:     Habeas  corpus  statutes  ezclnsiye:    General  statutes  not 

3  applicable.  The  venue  in  an  action  for  a  writ  of  habeas  corpus 
is  exclusively  governed  by  Sees.  4419,  4420,  Code,  1897.  The 
provisions  of  Sees.  3494,  Code  Sup.,  1907,  3504,  Oode,  1897, 
governing,  generally,  the  procedure  when  actions  are  brought 
in  the  wrong  county  and  when  actions  involve  acts  done  by 
virtue  of  a  public  office,  in  no  manner  control  the  venue  in 
habeas  corpus.    Addis  v.  Applegate,  150. 

''Inebriate^  act:    Commitment  ''nntll  cured**:    Power  of  court  to 

4  determine  question  of  cure:  Parole.  When,  under  the  Hos- 
pital for  Inebriates  act,  the  commitment  of  an  inebriate  was, 
under  Sec.  2310-al2,  Sup.  Code,  1907,  ''until  cured,  and  not 
exceeding  three  years,"  the  court  or  judge,  on  habeas  corpus 
proceeding,  may  determine  whether  or  not  the  patient  is  cured, 
irrespective  of  the  discretionary  power  of  the  board  of  oon- 
trol  to  discharge  (Sec.  2310-al2,  Sup.  Code,  1907),  and  irre- 
spective of  the  power  or  duty  of  the  governor  to  parole 
patients.  (Sec  2310-a3,  Sup.  Code,  1907.)  Addis  v.  Apple- 
gate,  150. 

Issuance  of  writ:     Public  officers.    When  a  writ  of  habeas  corpus 

5  is  leveled  at  a  public  officer,  his  official  diaracter  neither  en- 
larges nor  abridges  his  rights.  (But  now  see,  as  bearing 
thereon.  Sec.  4420,  Code,  1897,  as  amended  by  Ch.  293,  Acta 
35  G.  A.)    Addis  v.  Applegate,  150. 

Appeal  and  Error. 

Appeal  not  heard  de  novo.     An  appeal  in  habeas  corpus  is  not 

6  heard  de  novo.  A  finding  of  fact  by  the  trial  judge  will  be 
treated  as  the  finding  of  a  jury.    Addis  v.  Applegate,  150. 

HOMESTEAD.    See  Brokers,  1;  Insurance,  1;  Wiu^,  3. 
HUSBAND  AND  WIFE.    See  Negugence,  6,  10. 
LiABiuTY  OP  Husband. 

Divorce:  Liability  of  husband  for  legal  services  for  wife:  Necessity 
1  for  protecting  wife.  The  liability  of  a  husband,  in  an  independ- 
ent action,  for  legal  services  rendered  for  the  wife  in  divorce 
proceedings  rests  essentially  on  the  fact  of  a  "necessity  for  the 
protection  of  the  wife."  Unless  this  ''necessity"  is  made  to 
appear  in  some  manner,  no  recovery  can  be  had  against  the 
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husband.  It  is  not  ''necessary"  for  the  protection  of  a  wife 
that  she  be  defended  against  charges  of  misconduct  which 
are  true.     Wick  v.  Beck,  115. 

INEBBIATE  ACT.     See  Habeas  Corpus. 

INJUNCTION.  See  Executors  and  Administrators,  6; 
Municipal  Corporations,  1. 

Interlocutory  Restraining  Orders. 

Orders  pending  appeal:     Effect  on  final  decision:     Res  judicata. 

1    Interlocutory  restraining  orders  issued  by  one  of  the  judges 

of  the  Supreme  Court  have  no  bearing  on  and  in  no  manner 

control  the  final  decision  on  appeal.    In  re  Estate  Ellenber- 

ger,  225. 

INSTRUCTIONS.  See  Carriers,  1,  4,  6,  7 ;  Criminal  Law, 
1 ;  Master  and  Servant,  7 :  Neouqence,  14 ;  Railroads, 
1;  Trial. 

INSURANCE.    See  Limitation  of  Actions. 

Insurable  Interest. 

Homestead  in  property.    A  homestead  interest  in  property  is  an 

1  insurable  interest.    Funk  v.  Insurance  Co.,  331. 

Premiums,  Dues  and  Assessments. 

Policy  payable  through  aflseeBments:    Remedy  available.    An  ac- 

2  tion  in  equity  is  the  only  available  remedy  to  enforce  the 
payment  of  a  policy  of  insurance  payable  through  assessments. 
Johnson  v.  Hawkeye,  etc.,  425. 

Payment:     Bstoppd.     Evidence  reviewed  and  held  to  justify  a 

3  finding  that  premiums  on  a  policy  of  insurance  had  been  paid, 
or  if  not  paid,  that  the  company  was  estopped  to  so  claim. 
Black  V.  Grain,  etc.,  Ins.  Go.,  309. 

Cancellation  of  Policy. 

Question  of  fact.    Evidence  reviewed  and  held  to  justify  a  finding 

4  that  a  policy  of  insurance  had  not  been  cancelled.  Black  v. 
Grain,  etc.,  Ins.  Go.,  309. 
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Avoidance  op  Policy. 

Injured  'Srhen  violating  the  Uw^:   Crimiiud  act  or  trespMs  only. 

5  Whether  a  ▼iolation  of  law  within  the  meaning  of  a  policy 
of  insurance  providing  for  non-liability  in  case  the  insured 
18  killed  or  injured  "when  violating  the  law"  must  be  eruninal 
or  may  be  a  mere  naked  trespass  to  which  no  criminal  can- 
sequences  attach,  quaere.    Johnson  v.  Hawkeye,  eta,  425. 

Accident  insnnuice:  Non-liability  'SHieB  violating  law"*:  TreapanL 

6  The  provision  of  an  accident  insurance  policy,  to  the  effect  that 
the  insurer  shall  not  be  liable  if  the  insured  is  injured  or  killed 
'^hen  violating  the  law,**  is  not  violated  by  the  insured  passing 
over  a  fence  upon  a  railroad  track  at  a  point  in  the  fence 
used  daily  by  the  public  for  many  yeara.  Johnson  v.  EUiwkeye, 
etc.,  435. 

FOBVEITUBE  OP  PoUCY. 

ProUUted  change  of  possession:   Tenant    The  fact  that  there  is 

7  some  shadowy  showing  in  the  record  that  a  party  was  in  pos- 
session, at  one  time,  of  the  insured  premises,  possibly  as  a 
tenant,  is  wholly  insufficient  on  which  to  base  a  forfeiture 
under  the  clause  of  the  policy  that  "if  any  change  other  than 
by  death  of  the  insured  takes  place  in  the  possession  of  the 
property  •  .  .  the  policy  shall  be  void."  Funk  v.  Insurance 
Co.,  331. 

Under  mortgage  foredosnre  clanse:   Consent  to  mortgage:   Effect 

8  A  forfeiture  of  a  policy  of  insurance  cannot  be  predicated  on 
a  provision  that  the  policy  is  voided,  "if  foreclosure  proceedings 
be  commenced  ...  by  virtue  of  any  lien  ..."  on 
the  property,  when  the  foreclosure  complained  of  was  of  a 
mortgage  to  which  the  insurance  oompany  had  consented. 
Funk  V.  Insurance  Co.,  331. 

Foredosnre  **with  knowledge  etf  iunred":   Service  Iff  psbttcation: 

9  Strict  construction  of  policy.  A  policy  of  insurance,  payable 
to  a  mortgagee,  is  not  voided  under  a  clause  providing  that  "if, 
with  the  knowledge  of  the  iMwred,  foreclosure  proceedings  be 
commenced,  or  notice  given  of  the  sale  of  any  property  covered 
by  this  policy,  by  virtue  of  any  lien  .  .  .  thereon,  this 
policy  shall  be  void,"  when,  in  the  foreclosure  proceedings  and 
sale,  service  on  the  insured  was  by  pubHeation  only.  Gon- 
structive  notice  is  not  knowledge"  within  the  meaning  of  the 
policy.    Funk  v.  Insurance  Co.,  331. 
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Estoppel  and  Waiver. 

Warranties  to  be  indorsed  on  policy.    Evidence  reviewed,  and  held 

10  to  justify  a  finding  that  an  insurance  company  had  waived  the 
provision  of  a  policy  requiring  the  warranty  of  the  carrying 
of  other  insurance  to  he  indorsed  on  the  policy.  Black  v.  Grain, 
etc.,  Co.,  309. 

Insured  not  ''unconditional  and  sole  owner":  Knowledge.   An  insur- 

11  ance  company  that  issues  a  policy  to  one  who  has  an  insurable 
interest  in  the  property,  but  who,  it  knows,  is  not  the  "sole 
and  unconditional"  owner,  and  collects  the  premium  and  later 
makes  the  policy  payable  to  a  mortgagee,  knowing  that  the 
mortgagee  was  taking  the  policy  as  security  for  a  loan,  waives 
absolutely,  and  is  estopped  to  insist  on,  the  provision  of  the 
policy  that  the  "policy  shall  be  void  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  owner."  Funk  v. 
Insurance  Co.,  331. 

Condition  of  title:   Knowledge  of  company  through  agent:    Suffi- 

12  ciency  of  evidence.  A  finding  that  an  insurance  company  had 
knowledge  of  the  actual  ownership  of  insured  property,  is  justi- 
fied by  a  showing  that  the  agent  of  the  company  (a)  took 
the  acknowledgment  of  the  deed  which  showed  the  condition 
of  the  title  and  (b)  prepared  for  the  actual  owner,  and  had 
in  his  possession,  an  abstract  of  title  to  the  property  showing 
the  actual  ownership.    Funk  v.  Insurance  Co.,  331. 

Notice  and  Proof  op  Loss. 

Sufficiency  of  evidence.    Evidence  that  proof  of  loss  under  a  fire 

13  insurance  policy  was  made  out,  verified,  and  mailed  to  the 
company,  along  with  evidence  on  behalf  of  the  company  that 
no  proofs  of  loss  were  ever  received,  raises  such  a  confiict  in 
the  evidence  that  the  jury  or  court  findings  thereon  will  not 
be  disturbed  on  appeal.    Black  v.  Grain,  etc.,  Ins.  Co.,  309. 

INTEB8TATE  COMBCEBOE.     See  Courts,  2. 

mroxicATiNO  liquors. 

Construction  of  Statute. 

Evasions:  Duty  of  court.  The  statute  (Sec.  2431,  C6de,  1897),  di- 
1    recting  such  construction  of  the  Intoxicating  Liquor  Act  as  will 
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prevent  evasionB  of  the  act,  neither  authorizes  nor  pemtita 
arbitrary  action  against  the  accused,  but  it  does  emphasize 
the  duty  of  the  court  to  scrutinize  the  record  to  prevent 
evasion.  Evidence  reviewed,  and  held  to  support  a  conviction 
for  contempt.    Wright  v.  District  Court,  596. 

EVIDENOE — ^AdHISSIBIUTT. 

VioUtion  of  statute:  Certified  copy  of  federal  tax  receipt  holders. 
8  The  certified  copy,  provided  for  in  Sec.  2427-a,  Sup.  Code,  1913, 
of  the  names  of  those  who  have  paid  the  Federal  tax  on  the 
sale  of  intoxicating  liquors  is  prima-facie  evidence  that  such 
persons  are  selling  and  keeping  for  sale  intoxicating  Uqnors 
in  violation  of  law.    Wright  v.  District  Court,  596. 

Nidsaiice:   Prsaumption  from  possessioii.    The  finding  of  intoxieat- 
.    8    ing  liquors  in  a  drug  store,  the  proprietor  not  having  authority 
to  sell  the  same,  raises  the  presumption  that  they  were  pos- 
sessed with  the  intent  to  sell  the  same  in  violation  of  law. 
(Sec  8427,  Code,  1897.)    Allshouse  v.  Carragher,  307. 

JOINDER.    See  Actions,  3 ;  Pabtnebship,  3. 

JUDOIOSNT.  See  Coubts  ;  Gabnishmbnt  ;  Justicbb  of  the 
Peace. 

Opening  ob  Vacating. 

Void  Judgment:  Action  to  annul:  Laches:  SstoppeL  A  judgment, 
1  void  because  of  lack  of  jurisdiction,  may  be  set  aside  and  form- 
ally annulled,  even  though  the  action  to  set  aside  is  delayed 
until  such  a  time  that  the  statute  of  limitation  has  fully  run 
on  the  indebtedness  on  which  the  judgment  was  based,  no  bad 
motive  appearing  to  have  actuated  such  delay,  and  the  plaintiff 
in  the  action  to  set  aside  being  under  no  obligation  to  speak. 
Nibeck  v.  Reidy,  54. 

Void  judgment:  Condition  to  annulment:  Payment  of  original 
8  claim:  Good  defense.  A  void  judgment  may  be  set  aside  and 
formally  annulled  without  payment  or  offer  to  pay  the  original 
bona  fide  claim  on  which  the  void  judgment  is  based,  when 
such  original  claim  is  barred  by  the  statute  of  limitation, 
Nibeck  v.  Reidy,  54. 
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Service  of  originAl  notice:    Validity.     Service  of  original  notice 

3    is  jurisdictional.    Held,  no  legal  service  was  made  on  the  wife 

of  one  of  the  defendants.     (Sec.  3518,  Code,  1897.)    Nibeck  v. 

Reidy,  54. 

JUBISDIOnON.     See  Courts;  Judgment,  1,  3. 
JUST.     See  Trial,  14. 
Right  of  Trial  by  Jury. 

Waiver.    He  who  proceeds  to  trial  to  the  court  without  objection 

1  waives  his  right  to  a  jury.  (Sec.  3733,  Code,  1897.)  Bennett 
V.  Smith,  405. 

Equitable  action:   Injection  of  law  issues  by  defendant:   Sight  to 

2  jury.  A  defendant  who  presents  a  law  issue  in  an  action 
properly  brought  in  equity  has  no  right  to  a  jury  trial  thereon. 
Bennett  v.  Smith,  405. 

JUSTICES  OF  THE  PEACE.    See  Courts,  1. 

Appeal — ^Default. 

Failure  to  docket:  Affirmance  on  appellee's  motion:  When  erro- 
1  neons.  Appellee  has  no  right,  on  appellant's  appeal  from  a 
judgment  of  a  justice  of  the  peace,  to  pay  the  docket  fee  and 
to  have  an  affirmance  in  the  district  court  unless  appellant 
has  been  delinquent  in  two  particulars,  viz.,  (a)  failure  to 
docket  the  cause  by  noon  of  the  second  day  of  the  term  and 
(b)  failure  to  pay  the  docket  fee.  (Sec.  4559,  Code.)  Miller  v. 
Bryson,  354. 

LACHES.    See  Judgment,  1 ;  Negugence,  3. 
LIMITATION  OF  ACTIONS.     See  Judgment,  1. 
Fraud. 

Knowledge:  Ordinary  diligence  required:  Insurance  policy.  An 
1  action  for  relief  on  the  ground  of  fraud  is  barred  after  the 
lapse  of  five  years.  (Sec.  3447,  Par.  6,  Code  Sup.,  1913)  from 
the  time  the  fraud  was  (a)  actually  discovered  or  (b)  ought 
to  have  been  discovered  by  the  exercise  of  ordinary  diligence. 
Simmons  v.  Indemnity  Co.,  429. 
Vol.  171  U.-^0 
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MASTER  AND  SEBVANT.     See  Neouoence. 
The  Relation — Statutory  Regulation. 

Employment  of  fetrant:  Snflicieat  evidence  of:  Federal  SmploTen' 

1  Liatiility  Act.  An  emploTment  "in  interstate  commeroe''  is 
essential  to  the  maintenance  of  an  action  under  the  Federal 
Employers'  Liability  Act.  Evidence  held  sufficient  to  show  that 
plaintiff  was  such  employee,  and  not  a  mere  passenger,  Pelton 
▼.  Ry.  Co.,  91. 

Nature  and  Extent  of  Master's  Liability. 

Exoneration  of  servant  ipso  facto  exoneration  of  master:  Incon- 
la  sistent  verdicts.  If  the  employee  who  actually  does  a  thing 
is  free  from  liability  therefor,  his  employer  must  also  be  free 
from  liability.  Stated  in  another  way:  If  the  master  is 
responsible  for  the  act  in  question  solely  under  the  doctrine  of 
respondeat  superior,  then  an  exoneration  of  the  servant,  who 
actually  did  the  act  ipeo  facto  exonerates  the  master.  Hobba  v. 
Ry.  Co.,  624. 

Place  for  Work. 

Mines:    Failure  to  famish  props:    Miner  oontinning  work:    Stat- 

2  ntorily  ''safe":  Negligence  per  se.  Whether  a  mine  is  "safe" 
within  the  meaning  of  our  Mining  Act,  providing  no  miner  shall 
work  in  his  place  "until  it  is  made  safe,"  depends  on  the  facts 
ascertainable  by  reasonable  diligence  before  the  accident,  and 
not  on  the  later  developments  of  the  accident  itself.  In  other 
words,  if  a  miner  makes  an  examination  such  as  a  reasonably 
cautious  miner  would  make  and  discovers  nothing  that  such  a 
miner  would  deem  unsafe,  then  the  place  is  "safe,"  statutorily, 
and  he  may  continue  work,  guiltless  of  negligence  per  se,  even 
though  an  accident  follows,  demonstrating  that  in  truth  it  was 
unsafe.  (Sees.  2489-5a,  2489- 16a,  Sup.  Code,  1913.)  Edgren  v. 
Coal  Co.,  459. 

Mines:  Failure  to  prop  roof:  Injury:   Facts  essential  to  recovery. 

3  A  miner  seeking  to  recover  for  injuries  received  from  the 
falling  of  the  roof  of  his  mining  place  by  reason  of  insufficient 
props  thereunder  must  show: 

1.  That  he  had  requested  the  owner  to  furnish  the  props. 

2.  That  the  owner  had  failed  to  do  so  within  a  reasonable  time. 

3.  That  the  owner's  failure  to  furnish  the  props  was  the  reason 

for  his  failure  to  prop  the  roof. 
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4.  That  upon  '^entering*'  his  place  of  work^  his  first  act  was  to 

diligently  examine  the  said  roof. 

5.  That  the  said  examination  revealed  nothing  to  him  that  he 

deemed  unsafe,  and  that  he  therefore  believed  it  safe 
(Sees.  2489-5a,  2489-16a,  Sup.  Code,  1913.)     Edgren  v 
Coal  Co.,  459. 

Methods  of  Wore,  Rules  and  Obdebs. 

Practical  constniction  of:    Riding  on  engine.     A  rule  forbidding 

4  any  person  to  ride  on  an  engine,  except  employees  in  the  dis' 
charge  of  their  duty,  has  no  application  to  a  head  brakeman 
when  such  place  was  the  customary  place  where  the  head 
brakeman  rode,  when  he  was  directed  by  the  conductor  to  ride 
on  the  engine,  and  such  had  been  the  practical  construction 
of  the  rule.    Pelton  v.  Ry.  Co.,  91. 

Assumption  of  Bisk. 

Dangers,  obvious,  known  and  appreciated:  Failure  to  warn.  Dangers 

5  obvious  and  known  to  and  appreciated  by  the  servant  call  for 
no  warning  from  the  master.  Such  dangers,  incident  to  the 
work,  are  assumed  by  the  servant.  De  Graw  v.  Bettendorf,  451. 

Mines:  Failiire  to  furnish  props:  Miner  continuing  work.  A  miner, 

6  having  requested  the  mine  operator  to  furnish  him  props  with 
which  to  prop  the  room  in  which  he  was  working,  does  not,  by 
continuing  at  his  work,  assume  the  risk  arising  from  the  oper- 
ator's failure  to  furnish  them.  (Sec.  4999-a3,  Sup.  Code,  1913.) 
Edgren  v.  Coal  Co.,  459. 

CONTBIBUTOBY    NeGUGENCE. 

Instructions:    Inadvertent  omission.    An  instruction,  intended  to 

7  cover  the  subject  of  contributory  negligence,  but  inadvertently 
omitting  the  word  "negligence,"  held  insufi&cient.  Edgren  v. 
Coal  Co.,  459. 

Mines:     Unpropped  roof:     Miner  continuing  work.    Evidence  re- 

8  viewed  and  held  not  to  show  contributory  negligence  on  the 
part  of  a  miner  working  in  a  partially  propped  room.  Edgren 
V.  Coal  Co.,  459. 

MEBOEB.     See  Evidence,  10;  Mobtoages,  1. 
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MINES  AND  UININO.    See  Eminent  Domain  ;  Master  and 
Servant,  2,  3,  6,  7,  8. 

M OBTOAOES.     See  Fraud,  8 ;  Insurance,  8,  9. 

Merger  and  Extinguishment  of  Debt. 

Intention.    Merger  implies  two  distinct  estates  meeting  in  the  same 

1  person  at  the  same  time.  Then,  again,  merger  is  essentially 
bottomed  on  the  matter  of  intention.  Held  that  the  facts 
furnish  no  ground  for  the  application  of  the  doctrine  of  merger. 
Bennett  v.  Smith,  405. 

Foreclosure — Venue. 

Aadgnee  assuming  payment.    An  assignee  of  lands,  who  haa  as- 

2  sumed  the  payment  of  the  mortgage  thereon,  is  not,  in  an 
action  of  foreclosure  properly  brought  in  the  county  where  the 
land  is  situated,  to  which  action  he  is  a  party,  entitled  to  a 
change  of  venue  to  the  county  of  his  residence  (Sec.  3504,  Code, 
1897),  because  (a)  such  assignee  is  a  necessary  party  to  the 
action  (Sec.  3462,  Code,  1897),  and  (b)  such  action  to  foreclose 
must  be  brought  in  the  county  where  the  land  is  situated. 
(Sec.  3493,  Code,  1897.)     Bennett  v.  Smith,  405. 

MUNICIPAL  COBPOKATIONS. 

Public  Improvements — ^Validity. 

Sewerage  system:  Apprehended  nuisance:  Action  to  enjoin:  Proof 
1  required.  Self-evidently  there  is  a  marked  difference  between 
(a)  an  action  to  enjoin  an  act  which  has  happened  and  the 
results  of  which,  being  known,  are  subject  to  more  or  less 
definite  conclusion,  and  (b)  an  action  to  enjoin  that  which  has 
not  happened  and  the  results  of  which,  being  unknown,  are  con- 
jectural, problematical,  speculative.  In  the  latter  case,  the 
court  must  not  be  asked  to  assume  or  presume  a  nuisance  per  se. 
Proof!  Proof!  is  the  demand  of  the  law.  So  held  and  applied 
in  the  case  of  the  proposed  enjoining  of  the  establishment  of  a 
city  sewage  disposal  plant.    Thomas  v.  City,  571. 

Dedication  and  Acceptance  op  Streets. 

How  shown.    Acceptance  of  the  dedication  of  a  public  street  may 
8    be  shown  by  use,  and  recognition  on  the  part  of  the  city  and 
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public  generally.  Written  acceptance  by  way  of  ordinance  or 
reaolution  is  not  excluBive.  (Sec.  751,  Code,  1897.)  Louden  v. 
Starr,  528. 

Vacation  and  Conveyance  op  Streets. 

Disposal  of  vacated  street:  Review  by  courts:  Arbitrary  action.   A 

3  city  or  town  has  undoubted  power  to  vacate  a  public  street 
(Sec.  751,  Code,  1897)  and,  after  vacation,  to  dispose  of  the 
land  aa  it  deems  best  (Sec.  883,  Code,  1897),  even  by  convey- 
ance, for  instance,  to  a  railway  company;  and  the  exercise 
of  such  powers  will  be  interfered  with  by  the  courts  only  in  a 
clear  case  of  arbitrary  and  unjust  exercise  of  the  power.  In 
instant  case,  held,  vacation  not  arbitrary.  Louden  v.  Starr, 
528. 

Constitutionality  of  statute:  Special  laws.    The  legislative  depart- 

4  ment,  having  plenary  power  over  the  highways  of  the  state, 
may  delegate  to  a  city  or  town  the  power  to  vacate;  therefore, 
Sec.  751,  Code,  1897,  investing  all  cities  and  towns  with  power 
to  vacate,  is  not  a  special  law  within  the  meaning  of  Art.  3, 
Sec.  30,  Constitution.    Louden  v.  Starr,  528. 

Power  not  conditioned  on  prior  payment  of  damages:    Constitu- 

5  tional  law.  The  "vacation"  of  a  public  street  is  not  a  taking 
of  private  property  for  public  use  within  the  Constitution, 
Art.  1,  Sec.  18,  even  though,  as  a  consequence  of  such  vacation, 
an  abutting  property  owner  is  damaged.  Such  vacation  may 
be  legally  ordered  without  first  having  the  consequential  dam- 
ages, if  any,  to  abutting  property,  assessed  and  paid  or  secured; 
therefore,  Sec.  751,  Code,  1897,  is  not  unconstitutional  because 
containing  no  prdvisions  for  first  assessing  and  paying  the 
damages  consequent  on  vacation.    Louden  v.  Starr,  528. 

Taxation. 

City  and  Town  Taxes:    Agricultural  lands.    Lands  in  good  faith 

6  occupied  and  used  for  agricultural  purposes,  and  not  subdivided 
into  parcels  of  ten  acres  or  less,  are  not  taxable  for  general  city 
and  town  purposes.  (Sec.  616,  Sup.  Code,  1913.)  La  Grange  v. 
Skiff,  143. 

NEOLIOENCE.  See  Animals  ;  Bridges,  1;  Carriers,  1->7; 
Evidence,  15;  Master  and  Servant;  Partnership,  1; 
Railroads  ;  Remov^vl  of  Causes,  2 ;  Street  Railroads,  1, 
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Acts  ob  Omissions  CoNffirruTiNG. 

Care  of  premiaee:    Duty  to  non-trespaaser:    Common  carrier.   One 

1  who,  expressly  or  impliedly,  invites  people  to  come  upon  bis 
premises  must  keep  them  in  a  reasonably  safe  oondition,  irre- 
spective of  his  own  convenience.  So  held  where  a  former  pas- 
senger, with  the  consent  of  the  railway  company,  was  waiting 
at  a  depot  for  a  conveyance,  and  was  injured  by  reason  of  a 
defect  in  the  building.    Whitman  v.  Ry.  Co.,  277. 

Congested  street  crossings:    Right  to  use:    Duty  to  choose  new 

2  route.  There  is  no  arbitrary  right  to  use  at  any  and  all 
times  and  under  any  and  all  circumstances  all  parts  of  a  public 
street.  Circumstances,  and  ordinary  prudence  in  view  thereof, 
are  an  ever-present  limitation  on  the  right.  Circumstances 
often  demand  a  stop  and  even  a  turning  aside  and  the  choos- 
ing of  another  route.  So  held  where  defendant  drove  an  auto- 
mobile across  a  congested  street  crossing.  Crawford  y.  Mc- 
Elhinney,  606. 

Laches:   Knowledge  presupposed:    Actual  and  constmctiye  knowl- 

3  edge  contrasted.  Less  than  actual  knowledge  cannot  initiate 
negligent  delay.  In  other  words,  one  without  fault  in  not  ob- 
taining actual  knowledge  cannot  be  guilty  of  laches  for  failing 
to  act  upon  what  he  knows  by  construction  only.  So  held 
where  an  amendment  to  a  petition  gave  defendant  the  right  of 
removal  to  Federal  court,  of  which  right  defendant  had  ccm- 
structive  knowledge  only.    Markey  v.  Ry.  Co.,  255. 

Railroads:    Personal  injury:    Negligence:    Belated  train.    No  pre- 
3a  sumption  of  negligence  arises  from  the  naked  fact  that  a  train 
was  behind  its  scheduled  time.    Carrigan  v.  Ry.  Oow,  723. 

Automobile  accident:    Evidence.     Evidence  reviewed  and  held  to 

4  support  a  finding  that  defendant  was  negligent  in  the  handling 
of  an  automobile  in  a  crowded  public  street.  Crawford  v. 
McElhinncy,  606. 

Last  Clear  Chance. 

Evidence  reviewed.    Evidence  reviewed  and  held  to  show  no  negli- 

5  gence  rendering  defendant  liable  under  the  doctrine  of  the  "last 
dear  chance."    Carrigan  v.  Ry.  Co.,  723. 

Common  Enterprise. 

Httsband  and  wife.    A  husband  and  wife,  engaged  in  a  pleasure  trip 

6  with  invited  guests  and  with  an  automobile  owned  by  the  hua- 
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band  and  under  his  control  but  driven  by  the  wife,  are  pur- 
suing a  "common  enterprise/'    Crawford  v.  McElhinney,  606. 

PfiOxiiiATE  Cause. 

Statutory  duty:  Violation.   The  violation  of  a  statutory  duty  does 

7  not  necessarily  fix  responsibility  for  an  injury.  The  breach 
of  duty  must  be  the  proximate  cause  of  the  damage  to  plain- 
tiff. The  connection  of  cause  and  effect  must  appear.  Carri- 
gan  V.  Ry.  Co.,  723.  « 

Master  and  servant:    Iffines:    Falling  roof:    Failure  to  fnmisb 

8  props.  When  the  roof  of  a  mine  fell  because  of  the  absence  of 
props,  the  proximate  cause  of  such  fall  may  be  deemed  the 
mine  owner's  failure  to  furnish  the  props,  it  appearing  that 
the  miner  had  requested  the  props  and  would  have  installed 
them  had  they  been  furnished.  (Sees.  2489-5a,  2489-16a,  Sup 
Code,  1913.)    Edgren  v.  Coal  Co.,  459. 

Imputed  Neguqence. 

When  negligence  will  be  imputed.    The  negligence  of  the  driver  of 

9  a  conveyance  will  be  imputed  to  one  riding  with  the  driver 

(a)  when  both  parties  are  engaged  in  a  common  enterprise,  and 

(b)  where  the  driver  is  engaged  in  an  enterprise  for  the  use 
and  benefit  of  the  other  party  or  in  the  employ  or  under  the 
control  and  direction  of  such  other  party,  whether  such  other 
party  exercises  his  power  of  control  or  not.  Crawford  v.  Mc* 
Elhinney,  606. 

Automobile  accident:    Wife  as  employee  of  husband:    Negligence 

10  of  wife:  Liability  of  husband.  A  wife  engaged  in  the  trans- 
action of  the  business  of  the  husband  or  the  business  of  both 
of  them,  though  only  for  their  mutual  pleasure,  is  the  agent 
and  employee  of  the  husband,  with  consequent  liability  of  the 
husband  for  the  negligence  of  the  wife.  So  held  in  an  auto- 
mobile  accident.    Crawford  v.,  McElhinney,  606. 

Pleading. 

Master  and  servant:    Negligence:  Action:  Chosen  grounds  of  negli- 

11  gence:    Failure  to  prove,    it  is  hornbook  law  that  a  plaintiff 
must  stand  or  fall  on  his  chosen  ground  of  negligence.    Thomp 
son  v.  Packing  Co.,  679. 
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PLEADING.     See  Bills  and  Notes,  1,  2,  4;  Negugenge, 
11-13 ;  Replevin,  1 ;  Trespass,  1. 

Form  and  Allegations  in  General. 

Qualifying  denial  by  *if.''    It  is  not  allowable  to  qualify  the  de- 

1  nial  or  affirmation  of  an  issuable  fact  by  an  ''if."  Simons  v. 
Petersberger,  564. 

Undue  influence:    Readsiion:    Failure  to  allege  return  of  consid- 

2  eration:  Nonprejudicial  error.  Even  though  a  pleading  did  not 
formally  allege  an  offer  to  return  the  consideration  (assuming 
such  to  be  necessary)  received  on  a  note  transaction  sought  to 
be  rescinded  for  undue  influence  and  want  of  consideration, 
such  omission  was  immaterial  when,  on  conflicting  evidence, 
the  jury  found  both  undue  influence  and  want  of  considera- 
tion.   Geddes  v.  McElroy,  633. 

Diacredited  pleading  under  new  phraseology:    Effect.    Dressing  up 

3  an  old,  discredited  and  successfully  assailed  pleading  in  new 
phraseology  and  refiling  it  cannot  have  the  effect  of  giving  to 
such  pleading  any  new  or  added  standing.  Simmons  v.  In- 
demnity Co.,  429. 

Construction. 

Insufficient  pleading  treated  aa  sufficient:    Waiver.    The  practical 

4  construction  which  parties  place  on  the  sufficiency  of  pleadings 
is  conclusive.    Geddes  v.  McElroy,  633. 

Want  of  consideration:  Sufficiency.    Certain  pleading  held  to  suf- 

5  ficiently  plead  want  of  consideration.    Geddes  v.  McElroy,  633. 

Answer — ^Whbn  Not  Necessary. 

Petition  followed  by  general  denial:  Amendment  increasing  prayer 

6  for  damages:  Non-necessity  for  new  answer.  An  answer 
denying  generally  pkintiff's  alleged  cause  of  action  and  all 
damages  automatically  applies  to  a  subsequent  amendment  to 
the  petition  which  simply  increases  the  demand  for  damages, 
thereby  rendering  needless  any  additional  answer.  Markey  y. 
Ry.  Co.,  255. 
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Amendments. 

Substitiiting  partnership  entity  for  individual  plaintiff.    The  plead- 

7  ingB  in  an  action  on  a  partnership  claim,  improperly  brought 
in  the  individual  name  of  one  of  the  partners,  may  be  amended 
during  trial  by  substituting  the  partnership  entity  as  plain- 
tiff. Nonsuits  upon  purely  technical  grounds  are  not  favorites 
of  the  law.    Van  Dyk  v.  Mosterdt,  3. 

Issues  Controlling  Relief. 

Matter  not  in  issue:    Relief.    The  court  cannot  assume  to  accord 

8  relief  on  matters  not  in  issue — for  instance,  an  attaching  plain- 
tiff, pleading  at  all  times  in  defense  of  his  right  to  hold  certain 
property  under  an  attachment,  cannot  be  awarded  the  proceeds 
of  collateral  securities,  not  covered  by  the  levy,  but  turned 
over  to  him  after  the  attachment,  and  later  delivered  by  him, 
on  demand,  to  a  receiver  of  the  property,  no  issue  as  to  this 
collateral  being  made  in  the  pleading.  First  Nat'l  Bank  v. 
Acme,  etc.,  Co.,  474. 

POIJOE  POWEB.     See  Constitutional  Law,  2. 

PRESUHPTIONS.    See  Appeal  and  Error,  12;  Corpora- 
tions, 1 ;  Intoxicating  Liquors,  3. 

PEINCIPAL  AND  AGENT.     See  Neolioence,  10. 

The  Relation — Evidence. 

SoflBciency.    Evidence  reviewed  and  held  sufficient  to  show,  in  an 

1  action  for  damages  for  misrepresentations  in  the  sale  of  land, 
that  the  party  making  the  misrepresentations  was  the  agent 
of  the  one  owning  and  selling  the  land.  Richards  v.  Freder- 
iclcson,  669. 

Ostensible  Aqent. 

Ostensible  autharity  of  agent:   Facts  not  showing.    An  agent  has 

2  ''ostensible  authority"  to  do  a  certain  act  in  the  name  of  his 
principal  when  the  conduct  of  the  principal  is  such  as  to  induce 
a  third  person  to  believe,  in  good  faith,  that  the  agent  has  been 
given  authority  to  do  such  act.  Held,  such  authority  was  not 
shown.    Hosteter  v.  Shoe  Co.,  346. 
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Lien  of  Agent. 

Expenses  and  advancements:   Replevin.    An  agent  has  a  particular 

3  lien  upon  the  goods  of  the  principal  lawfully  in  his  poBsession 
as  agent  for  the  amount  due  him  as  agent  in  respect  to  the 
property  subject  to  the  lien.    Jessen  v.  Phoenix,  505. 

Unauthorized  Act  op  Agent. 

Ratification.    Ratification  is  the  confirmation  of  a  voidable  act.    One 

4  who  knows  that  an  unauthorized  contract  has  been  made  in 
his  name  must  promptly  repudiate.  Accepting  the  benefits  of 
such  unauthorized  contract  will  work  a  ratification.  Held, 
ratification  sufficiently  shown.    Hosteter  v.  Shoe  Co.,  346. 

PRIVILEGED  OOMIIUNIOATIONS.     See  Witnesse& 
RAILROADS. 

Accidents  at  Crossings. 

Personal  injury:    Negligence:   Lookout:   Rule  of  duty.    It  is  pure 

1  speculation  to  charge  the  jury  that  a  carrier,  in  approaching  a 
crossing,  must  keep  a  lookout  for  horses  which  **might  take 
fright."    Carrigan  v.  Ry.  CJo.,  723. 

"Stop,  look  and  listen"  role  inapplicable  when  train  is  seen:   Street 

2  railroads.  The  "stop,  look  and  listen'*  rule  has  no  application 
where  the  injured  person  saw  the  approaching  train,  the  issue 
being  whether  he  acted  with  reasonable  prudence  in  attempting 
to  cross  the  track  ahead  of  the  train.  Flannery  v.  Interurban 
Co.,  238. 

Crossing  railway  track  ahead  of  approadiing  car:   Street  railroads. 

3  Observing  an  approaching  car  as  one  nears  a  street  railway 
Grossing  does  not,  on  the  question  of  negligence,  necessarily 
demand  a  stop  and  wait  before  attempting  to  cross.  Flannery 
V.  Interurban  Co.,  238. 

RATinOATION.    See  Corporations,  1;  Fraud,  5;  Prin- 
cipal AND  Agent,  4. 

REDEMPTION.     See  Fraud,  8. 


Index,  Vol.  171.  797 

RBFORMATION    of    INSTRUMBNT8  TO  RBMOYAL  OF  CLU8I0 

REFORMATION  OF  INSTRUMENTS. 

Grounds — Mistake. 

Mutual  intention  fmstrated  throush  mntual  mistake:   Sufficiency 

1  of  showing.  Mutual  mistake  frustrating  mutual  intention  es- 
tablishes right  to  reformation.    Day  y.  Dyer,  437. 

Fraud  op  Applicant. 

Sufficiency  of  evidence:    Fraud.    The  court  will  be  slow  to  decree 

2  specific  performance  on  the  application  of  one  who  is  shown 
to  have  corrupted  his  adversary's  agent  in  the  very  transaction 
as  to  which  specific  performance  is  sought.  Stromberg  v.  Alex- 
ander, 707. 

REMOVAL  OF  CAUSES. 

Proceedings  to  Procure. 

Motion:  Statutory  time  limit  in  which  to  make:  When  statute  not 

1  applicable.  An  application  to  remove  a  cause  from  a  state  to 
a  Federal  court,  by  reason  of  the  amount  involved,  etc.,  must 
be  made  at  or  before  the  time  when  the  state  law  or  regular 
rule  of  court  requires  an  answer.  (U.  S.  Oomp.  Stat.,  Sec. 
1011,  Judicial  Ck>de,  Sec.  29.)  This  rule  has  no  application 
when  the  pleading  which  creates  a  removable  suit  requires  no 
answer,    Markey  v.  Ry.  Co.,  255. 

Negligence  in  demanding  removal:  Excusable  failure  to  learn  facts. 

2  When  plaintiff's  own  pleading,  after  answer  day,  creates  a  suit 
removable  to  the  Federal  court,  defendant  need  only  demand 
the  removal  with  reasonable  diligence.  Negligence  in  asking 
for  the  removal  cannot  be  predicated  on  the  mere  fact  that 
thirteen  days  elapsed  after  the  filing  of  such  pleading  before 
defendant  actually  discovered  that  such  pleading  had  been  filed, 
when  (a)  he  had  no  reason  to  surmise  that  such  a  pleading 
would  be  filed  and  (b)  moved  promptly  on  making  such  dis- 
covery.   Markey  v.  Ry.  Co.,  255. 

Waiver  of  right  to  remove:  Knowledge  of  conditions:  Necessity  for. 

3  Waiver  of  a  right  presupposes  knowledge  of  the  facts  giving 
rise  to  the  right.  Applied  in  instant  case,  where  it  was  claimed 
that  defendant  had  waived  its  right  to  remove  a  cause  to  the 
Federal  court.    Markey  v.  Ry.  Co.,  255. 
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Laches:    Filing  petition  after  cammeiicemeiit  of  tiiaL    Atteatmi 

4    IB  called  to  the  fact  that  the  filing  of  a  petition  for  remoral  <rf 

a  caiue  to  Federal  court  after  the  commencement  of  the  trial 

does  not  necessarily  establish  laches.    Markey  ▼•  Ry-  Co..  255. 

BEPLEvnr. 

Bight  of  Action. 

Nature  of  action:    Off-sets:   Issnes  allowaUe.    Matters  which  are 

1  not  pleaded  and  which  cannot  properly  be  pleaded  in  an  action 
of  replevin  (Sec.  4164,  Code,  1897)  cannot  be  determinative  of 
the  rig^t  to  maintain  the  action.    Jessen  v.  Phoenix,  505. 

Judgment,  Fobm  of. 

Form:    Replevin.    It  is  immaterial  that  the  final  judgment  In  a 

2  replevin  action  was  labeled  a  '^decree,''  the  matters  therein 
contained  being  such  as  the  law  commanded.  The  law  concerns 
itself  with  the  substance,  not  the  shadow  of  things.  Jessen  ▼. 
Phoenix,  505. 

BE80I88I0N.    See  BnjiS  and  Notes,  2 ;  Exchange  of  Pbop- 
EBTTy  1 ;  Sales,  2. 

SALES. 

Delivebt. 

What  constitutes:    Intention  of  parties.    'Delivery"  is  an  all-im* 

1  portant  question  in  those  cases  wherein  the  vendee  of  property 
of  value,  in  defense  of  an  action  for  the  price,  pleads  (a)  fraud, 
and  (b)  rescission,  and  plaintiff  counters  with  a  plea  of  (a) 
delivery  of  the  property  and  (b)  retention  by  vendee.  A  de- 
livery is  any  act,  in  keeping  with  the  intention  of  the  parties, 
by  which  the  vendor  loses  and  the  vendee  acquires  control  of 
the  property.    First  Natl  Bank  v.  Cook,  41. 

Rescission  by  Buyer. 

Fraud:    Return  of  property:    Necessity  for.    Failure  of  a  vendee 

2  to  return  or  to  offer  to  return  property  received  under  a  con- 
tract induced  by  false  and  fraudulent  representations  is  fatal 
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to  A  rescisBion  of  the  contract,  unless  the  vendee  shows  the 
property  is  worthless.    First  Natl  Bank  v.  Cook,  41. 

80IENTEB.     See  Fraud,  1,  4. 
SHEKIFFS  AND  CONSTABLES. 

Compensation. 

Salary:  "Receipts  of  office":  Construction  of  statute.  A  statute 
1  should  be  construed  in  the  light  of  subsequent  and  existing 
companion  statutes  on  the  same  subject-matter.  Therefore,  it 
is  held  that  the  fees  to  the  sheriff  for  summoning  juries,  as 
provided  by  Sec.  511,  Gode,  1897,  though  'to  be  paid  out  of 
the  county  treasury,"  constitute  ''receipts  of  the  office"  within 
the  meaning  of  Sec.  511-a,  Sup.  Gode,  1913,  subsequently 
enacted,  which  provides  for  a  minimum  salary  to  be  paid  out 
of  the  "receipts  of  the  office."  Therefore,  such  fees  should  be 
charged  to  the  sheriff  in  adjusting  his  salary.  McOord  v.  Page 
County,  546. 

SIGNATURE.     See  Bills  and  Notes,  4. 

STATUTES.    See  Master  and  Servant^  2,  3 ;  Shebiffs  and 
Constables,  1. 

STATUTE  OF  FRAUDS.     See  Frauds,  Statute  of. 

STREET  RAILROADS. 

Ordinance  Bequlating  Speed. 

Expiration  of  franchise:  Continued  use  of  streets:  Ordinance  lim- 
1  iting  speed:  Validity.  A  holding  of  the  court  of  last  resort 
that,  under  an  ordinance,  the  franchise  of  a  street  railway  com- 
pany had  expired,  does  not  impliedly  repeal  a  section  of  the 
said  ordinance  limiting  the  speed  of  cars  when  the  company 
availed  itself  of  an  order  of  court  granting  it  permission  to 
occupy  the  streets  for  a  named  period  in  which  to  negotiate  a 
new  franchise.    Flannery  v.  Interurban  Co.,  238. 

TAXATION.    See  Appeal  and  Error,  1;  Constitutional 
Law,  3-6 ;  Counties  ;  Municipal  Corporations,  6. 
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TENDER. 

SUFPICIEN(3T. 

Coupling  with  condition:    Invalidity.    A  tender,  coupled  with  a 
1    condition  that  it  be  received  ''in  full  settlement,"  is  not  a  Ic^al 
tender.    Simons  v.  Petersberger,  564. 


TBANSAOTIONS  WITH  DECEASED.    See  Witnisses,  2. 

TBANSOBIPT.     See  Appeal  and  Error,  6. 

TBANSFEB  OF  ACTIONS.    See  Actions. 

TRANSIENT  MERCHANTS'  ACT.      See    CloNSTrmnoNAL 
Law. 

TRESPASS. 

Pleading. 

Basis  for  recovery:   Shifting  ground.    One  cannot  recover  damages 
1    on  the  theory  of  a  trespass  when  his  claim  is  distinctly  based 
on  another  ground,  to  wit,  a  breach  of  warranty.    Day  v.  Dyer, 
437. 

TRIAL.    See  Actions. 
Reception  of  Evidence. 

Exclusion  of  evidence:  Non-necessity  to  continue  offer.    When  the 
1    court  has  once  refused  to  receive  evidence  on  a  certain  subjeet. 
such  ruling  is,  in  effect,  a  direction  to  the  party  offering  to  re- 
frain from  further  offer  of  evidence  on  the  same  point.    Geddes 
V.  McElroy,  633. 

Argument  and  Conduct  op  Counsel. 


depodtions:    Discretion  of  court.     Whether  depositions 
2    may  be  read  by  counsel  during  argument  to  the  jury,  even 
by  way  of  answer  to  argument  of  opposing  counsel,  is  discre- 
tionary with  the  court.    Van  Vliet,  etc,  v.  Crowell,  64. 
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Taking  Case  from  Jury. 

Directed  Terdicte:  Test  to  determine:  AllawaUe  inferences.    When 

3  the  court  is  met  by  motion  to  direct  a  verdict,  it  should  carry 
to  the  aid  of  the  evidence  every  inference  reasonably  permissible 
in  support  of  the  issues.  Motion  held  properly  sustained. 
Thompson  v.  Gudahyy  579. 

IHrected  verdict:  When  inevitable.  When  the  record  shows  with- 
3a  out  dispute  (a)  the  price  defendant  agreed  to  pay  for  tbe 
property,  (b)  delivery,  (c)  an  attempted  rescission  by  defend- 
ant and  an  abandonment  of  the  attempt,  and  (d)  the  with- 
drawal by  defendant  of  all  his  counterclaims,  a  directed  ver- 
dict is  inevitable.    Pleak  v.  Marks,  551. 

Instructions — ^Province  of  Court  and  Jury. 

Instructions:    Invading  province  of  jury:    Negligence.    The  court 

4  must  not,  in  its  instructions,  even  inferentially,  invade  the 
province  of  the  jury.  So  held  where  the  court,  by  inference  at 
least,  told  the  jury  that  the  actions  of  an  injured  person,  in 
view  of  certain  knowledge,  and  the  failure  to  do  certain  things, 
constituted  negligence.     Whitman  v.  Ry.  Co.,  377. 

Submitting  undisputed  questions:     Error.     Undisputed  questions 

5  should  not  be  submitted  to  the  jury.  Such  submission  held 
error.    Thompson  v.  Thompson,  583. 

lNBTRucTiON&— Form,  Bbquisites  and  Suppiciency. 

Undue  emiAiatis  on  evidence:    Biased  recital  of  facts.    It  is  re- 

6  versible  error  for  the  court  in  its  instructions  to  unduly  em- 
phasize the  facts  and  circumstances  which  tend  to  disparage 
plaintiff's  theory,  while  at  the  same  time  giving  undue  promi- 
nence to  the  facts  and  circumstances  which  tend  to  exculpate 
defendant.  The  practice  of  reciting  evidentiary  facts  is  con- 
demned, generally.    Whitman  v.  Ry.  Co.,  277. 

Assumption  of  truth  of  undisputed  fact.    A  fact,  testified  to  by  an 

7  interested  witness,  and  not  denied,  and  with  no  attendant  cir- 
cumstance casting  doubt  upon  the  matter  of  veracity,  may 
be  treated  in  the  instructions  as  true.    Colsch  v.  Ry.  Co.,  78. 

Conflict:    Error.*    Conflicting  instructions,  one  correct,  the  other 

8  incorrect,  ordinarily  constitute  prejudicial  error.    An  instruc- 

VOL.  171  lA.— 51 


802  Ikdbx,  Vol.  17L 


tiofi  pcnBtttiog  the  jury  (1)  to  ftud 

▼iolatioD  of  an  ordinmBee  mmd  (2)  to  Bc^Rttve  mdb 

bj  ftadnig  a  eertaiB  lmet»  of  i^iek  them 

evidenee,  is  in  prejndidal  cwflkt  wHk  other 

Bmag  Dcgfigenee  gcnerallj  ms  the  f aOnre  to 

care,  Uie  impliefttioD  of  ncgligaHe  iriltmy  froM  the  TiolatkMi 

of  a  law  not  depeading  on  the  czereiae  of  cue.     Blake  ▼. 

Rj^  600. 


Loadiac  pay  awajr  tnm  attteate  qaaatin.  The  tadk  act  for  the 
9  juiy  ehonld  be  to  paaa  direetly  and  ezefaiaiTelj  on  the  pirotal 
qneationa  at  iaane.  An  inatmetion  whidi  earriea  the  jury 
awaj  from  aoch  pirotal  qneation  and  aaaigna  to  it  the  taak 
of  solTing  lome  other  tjneatioB  aa  "the  real  teat,*  ean  hare  no 
other  effect  than  to  lead  the  minda  of  the  jnry  away  from  the 
pivotal  qoeation,  with  cooaeqaent  eonfiiBion.  Thompecm  ▼. 
Thompeon,  583. 

Series  of  written  inatmnients:  SeUtire  importance:  ConatxvctiaB. 

10  In  the  coneideration  of  a  series  of  written  instmmenta,  all  con- 
sistent with  either  one  of  two  conflicting  theories  or  conten- 
tions, the  court  was  not  jnstified  in  instructing  the  jury  that 
a  particular  one  controlled  the  others.  Thompson  t.  Thomp- 
son, 583. 

Instbuctions — Applicability  to  Evidbncb. 

BaaiSy  aoffidency  of.    Where  there  was  evidence  tending  to  show 

11  that  an  injured  party  had  acknowledged  having  an  insecure 
neckyc^e  and  had  used  it  on  the  occasion  when  he  was  injured, 
held,  the  record  justified  an  instruction  to  the  jury  to  deter- 
mine whether  the  acknowledgment  had  reference  to  the  neck- 
yoke  used  on  the  occasion  when  the  party  was  injured  of  to 
some  other  neckyoke.    Miller  v.  Harrison  County,  270. 

Issues:   Duty  to  submit.    If  there  is  evidence  tending  to  sustain  a 

12  material  issue,  such  issue  must  be  submitted  to  the  jury.  First 
Natl  Bank  v.  Cook,  41. 

Uasiipported  theory:  Negligence.   It  is  error  to  instruct  on  a  theory 

13  not  supported  by  the  evidence.  8o  held  in  negligence  case. 
Blake  v.  Ry.,  800. 

Verdict — Affidavits  to  Sustain  or  Impeach. 

Ultimate  facts  on  which  based:    Affidavits  of  jurors:    Incompe- 

14  tsncy.   Affidavits  of  jurors  cannot  be  received  to  show  the  ulti- 
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mate  facts  upon  which  a  verdict  was  based.  Conflicting  in- 
structions having  been  given  on  the  subject  of  negligence,  the 
contention  of  the  prevailing  party  that  the  affidavit  of  jurors 
on  file  showed  that  the  verdict  was  based  on  the  contributory 
negligence  of  the  injured  party,  and  therefore  the  conflicting 
instructions  were  without  prejudice,  was  rejected  because  of  the 
incompetency  of  such  aflidavits.    Blake  v.  Ry.,  600. 

Verdict — Excessivbness. 

Damages:    Ezcessive  verdict:    Personal  injury.   Verdict  of  $20,000, 

15  reduced  by  trial  court  to  $14,000,  held  not  excessive  under  facts 
of  instant  case.    Pelton  v.  Ry.  Co.,  91. 

Death  of  child:    fSySOO.    Verdict  of  $3,300  for  death  of  an  eight- 

16  year-old  child  of  ordinary  ability  sustained.    Crawford  v.  Mc- 
Elhinney,  606. 

UNDUE  INFLUENOE.   See  Bills  and  Notes,  2,  5-8 ;  Plead- 
ing, 2 ;  Wills,  4-8. 

VENDOR  AND  PUB0HA8EB. 

Action  for  Damages. 

Vendee's  action  for  possession:  Costs  and  attorney  fees:  Vendor's 
1  liability.  A  vendor  of  land  is  not  liable  for  court  costs  and 
attorney  fees  expended  by  the  vendee  in  an  unsuccessful  action 
to  remove  from  the  premises  one  who  claimed  to  be  the  tenant 
of  vendor,  the  vendor  having  no  notice  of  such  action  or  oppor- 
tunity to  participate  therein.    Richards  v.  Fredrickson,  660, 

VENUE.     See  Mortgages,  2. 
Office  ob  Agency. 

Pottawattamie  county:  Avoca  and  Council  Bluffs  district:  Office 
1  or  agency.  An  action  may  properly  be  brought  in  the  Avoca 
district  of  Pottawattamie  county  against  a  resident  of  Council 
Bluffs  in  said  county,  when  the  action  grew  out  of  or  was  con- 
nected with  an  agency  maintained  by  defendant  at  Avoca,  ir- 
respective of  the  question  whether  such  two  districts  are  the 
equivalent  of  two  counties.  (Sec.  3500,  Cbde.)  Pleak  v.  Marks, 
651. 
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VERDICTS.    See  Master  and  Servant,  la ;  New  Trial.,  1 ; 
Trul. 

WAIVEB.    See  Actions,  2 ;  Fraud,  5  ,•  Insurance,  10, 11, 12 ; 
Jury,  1 ;  Pleading,  4 ;  Removal  of  Causes,  3. 

WAEKANTT.     See  Evidence,  8. 

WATERS  AND  WATEROOTTRSES. 

Diversion. 

Extent   of  right.     Diversion  of  waters  from  their  natural   flow 
1     without  9ub9tantial  injury  to  the  lower  proprietors  is  lawful. 
Thomas  v.  City,  571. 

WILLS.     See  Executors  and  Administrators,  3. 
Testamentary  Capacity. 

Mental  incompetency:     Delndoas:     Win  matt  Im  offspring   of. 

1  Merely  showing  that  testator  was  possessed  of  a  delusion 
raises  no  question  for  a  jury.  It  must  fairly  appear  that 
the  will  was  the  offspring  of  the  delusion.  Zinkula  ▼.  Zin- 
kuU,  287. 

Contract  to  Devise  or  Bequeath. 

Degree  of  proof.     The  proof  required  to  estahlish  an  agreement 

2  to  make  a  will  or  to  leave  property  to  a  certain  one  must 
be  clear,  satisfactory  and  convincing.  Evidence  reviewed  and 
held  to  establish  the  contract  alleged.    Homer  v.  Maxwell,  660. 

Homestead  as  affecting  validity.     An  oral  agreement  of  a  hus- 

3  band  and  wife  to  will  the  property  possessed  by  them  at  the 
time  of  their  death  to  a  certain  child,  with  no  restriction  on 
the  right  to  dispose  of  any  of  their  property  during  their 
life  time,  is  not  invalid  because  such  agreement  might  include 
a  homestead.    Homer  v.  Maxwell,  660. 

Undue  Influence. 

DecUrations  of  one  emplosdng  undue  influence:    Evidence.    Declar- 

4  ations  hostile  to  a  disinherited  heir,  made  either  before  or 
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after  the  execution  of  a  will,  by  one  charged  with  haying 
employed  undue  influence  on  testator,  are  admissible  to  show 
the  state  of  mind  of  the  declarant.    Zinkula  v.  Zinkula,  287. 

Xettator's  state  of  mind:     Declarations.    Under  a  charge  that  a 

5  will  was  the  result  of  undue  influence,  the  declarations  of  the 
testator  made  to  a  disinherited  heir  prior  to  the  making  of  the 
will  are  admissible  as  bearing  on  his  (testator's)  state  of  mind. 
Zinkula  v.  Zinkula,  287. 

Declarations  of  testator  not  substantive  evidence.    He  who  would 

6  overturn  a  will  on  the  ground  of  undue  influence  must  not 
rest  on  the  declarations  of  the  testator  alone.  Zinkula  v. 
Zinkula,  287. 

Opportunity  to  employ:     Effect.    Disposition  or  state  of  mind  to 

7  employ  undue  influence,  plus  an  opportunity  to  employ  such 
influence  on  testator  is  not  of  itself  sufficient  to  prove  the 
ultimate  fact  of  undue  influence.    Zinkula  v.  Zinkula,  287. 

# 

Inequality  of  distribution:    Effect.    Inequality  of  distribution  will 

8  not,  of  itself,  defeat  a  will — ^is  not,  of  itself,  any  evidence  of 
undue  influence.    Zinkula  v.  Zinkula,  287. 

WITMESSS8. 

Competency. 

Attorney  as  witness:    Duty  to  withdraw  from  case.    The  Supreme 

1  Court  "much  prefer  that  counsel  should  not  testify  us  a  wit- 
ness unless  it  is  necessary,  and  that  they  should  then  with- 
draw from  the  active  management  of  the  case."  Stickles  v. 
Townsend,  697. 

Transaction  with  deceased:     Agreement  to  make  will  to  child: 

2  Testimony  of  mother.  The  mother  of  a  diild  is  a  competent 
witness  to  testify  to  a  transaction  had  by  her  with  deceased 
persons,  in  which  such  deceased  persons  agreed  to  adopt  and 
will  their  property  to  such  child.  In  such  case,  the  mother 
is  not  a  person  "from,  through  or  under  whom"  such  child 
derives  any  title  or  interest,  within  the  meaning  of  Sec.  4604, 
Code,  1897.    Horner  v.  Maxwell,  660. 

Confidential  and  Privileged  Communications. 

Malice:     Effect.    The  element  of  ''malice''  will  destroy  the  privi- 

3  leged  character  which  ordinarily  attaches  to  communications 
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between  mtiomey  and  client.  80  held  in  mn  action  by  pbkiiitiff 
against  an  attorney  for  writing  falae  and  defaniatmy  mAttera 
to  hia  client  of  and  concerning  plaintiff.  Simona  y.  Pet^m- 
berger,  564. 

Lettera  of  attorney:   Cttent  not  party  defeadaat.    Letters  written 

4  by  defendant,  an  attorney,  to  his  client,  not  a  party  to  the 
action,  alleged  to  be  maliciously  false  and  defamatory  of 
plaintiff's  credit  and  business,  are  not  pririkged.  They  can- 
not be  excluded  because  the  client,  not  a  party  to  the  action, 
has  not  given  his  consent.     Simons  y.  Petersbeiger,  564. 

Cboss-Exahination. 

Kvidence:     Oyerloading  stock  can.     An  expert  witneas  haying 

5  testified  to  the  number  and  weight  of  cattle  which  could  be 
loaded  into  a  certain  car  without  overcrowding,  held,  he  should 
have  been  permitted  on  cross-examination,  in  view  of  the 
record,  to  testify  as  to  the  number  of  calves  of  certain  weight 
which  he  would  include  in  his  estimate.    Held,  the  exduaion 

•  of  the  answer  was  nonprejudicial  because  fuUy  covered  by 

other  witnesses.    Colsch  v.  Ry.  Co.,  78. 

WORDS  AND  PHBA8E8. 

''Fugitive  from  justice.''    Leonard  v.  Zweifel,  522. 
*'Seceipt8  of  office."    McCord  v.  Page  Ckmnty,  546. 
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